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PEACTICE    RE  POETS. 


COTJKT  OF  APPEALS. 

JOHN  W.  BARTLE  and  others,  Appellants  agt.  WILLIAM 
OILMAN,  impleaded  with  the  BOARD  OF  SUPERVISORS  OF 
CHENANGO  COUNTY,  Eespondents. 

The  provisions  of  the  Revised  Statutes  for  the  allowance  of  double  costs  to  public 
officers,  when  sued  as  such,  where  they  succeed  in  the  action,  are  not  repealed 
or  superseded  by  the  Code,  and  the  same  remain  operative  and  in  full  force. 
(Thus  this  vexed  question  is  finally  settled.  REP.) 

December  Term,  1858. 

APPEAL  from  an  order  of  the  general  term  of  the  supreme 
court  in  the  sixth  district,  affirming  an  order  at  special  term, 
granting  the  defendant  double  costs,  on  the  ground  that  the     . 
action  was  brought  for  acts  done  by  him  as  a  public  officer. 

This  was  an  injunction  suit  against  the  overseer  of  the  bridge 
nt  Oxford,  to  restrain  the  collection  of  a  tax  upon  the  plaintiffs, 
(appellants,)  and  other  tax  payers  of  Oxford,  for  the  expenses, 
as  it  was  claimed,  of  the  unlawful  building  of  a  new  bridge. 
Judgment  on  a  reference  was  ordered  for  the  defendant,  and 
on  appeal  at  the  general  term  the  judgment  was  affirmed,  and 
said  judgment  has  been  affirmed  in  this  court. 

Judgment  was  entered  on  the  referee's  report  for  single  costs, 
on  the  23d  of  June,  1856,  which  was  affirmed  at  the  general 
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term  in  July,  1856.  Thereafter,  on  the  first  Tuesday  of  Au- 
gust, 1856,  a  motion  was  made  at  special  term,  by  the  defend- 
ant Oilman,  who  was  sued  as  a  public  officer,  for  double  costs 
as  against  the  plaintiffs,  and  the  special  term  ordered  that  said 
defendant  recover  his  "  double  costs  in  the  action  against  the 
plaintifis,  as  well  as  his  costs  on  appeal  to  the  general  term," 
and  double  costs  in  the  court  of  appeals,  if  an  appeal  should 
be  had.  was  also  ordered.  The  general  term  affirmed  the  judg- 
ment directing  double  costs  in  all  the  courts. 

This  appeal  is  had  from  the  order  made  at  the  general  term, 
which  order  was  originally  made  in  this  "  action  after  judg- 
ment." 

The  case  was  submitted  on  printed  points. 

HENRY  R.  MYGATT,/or  appellants. 
JAMES  W.  GLOVER,  for  respondents. 

T.  K.  STRONG,  Judge.  The  only  question  in  this  case  is, 
whether  the  provisions  of  the  Revised  Statutes  for  the  allow- 
ance of  double  costs,  in  cases  like  the  present,  are  repealed  by 
the  Code  ? 

The  provisions  of  these  statutes  concerning  costs,  are  con- 
tained in  chapter  10,  part  3,  Vol.  2,  page  612.  That  chapter 
is  entitled  "  of  costs  and  the  fees  of  officers,"  and  has  three 
titles.  The  first  title  relates  to  "  the  cases  in  which  costs  may 
l>e  recovered,  and  to  which  double  costs  may  be  allowed,"  and 
it  gives  double  costs  among  other  cases  in  actions  against  pub- 
lic officers  for,  or  concerning  any  act  done  by  such  officers  by 
virtue  of  their  office,  when  judgment  is  rendered  for  the  de- 
fendants. 

The  second  title  relates  to  "  security  for  the  payment  of 
costs,"  and  the  third  is  entitled  "  of  the  fees  of  certain  officers," 
and  prescribes  the  fees  to  be  allowed  for  services  done  or  per- 
formed in  the  several  courts  of  law  and  equity  in  this  state  by 
the  officers  thereof,  "  and  among  other  officers  by  attorneys,  so- 
licitors and  counsellors."  By  the  Code,  (§  303,)  "  all  statutes 
establishing  or  regulating  the  costs  or  fees  of  attorneys,  solici- 
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tors  and  counsel  in  civil  actions,  &c.,  are  repealed,  &c.,  but 
there  may  be  allowed  to  the  prevailing  party  upon  the  judg- 
ment, certain  sums  by  way  of  indemnity  for  his  expenses  in 
the  action,  which  allowances  are  in  this  act  termed  costs."     It 
is  then  provided  in  what  cases  costs  shall  be  allowed  to  the 
plaintiff,  when  to  the  defendant,  and  when  to  either  party  in 
the  discretion  of  the  court ;  and  that  the  court  may  make  an 
additional  allowance  in  certain  cases  not  exceeding  a  certain 
rate.     The  costs  are  to  be  adjusted  by  the  clerk  on  notice.     It 
is  really  the  provisions  of  the  Revised  Statutes  establishing  or 
regulating  the  costs  or  the  fees  of  attorneys,  solicitors  and  coun- 
sel, that  are  expressly  repealed  by  the  Code,  and  those  provi- 
sions are  mostly  at  least  if  not  all,  in  the  third  title  of  chapter 
ten,  above  referred  to.     The  Code  does  not  profess  to  abrogate 
the  other  provisions  of  that  chapter,  and  therefore  does  not  do 
so,  except  so  far  as  it  may  be  inconsistent  with  them.     Unless 
inconsistent  or  in  substance  inapplicable,  they  are  expressly 
retained.     The  sections  as  to  security  for  costs  are  untouched 
by  it,  and  so  are  all  other  sections  which  may  operate  in  har- 
mony with  it.     In  regard  to  the  section  allowing  the  double 
costs,  it  is  in  the  first  title  of  the  chapter,  and  the  language 
used  is,  that  "  such  defendants,"  in  the  cases  specified,  shall 
"  recover  the  amount  of  his  taxed  costs,  and  one-half  thereof 
in  addition,"  being  what  is  called  double  costs ;  and  by  the 
next  succeeding  section  the  double  costs  awarded  shall  be 
deemed  to  belong  to  such  defendant.     The  attorney,  solicitor 
or  counsel,  has  no  right  to  them ;  and  it  seems  to  be  entirely 
clear,  therefore,  that  the  section  allowing  them  is  not  a  statute 
establishing  or  regulating  the  fees  of  those  officers.     The  Code  does' 
not  in  direct  terms  repeal  that  section,  and  if  there  is  any  in- 
consistency between  them,  it  must  arise  from  the  last  clause  in 
section  303  of  the  Code,  that  there  may  be  allowed  to  the  pre- 
vailing party  certain  sums  by  way  of  indemnity,  termed  costs, 
or  from  something  peculiar  in  the  general  policy  of  the  Code 
against  making  any  difference  in  the  rate  of  costs  between, 
cases  generally  and  those  of  a  special  character.     I  do  not 
think  that  any  affirmative  provision  for  an  allowance  of  spe- 
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cific  suras  under  the  name  of  costs,  for  expenses  in  cases  gen- 
erally, is  inconsistent  with  the  provision  for  further  sums  as 
costs  in  particular  cases.  The  sums  allowed  by  the  Code,  are 
in  fact,  not  as  much  as  those  which  were  given  by  former  laws, 
and  the  effect  of  the  Code,  and  the  sections  of  the  Revised 
Statutes  as  to  double  costs,  is  that  in  cases  generally,  costs  are 
allowed  at  a  certain  rate,  but  in  special  cases  at  an  increased 
rate. 

And  there  does  not  appear  to  be  anything  in  the  general 
policy  of  the  Code  as  to  costs,  which  forbids  a  discrimination 
between  cases  as  to  the  amount  of  the  allowance.  The  allow- 
ance of  double  costs  before  the  Code,  was  for  the  protection  of 
officers  whose  duties  peculiarly  exposed  them  to  suits,  both 
from  being  harassed  without  cause,  and  from  private  loss  on 
account  of  such  suits.  The  state  being  under  a  special  obliga- 
tion to  guard  its  public  servants  from  annoyance  and  loss  for 
acts  in  the  course  of  their  duties.  (McFarland  agt.  Crary,  6 
Wend.  302.)  The  propriety  of  this  special  protection  to  pub- 
lic officers,  and  obligation  to  support  it,  are  as  great  now  as 
they  were  formerly. 

There  is  nothing  in  the  fact  that  the  court  may  now  make 
an  additional  allowance  in  some  cases,  which  manifests  an  in- 
tention to  abolish  the  right  to  double  costs  under  former  laws, 
nor  is  there  anything  in  calling  the  taxation  of  costs  by  the 
clerk  an  adjustment  to  interfere  with  the  operation  of  the  Re- 
vised Statutes  giving  double  costs. 

The  order  should  be  affirmed. 

There  was  also  an  opinion  by  COMSTOCK,  Judge,  to  the 
same  effect. 
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SUPREME  COURT, 

ROBERT  LEWEST,  Respondent  agt.  THOMAS  J.  STEWART,  im- 
pleaded  with  WILLIAM  P.  WRIGHT,  Appellant. 

The  "act  for  the  relief  of  partners  and  joint  debtors,"  (Laws  of  1838,  p.  243,)  is 
confined  to  joint  actually  existing  debts.  It  has  no  application  to  a  suit  where 
the  object  is  to  establish  the  debt  to  be  joint,  as  between  the  alleged  partners ; 
and,  therefore,  does  not  authorize  the  release  of  one  of  the  partners  so  as  to  ad- 
mit him  as  a  competent  witness  in  the  suit.  (Suit  commenced  previous  to  the 
Code.) 

An  agreement  held  to  be  within  the  statute  of  frauds,  where  one  of  the  parties 
had  bought  a  large  quantity  of  cotton  and  became  the  actual  owners,  when 
the  other  party  verbally  agreed  to  take  a  share  or  joint  interest  in  it,  as  an  ad- 
venture. The  deli  very  of  the  cotton  on  board  ship  by  the  vendors  of  the  first 
party,  held,  to  be  a  delivery  to  the  latter,  and  not  to  the  second  party,  who  had 
agreed  to  take  a  joint  interest  in  the  adventure,  whether  the  first  party  had  paid 
for  the  cotton  or  not.  To  hold  that  such  a  delivery  was  to  the  second  party  by 
the  first  party,  so  as  to  take  the  case  out  of  the  statute,  would  be  a  palpable 
invasion  of  it. 

New  -  York  General  Term,  November,  1858. 

Present,  DAVIES,  SUTHERLAND  and  HOGEBOOM,  Justices. 

Tins  was  an  appeal  from  a  judgment  given  by  Mr.  Justice 
ROOSEVELT,  at  special  term,  in  1854,  holding  Mr.  Stewart  lia- 
ble upon  a  purchase  of  cotton  or  shipment  of  cotton.  Lewin 
is  the  surviving  partner  of  Jonathan  Ogden  &  Co.,  by  whom 
the  suit  was  originally  brought.  The  suit  was  commenced  in 
the  late  court  of  chancery  in  1844,  (14  years  ago,)  and  the  ob- 
ject was  to  establish  a  liability  on  the  part  of  the  firm  of  Stew- 
art &  Wright,  for  half  the  loss  on  a  shipment  of  cotton  of  about 
285  bales,  made  by  Jonathan  Ogden  &  Co.,  who  allege  that 
they  made  the  shipment  as  a  joint  adventure  of  the  two  firms  ; 
and  Stewart  alone  defended,  on  the  ground  that  he  had  not 
consented  to  take  any  interest  in  the  shipment. 

CHARLES  O'CoNOR,  for  appellant. 
WM.  CURTIS  NOYES,  for  respondent. 
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By  the  court — SUTHERLAND,  Justice.     The  principal  ques- 
tions discussed  on  the  argument  of  this  case  were : 

1.  Whether  any  agreement  between   Ogden  &  Co.,   and 
Stewart  &  Wright,  is  admitted  by  the  answer  of  Stewart,  or 
is  established  by  the  proofs,  or  can  be  judicially  deduced  from 
both? 

2.  If  any  agreement  between  those  firms  is  so  established 
or  can  be  deduced,  what  was  the  agreement  ?     Was  it  an  ab- 
solute agreement  on  the  part  of  Stewart  &  Wright  to  purchase 
or  take  an  interest  absolute  in  the  285  bales  of  cotton  which 
had  been  bought  by  Ogden  &  Co.,  without  reference  to  its 
quality,  or  to  its  being  of  a  grade  known  in  the  market  as 
"  fair  ?"  or  was  it  a  conditional  agreement ;  that  is,  an  agree- 
ment to  purchase  or  to  take  an  interest  if  the  cotton  was  of  the 
grade  called  "fair,"  as  represented  by  Lewin ? 

3.  Is  the  case  within  the  statute  of  frauds,  so  that  if  an  agree- 
ment to  purchase  on  the  part  of  Stewart  &  Wright  a  share  or 
interest,  or  a  sale  to  them  of  a  share  or  interest  in  the  cotton, 
is  admitted  by  the  answer  or  established  by  the  proofs,  yet 
there  being  no  written  evidence  of  such  agreement  to  purchase 
or  of  such  sale,  the  plaintiff  cannot  recover? 

In  the  view  I  have  taken  of  the  case,  it  will  be  necessary  to 
examine  the  first  and  the  last  of  these  questions,  and  perhaps 
only  the  first.  It  is  conceded  that  the  ordinary  partnership 
business  of  Stewart  &  Wright,  did  not  extend  to  this  transac- 
tion, so  that  Wright  could  bind  Stewart  or  the  firm  with- 
out Stewart's  authority  and  consent.  What  is  the  evidence 
then  of  an  agreement  by  Stewart  &  Wright  to  take  an  inter- 
est in  the  adventure,  or  to  purchase  an  interest  or  share  in  the 
cotton,  or  of  a  sale  to  Stewart  &  Wright  of  a  share  or  interest 
by  Ogden  &  Co.  ?  There  is  no  written  evidence.  The  evi* 
dence  of  witnesses  as  to  what  passed  in  one  conversation  be- 
tween plaintiff  and  defendant  is  all  the  evidence.  There  was 
no  entry  of  «the  transaction  in  Stewart  &  Wright's  books.  No 
invoice,  bill  or  memorandum  of  the  transaction,  was  furnished 
by  Ogden  &  Co.,  to  Stewart  &  Wright.  Ogden  &  Co.  paid 
for  the  cotton  the  23d  of  March,  1844,  but  never  called  upon 
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Stewart  &  Wright  for  their  share  of  the  cost  price.  The  wit- 
nesses are  three  :  Wright  and  Dunham  for  plaintiffs,  Joyce  for 
defendant.  Notwithstanding  Stewart's  objections,  Wright 
was  admitted  as  a  witness.  The  Code  has  no  application  to 
the  question  of  Wright's  admissibillity,  for  the  proofs  were 
taken  and  closed  in  1846.  Wright  had  permitted  the  bill  to 
be  taken  against  him  as  confessed  in  November,  1844. 

In  December,  1844,  Ogden  &  Co.  executed  to  Wright  a 
written  instrument  or  release,  as  upon  a  separate  compromise, 
pursuant  to  the  "  Act  for  the  relief  of  partners  and  joint  debt- 
ors," (Laws  of  1838,  p.  243,)  exonerating  him  from  all  individ- 
ual liability  incurred  by  reason  of  his  connection  with  the  firm 
of  Stewart  &  Wright,  or  by  reason  of  any  liability  with  the 
sdid  Stewart,  of  and  concerning  the  transaction  as  to  the  cot- 
ton. It  is  claimed  that  this  made  Wright  a  competent  wit« 
ness.  I  think  it  did  not.  The  very  question  in  the  case  was 
whether  Wright  had  entered  into  the  transaction  as  to  the 
cotton  with  or  without  the  consent  of  Stewart  ?  If  Stewart 
did  not  consent  to  the  adventure,  Wright  stood  confessed  as 
individually  liable,  as  having  gone  into  the  transaction  with- 
out any  authority  from  his  partner.  If  the  plaintiffs  did  not 
succeed  in  this  suit  the  statutory  exoneration  would  have  no 
effect.  The  plaintiffs  could,  notwithstanding  the  instrument 
of  exoneration,  and  on  Wright's  own  confession,  recover  the 
whole  amount  from  Wright,  on  the  ground  that  it  was  not  a 
partnership  transaction  of  Stewart  &  Wright,  but  an  individ- 
ual transaction  of  Wright'o.  -  The  statute  of  1838  is  confined 
to  joint  actually  existing  debts.  The  object  of  this  suit,  and 
of  introducing  Wright  as  a  witness,  was  to  establish  the  debt 
to  be  joint.  I  think  Wright  was  inadmissible  as  a  witness, 
and  that  his  testimony  must  be  considered  as  out  of  the  case, 
and  it  would  hardly  be  considered  that  the  testimony  of  the 
other  two  witnesses  proves  any  consent  or  agreement  of  Stew- 
art. Dunham  says,  the  conversation  was  between  plaintiff  and 
Wright ;  that  Stewart  was  in  the  room  a  portion  of  the  time, 
but  he  does  not  swear  positively  that  Stewart  heard  anything 
that  was  said.  (Stewart  is  partially  deaf.)  Joyce  says,  plain- 
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tiff  came  to  Stewart  &  "Wright's  place  of  business  with  a  sam- 
ple  of  cotton,  and  proposed  to  Stewart  to  take  an  interest  in  a 
lot,  of  which  that  was  a  sample,  and  that  all  three — the  plain- 
tiff, Stewart  and  Wright — went  into  the  office  or  counting- 
room  together,  and  he  (Joyce,)  remained  outside,  and  heard  no 
more.  I  do  not  think  that  these  witnesses  prove  the  consent 
or  agreement  on  the  part  of  Stewart. 

Now  let  us  look  at  the  bill  and  answer.  The  bill  alleges 
that  Ogden  &  Co.  had  purchased  the  cotton,  and  that  Stew- 
art &  Wright  hearing  of  the  purchase,  and  that  Ogden  &  Co. 
intended  to  ship  it,  requested  of  one  of  the  plaintiffs,  (either  of 
Ogden  or  Lewin,)  a  half  share  or  interest  in  the  cotton,  to 
which  Ogden  &  Co.  agreed,  and  that  thereupon  Ogden  &  Co. 
became  jointly  interested  with  Stewart  &  Wright,  in  said  ad- 
venture of  cotton — Stewart  &  Wright  being  entitled  to  one- 
half  of  the  profits,  if  any,  and  liable  to  one-half  the  losses. 
This  is  the  way  in  which  the  agreement  is  alleged  in  the  bill. 
The  answer  of  Stewart  alleges  that  Stewart  &  Wright  were 
cotton  brokers,  and  not  cotton  buyers  ;  denies  the  authority  of 
Wright  to  bind  Stewart  in  the  transaction ;  and  as  to  the  re- 
quest of  Stewart  &  Wright  for  a  half  share  or  interest  in  the 
cotton,  and  the  consent  of  Ogden  &  Co.  upon  which  it  is  al- 
leged in  the  bill  a  partnership  in  the  shipment  of  cotton  was 
created  between  Stewart  &  Wright  and  Ogden  &  Co.,  the  an- 
swer alleges :  That  at  about  the  time  mentioned  in  the  bill, 
he  (Stewart)  was  solicited  to  take  an  interest  in  a  shipment  of 
cotton  which  Ogden  &  Co.,  were  about  to  make  to  Liverpool, 
consisting  of  a  large  number  of  bales — say  about  285 — of  which 
over  nine-tenths  were  what  is  termed  "  round  bales,"  but  that 
he  never  consented  to  take  any  interest  therein,  otherwise  than 
conditionally,  and  upon  inducements  of  false  representations — 
that  is  to  say,  Lewin  at  the  time  represented  the  cotton  to  be 
all  of  one  uniform  quality,  known  in  the  trade  as  the  grade 
"  fair,"  a  quality  then  worth  in  the  market,  if  in  square  bales, 
from  9c.  to  9£c.  per  pound  ;  that  he  exhibited  a  sample  which 
was  of  that  quality,  and  stated  that  each  bale  was  on  an  aver- 
age equal  to  such  sample  in  style,  quality  and  value ;  that 
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sucli  statement  was  intentionally  false  ;  that  Lewin  thereupon 
urged  Stewart  to  join  "Wright  in  taking  a  share  or  interest,  to 
which  he  replied  :  "  That  if  the  cotton  was  equal  to  that  sam- 
ple he  would  be  interested,  otherwise  not ;"  and  that  he  (Stew- 
art) "  did  not,  in  any  other  way  consent  to  take  such  an  in- 
terest." 

Now  is  this  an  admission  of  the  agreement  set  up  in  the 
bill  ?  I  think  not.  It  is  only  an  admission  that  he  (Stewart) 
was  willing,  and  said  he  was  willing,  to  enter  into  an  agree 
ment  and  join  Wright  in  taking  a  share  or  interest  in  the  cot 
ton,  if  the  cotton  was  equal  to  the  sample.  It  does  not  appear 
from  this  statement  in  the  answer,  that  there  was  a  meeting  of 
minds,  and  the  bargain  concluded.  And  such  a  meeting  of 
minds  and  definite  agreement  scarcely  follows  from  the  alle- 
gations in  the  bill.  The  request  to  have  an  interest  according 
to  the  bill  was  made  either  to  Ogden  or  Lewin,  to  only  one  of 
the  sellers  by  both  of  the  buyers.  Is  it  probable  that  there- 
upon— immediately — the  proposition  was  accepted  by  both 
the  sellers  as  alleged  ?  But  if  an  agreement  or  sale  is  alleged 
in  the  bill  with  sufficient  certainty,  I  think  that  such  an  agree- 
ment is  not  admitted  by  the  answer  or  established  by  the 
proofs  so  as  to  authorize  the  judgment  at  special  term.  In 
this  view  of  the  case  it  is  unnecessary  to  examine  the  question 
of  the  application  of  the  statute  of  frauds.  But  I  will  say  that 
I  do  not  see  why  the  case  is  not  within  the  statute.  Admit 
the  plaintiff's  case,  and  Ogden  &  Co.  had  bought  the  cotton 
when  Stewart  &  "Wright  agreed  to  take  the  interest  in  it. 
Ogden  &  Co.  did  not  buy  it  as  the  agents  of  Stewart  &  "Wright, 
or  with  the  joint  funds  of  the  two  firms,  or  as  partners  of  Stew- 
art &  "Wright  in  that  particular  adventure.  As  between  the 
two  firms,  Ogden  &  Co.  were  the  owners  of  the  cotton  when 
the  alleged  agreement  was  made  that  Stewart  &  "Wright  should 
have  a  share  or  interest  whether  Ogden  &  Co.  had  actually 
paid  for  the  cotton  or  not,  or  whether  it  had  been  then  actu- 
ally delivered  on  board  the  ship  or  not.  As  between  the  par- 
ties from  whom  Ogden  &  Co.  had  bought,  and  Ogden  &  Co., 
the  delivery  on  board  the  ship  was  a  delivery  to  Ogden  &  Co., 
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and  not  to  Stewart  &  Wright.  To  hold  that  it  was  a  delivery 
to  Stewart  &  Wright  by  Ogden  &  Co.,  so  as  to  take  the  case 
out  of  the  statute,  would  in  my  opinion,  be  a  palpable  invasion 
of  the  statute. 

The  j  udgment  at  special  term  should  be  reversed,  and  there 
should  be  a  new  trial  with  costs  to  abide  the  event. 


SUPEEME  COUKT. 

THE  PEOPLE  ex  rel  GEORGE  STAATS  aqd  JACOB  STAATS  agt. 
LYMAN  TREMAIN,  Attorney-General  of  the  State  of  New- 
York. 

Where  suits  are  instituted  by  the  district  attorney  of  a  county,  in  the  name  of  the 
people,  under  the  21st  section  of  the  "act  to  establish  a  Metropolitan  police 
district,  comprising  the  counties  of  New- York,  Kings,  Westchester  and  Rich- 
mond," passed  April  15th,  1857,  to  recover  penalties,  ($50  each,)  for  publicly 
keeping  and  disposing  of  intoxicating  liquors  on  Sunday,  such  penalties  being 
for  the  benefit  of  "  the  police  contingent  fund,"  thereby  authorized  ; 

Held,  that  where  the  defendants  succeeded  in  such  suits,  the  people  are  liable  for 
the  costs  of  the  defence,  to  be  paid  from  the  state  treasury. 

And  it  is  the  duty  of  the  attorney-general  on  request  of  the  defendants,  to  give 
the  requisite  statute  certificate,  that  such  suits  were  duly  instituted  as  by  law 
required.  (2  R.  S.  553,  §  14.)  A  mandamus  is  the  proper  remedy  to  compel 
the  giving  of  such  certificate  in  case  of  refusal  by  the  attorney-general.  And 
it  will  be  no  answer  lor  him  on  such  application,  to  say  that  no  appropriation 
by  the  legislature  has  been  made  to  meet  such  expenses.  It  is  no  reason  why 
the  defendants  should  not  have  their  claim  perfected. 

C.  J.  JACK,  for  plaintiffs. 
A.  CORNWALL,  for  defendant. 

S.  B.  STRONG,  Justice.  Several  suits  were  instituted 
against  the  relators  by  the  district  attorney  of  the  county  of 
Kings,  in  the  name  of  the  people,  under  the  twenty-first  sec- 
tion of  the  act  to  establish  a  Metropolitan  police  district,  com- 
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prising  the  counties  of  New- York,  Kings,  Westchester  and 
Richmond,  passed  on  the  15th  of  April,  1857,  to  recover  pen- 
alties of  fifty  dollars  in  each  case,  for  publicly  keeping  and 
disposing  of  intoxicating  liquor  on  Sunday.  That  act  ex- 
pressly authorizes  the  district  attorney  to  bring  such  suits  in 
the  name  of  the  people,  for  the  benefit  of  "  the  police  contin- 
gent fund,"  thereby  authorized.  The  actions  were  commenced 
in  this  court ;  they  were  tried  at  a  circuit  court,  and  verdicts 
therein  were  rendered  for  the  defendants,  upon  which  judg- 
ments for  their  costs  were  entered  up  against  the  people.  The 
Revised  Statutes  as  originally  enacted,  provide,  (2  JR.  S.  553, 
§  14,)  that  "whenever  costs  shall  be  adjudged  against  the 
people  in  any  civil  suit  or  proceeding,  instituted  by  any  officer 
duly  authorized  for  that  purpose,  it  shall  be  the  duty  of  the 
comptroller  to  draw  on  the  treasurer  for  the  amount  thereof, 
upon  the  production  of  an  authenticated  copy  of  the  record  of 
judgment  with  a  taxed  bill  thereof;  and  upon  a  certificate  of 
the  attorney -general  that  such  suit  was  duly  instituted  as  by 
law  required."  The  relators  applied  to  the  attorney-general 
to  grant  the  certificate  mentioned  in  the  section  of  the  Revised 
Statutes  which  I  have  quoted.  That  officer  denied  their  ap- 
plication, and  they  now  ask  this  court  to  .issue  mandamus 
directing  him  to  give  the  requisite  certificate  to  enable  them 
to  obtain  the  money  from  the  state  treasury.  There  was  no 
dispute  on  the  argument,  but  that  the  papers  presented  to  the 
attorney-general,  sufficiently  indicated  that  the  suits  had  been 
duly  instituted  as  required  by  law.  Indeed,  there  could  not 
well  be  any  doubt  upon  that  point.  The  district  attorney  was 
clearly  authorized  by  the  police  act,  to  commence  the  suits, 
and  the  Revised  Statutes  indicate  that  suits  properly  instituted 
may  fail,  and  the  people  of  the  state  be  liable  for  the  costs. 
The  attorney-general  places  his  refusal  to  grant  the  certificate 
mainly  upon  the  following  grounds  :  First,  that  such  costs  are 
not  a  legitimate  charge  upon  the  state  treasury.  Second,  that 
if  they  had  been,  the  laws  do  not  make  it  imperative  upon  him. 
to  grant  the  required  certificate ;  and  third,  that  there  has  not 
been  any  appropriation  by  the  legislature  to  pay  them. 
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The  Revised  Statutes  of  1830,  provided,  (2  R  S.  619,  §  38,) 
that  "  in  all  civil  suits  by  or  in  the  name  of  the  people,  insti- 
tuted by  any  officer  duly  authorized  for  that  purpose,  and  not 
brought  on  the  relation  of  any  citizen,  the  people  shall  be  lia- 
ble for  the  costs  in  the  same  cases  and  to  the  same  extent  as  if 
such  suit  or  proceeding  was  instituted  by  an  individual."  It 
was  subsequently  enacted,  however,  (Laics  of  1832,  ch.  246, 
§  37,)  that  in  all  suits  thereafter  to  be  commenced  in  the  name 
of  the  people  of  this  state,  when  the  debt,  damages  or  sum  of 
money  in  controversy,  if  recovered,  will  not  belong  to  the 
treasury  of  this  state,  the  cost  of  prosecuting  such  suit  or  de- 
fending, -when  the  defendant  succeeds  in  his  defence,  shall  not 
be  a  charge  against  the  state  treasury  ;  but  such  costs,  if  the 
suit  shall  be  brought  for  a  debt,  damages  or  sum  of  money,  or 
when  the  matter  in  controversy  if  recovered,  will  belong  to  any 
particular  county,  city,  town  or  village,  shall  be  a  charge 
against  such  county,  city,  town  or  village."  If  the  people  had 
succeeded  in  the  suits  against  the  relators,  the  money  would 
not  have  belonged  to  the  treasury  of  this  state,  and  if  the  sec- 
tion which  I  have  last  quoted  had  been  still  the  law,  the  de- 
fendant's costs  would  not  have  been  a  charge  upon  the  state 
treasury.  m .  f  • 

The  Code  (§  303)  abolishes  the  pre-existing  fee  bill,  but  it 
does  not  in  all  cases  repeal  the  former  statutory  provisions  re- 
lative to  the  liability  for  costs.  It  repeals  many  of  them  di- 
rectl}r,  and  others  by  implication,  but  in  all  other  instances 
they  still  prevail.  There  is  no  direct  repeal  of  the  provisions 
of  former  statutes  imposing  and  regulating  the  liability  of  the 
people  of  the  state  forthe  payment  of  costs  in  unsuccessful  suits 
instituted  in  their  name.  It  is  provided,  however,  (Code,  §319,) 
tbat  "  in  all  civil  actions  prosecuted  in  the  name  of  the  people  of 
this  state,  by  an  officer  duly  authorized  for  that  purpose,  the 
people  shall  be  liable  for  costs  in  the  same  cases  and  to  the 
same  extent  as  private  parties.  If  a  private  person  be  joined 
with  the  people  as  plaintiff,  he  shall  be  liable  in  the  first  in- 
stance for  the  defendant's  costs,  which  shall  not  be  recovered 
of  the  people  till  after  execution  issued  therefor  against  such 
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private  party,  and  returned  unsatisfied."  It  is  provided  how- 
ever, ill  the  next  (320th)  section,  that  "  in  an  action  prosecuted 
in  the  name  of  the  people  of  this  state,  for  the  recovery  of 
money  or  property,  or  to  establish  a  right  or  claim,  for  the 
benefit  of  any  county,  city,  town,  village,  corporation  or  per- 
son, costs  awarded  against  the  plaintiff  shall  be  a  charge  against 
the  party  for  whose  benefit  the  action  was  prosecuted,  and  not 
against  the  people.  It  is  apparent  from  these  provisions  of  the 
Code,  that  it  was  designed  that  defendants  in  suits  instituted  in 
the  name  of  the  people  by  a  competent  officer,  in  the  cases  au- 
thorized by  law,  should  recover  their  costs  from  some  source. 
The  first  part  of  the  319th  section  refers  to  and  embraces  all 
such  cases.  The  only  qualification  or  exceptions  to  the  lia- 
bility of  the  people  of  the  state,  are  contained  in  the  subsequent- 
part  of  the  same  section  and  in  the  320th  section.  This  in 
effect  repeals  the  provision  which  I  have  quoted  from  the  act 
of  1832,  exempting  the  state  from  liability,  when  the  sums  if 
recovered,  would  not  have  belonged  to  the  state  treasury  ;  ex- 
cepting from  the  repeal,  however,  the  cases  where  the  suits 
were  instituted  for  the  benefit  of  any  county,  city,  town,  vil- 
lage, corporation  or  person.  The  legislature  by  re-enacting  one 
part  of  the  section,  and  omitting  the  other,  clearly  evinced  a 
determination  to  repeal  the  part  omitted.  And  such  was  the 
legitimate  effect.  It  is  clear  that  the  suits  against  the  relators 
were  not  prosecuted  for  the  benefit  of  any  county,  city,  town, 
village  or  person.  They  were  instituted  for  the  benefit  of  the 
police  district,  which  comprehended  all  of  those  bodies  and 
such  persons,  but  was  not  identical  with  or  comprised  within 
the  definition  of  either.  It  has  been  decided  by  our  court  of 
appeals,  that  a  constitutional  provision  relative  to  the  election 
of  the  officers  of  counties  and  towns,  was  not  applicable  to  such 
district,  and  the  same  construction  must  be  given  to  similar 
phraseology  in  an  act  of  the  legislature.  Neither  is  the  dis- 
trict a  corporation  within  the  meaning  of  the  320th  section  of 
the  Code.  It  is  a  political  institution,  possessed  indeed  of 
some  corporate  powers,  but  not  sufficient  to  entitle  it  to  the 
designation  of  a  corporation.  That  the  section  alluded  to  was 
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not  intended  to  include  the  political  divisions  of  the  territory  of 
the  state  in  that  term,  is  apparent  from  its  particular  specifica- 
tion of  counties,  cities,  towns  and  villages,  which  would  have 
been  superfluous  if  such  bodies  had  been  included  in  the  gen- 
eral term.  It  would  be  manifestly  just  that  the  costs  in  these 
suits  should  be  paid  by  the  district  for  whose  benefit  they  were 
prosecuted,  but  the  people  through  their  legislature  have  not 
thought  proper  so  to  provide,  and  the  consequence  of  this  and 
the  act  of  their  officer  (for  the  district  attorney  represents  them) 
is,  that  they,  and  not  those  who  it  would  seem  have  been  cause- 
lessly prosecuted,  should  bear  the  burden.  They  may  be  re- 
lieved hereafter  as  to  the  then  future  if  not  to  the  past,  by  the 
enactment  of  an  amendment  to  the  law. 

The  provision  of  the  Revised  Statutes  was  ambulatory,  and 
not  only  applied  to  the  then  existing  provisions,  but  became  ap- 
plicable to  such  as  might  thereafter  be  adopted  relative  to  the 
payment  of  the  costs  of  successful  defendants  in  suits  prose- 
cuted in  the  name  of  the  people.  It  was  contended  in  behalf  of 
the  attorney -general,  that  such  provision  relates  only  to  suits  in- 
stituted by  him,  or  those  over  which  he  has  the  official  control ; 
and  it  was  said  that  he  could  not  with  propriety  be  required  to 
certify  that  any  other  had  been  duly  instituted  as  by  law  re- 
quired. But  the  statute  is  otherwise.  The  provision  in  the  Re- 
vised Statutes  includes  every  suit  in  a  civil  case  instituted  in 
the  name  of  the  people  by  any  public  officer  duly  authorized  for 
that  purpose ;  and  the  Code  includes  all  civil  actions  in  the 
name  of  the  people  by  an  officer  duly  authorized  for  that  pur- 
pose. There  is  no  special  reference  to  the  attorney-general  as 
the  prosecuting  officer,  in  either  provision.  I  can  see  no  dif- 
ficulty in  his  obtaining  sufficient  proof  to  enable  him  to  give 
the  requisite  certificate  in  cases  where  the  suits  had  been  pro- 
secuted by  others.  The  actual  institution  of  the  suit,  the  pro- 
priety of  instituting  it  in  the  name  of  the  people,  and  the  au- 
thority of  the  prosecuting  officer,  could  be  easily  ascertained. 
As  to  the  actual  necessity  of  the  requisition  for  the  informa- 
tion .of  the  fiscal  officers  of  the  state,  that  was  a  matter  solely 
for  the  consideration  of  the  legislature. 
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The  provision  of  the  Revised  Statutes,  does  not  directly  and 
in  imperative  terms  require  the  attorney-general  to  give  the 
requisite  certificate.  But  surely,  when  a  statute  provides  that 
an  act  of  a  public  nature  shall  be  performed  upon  something 
to  be  done  by  a  public  officer;  that  in  effect  amounts  to  a  cor- 
responding direction.  It  is  unreasonable  to  suppose  that  it 
was  designed  that  he  should  have  an  unlimited  option  to  per- 
form or  refuse  what  the  legislature  deemed  an  act  of  justice  to 
those  who  had  been  causelessly  prosecuted.  It  seems  that  no 
appropriation  has  been  made  by  the  legislature  for  the  payment 
of  these  costs,  and  the  constitution  prohibits  the  payment  of  any 
money  out  of  the  treasury  of  the  state,  except  in  pursuance  of 
an  appropriation  by  law.  (Constitution,  article  7,  §  8.)  That 
may  be  a  sufficient  reason  why  the  comptroller  should  not  be 
required  to  make  a  present  draft  upon  the  state  treasurer  for 
the  payment  of  the  relators'  costs.  It  was  so  decided  by  this 
court  at  a  general  term  in  the  third  district,  in  the -case  of  the 
late  Judge  WOODWORTH,  (16  How.  27.)  But  the  effect  of  the 
comptroller's  draft  would  be  to  require  a  payment  which  could 
not  be  constitutionally  made.  The  attorney-general's  certifi- 
cate does  not  require  any  payment.  It  is  a  mere  preliminary 
to  a  future  requisition,  and  possibly  and  very  probably  it  may 
be  essential  to  a  successful  application  to  the  legislature  to 
make  the  requisite  appropriation.  The  want  of  such  appro- 
priation is  no  reason  why  the  relators  should  not  have  their 
claim  perfected. 

In  this  case  there  is  no  question  as  to  the  facts  which  the 
attorney-general  is  asked  to  certify.  They  are  too  clear  to  ad- 
mit of  any  doubt.  He  resists  the  application  on  extraneous 
considerations.  As  the  questions  of  law  raised  by  him  are 
decided  against  him,  there  is  nothing  left  for  his  determination. 
His  future  action  must  be  simply  ministerial.  A  mandamus 
is,  therefore,  an  appropriate  remedy  for  the  relators.  As  it 
may  be  deemed  expedient  that  my  opinion  upon  the  questions 
of  law  should  be  reviewed,  I  shall  not  direct  a  peremptory 
mandamus.  An  alternative  mandamus  is  awarded. 
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If  the  plaintiff  is  not  a  resident  of  the  state,  or  the  subject  of  the  action  did  not 

arise  or  is  situated  within  the  state,  he  cannot  have  an  attachment  under  the 

Code.  ' 
Where  a  note  was  made  at  the  office  of  the  defendants  in  the  state  of  Iowa,  and 

was  payable  at  a  bank  in  the  city  of  New- York,  held,  that  Hie  cause  of  action 

did  not  arise  in  this  state. 
Whether  on  a  motion  to  vacate  an  order  of  publication  of  summons,  additional 

affidavits  may  be  used  in  support  of  the  order?    Doubtfui 

Erie  Special  Term,  November,  1858. 

MOTION  to  vacate  the  order  for  the  publication  of  the  sum- 
mons, and  another  motion  to  set  aside  the  attachment.  The 
plaintiff  resides  in  Ohio.  The  defendant  is  a  foreign  corpora- 
tion, created  by  the  laws  of  Iowa,  and  having  its  principal  of- 
fice at  Dubuque  in  that  state. 

In  the  affidavit  to  obtain  the  order  of  publication,  the  plain- 
tiff states  that  the  defendant  is  indebted  in  an  amount  named, 
"upon  its  promissory  note  duly  executed,"  without  stating 
wJiere  it  was  executed  or  where  it  was  payable.  It  does  not 
appear  from  the  affidavit  made  to  obtain  the  attachment,  where 
the  note  was  made  or  where  it  was  made  payable.  • 

In  opposition  to  the  motions,  an  affidavit  was  read  in  behalf 
of  the  plaintiff,  without  any  intimation  from  the  court  whether 
such  affidavit  could  or  could  not  be  properly  read ;  showing 
that  the  action  was  upon  a  note  dated  at  the  office  of  the  de- 
fendant, Dubuque,  and  payable  six  months  after  date,  at  the 
Metropolitan  Bank,  in  the  city  of  New-York. 

TV.  W.  MANN,  for  plaintiff. 
S.  S.  ROGERS,  for  defendant. 

MARVIN  Justice.    The  plaintiff's  counsel  insists,  that  if  the 
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original  affidavits  are  insufficient,  the  plaintiff  ought  to  be  per- 
mitted to  amend.  Upon  a  motion  to  set  aside  an  attachment, 
it  has  been  frequently  held  that  counter  and  supplemental  af- 
fidavits may  be  read  in  support  of  the  attachment.  ( Vborhies' 
Code,  5th  ed.  280  ;  see  also  Howard's  Code  and  notes,  under  §  229, 
page  843.)  But  I  am  not  aware  that  upon  a  motion  to  vacate 
the  order  for  the  publication  of  the  summons,  there  is  any  au- 
thority that  additional  affidavits  may  be  used  in  support  of  the 
order.  It  seems  to  me  that  this  order  must  stand  or  fall  upon 
the  affidavits  upon  which  it  was  granted.  But  I  will  not  pur- 
sue this  question,  as  it  may  be  that  the  original  affidavit  was 
sufficient  under  section  135,  as  it  does  state  that  the  defendant 
"  has  property  within  the  state,"  provided  the  case  comes  within 
section  427,  though  the  facts  to'  bring  it  within  that  section, 
were  not  made  to  appear  by  affidavit.  By  that  section,  an  ac- 
tion may  be  brought  against  a  foreign  corporation  "  in  the  fol- 
lowing cases:"  1.  By  a  resident  of  this  state,  for  any  cause  of 
action.  2.  By  a  plaintiff  not  a  resident  of  this  state,  when  the 
cause  of  action  shall  have  arisen,  or  the  subject  of  the  action 
shall  be  situated  within  this  state." 

In  the  present  case,  the  plaintiff  is  not  a  resident  of  the  state. 
It  is  claimed,  resorting  to  the  supplemental  affidavit,  that  the 
cause  of  action  arose  within  this  state.  The  note  was  made  at 
the  office  of  the  defendant  in  the  state  of  Iowa,  and  was  pay- 
able at  a  bank  in-  the  city  of  New-York.  In  my  opinion  the 
cause  of  action  did  not  arise  within  this  state,  within  the  mean- 
ing of  this  provision  of  the  Code.  It  is  true  the  note  was  pay- 
able here,  and  the  failure  to  pay  constituted  the  breach  of  the 
contract.  But  the  cause  of  action  is  the  contract  or  promise, 
made  in  Iowa.  By  the  Revised  Statutes  a  resident  of  this  state 
was  permitted  to  commence  a  suit  by  attachment  against  a 
foreign  corporation.  (2.  It.  £  459,  §  15.) 

An  attachment  against  a  non-resident  debtor  could  be  issued 
where  he  was  indebted  on  a  contract  made  within  this  state,  or 
to  a  creditor  residing  within  this  state,  although  upon  a  con- 
tract made  elsewhere.  (2  E.  S.  3,  §  1.)  The  provisions  of 
the  Code  are  undoubtedly  much  broader  in  relation  to  attach* 
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ments  generally,  and  in  actions  against  foreign  corporations. 
But  in  the  latter  case,  if  the  plaintiff  is  not  a  resident  of  the 
state,  the  cause  of  action  must  have  arisen  within  the  state,  or 
the  subject  of  the  action  must  be  situated  within  the  state. 
The  Western  Bank  agt.  The  City  Bank  of  Columbus,  (7  How. 
Pr.  R.  238,)  is  as  I  understand  it,  an  authority  for  the  position 
above  taken. 

The  motions  must  be  granted,  with  $10  costs. 


>$$ 
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A  decree  of  divorce  obtained  by  a  husband  from  his  wife  by  and  under  the  laws 
of  the  state  of  Indiana,  while  the  husband  was  a  resident  of  that  state,  and  the 
wife  a  resident  of  this  state,  and  having  no  notice  of  the  proceedings,  and  not 
having  appeared  therein,  is  void  and  of  no  effect  as  to  the  wife.  The  court  in 
Indiana  never  had  jurisdiction  of  the  wife,  and  could  make  no  decree  which 
would  bind  her. 

New  -York  Special  Term,  January  13th,  1859. 

THE  complaint  in  this  cause  is  filed  by  the  wife,  against  the 
defendant,  her  husband,  for  a  divorce  a  vinculo  matrimonii. 

The  parties  being  residents  of  this  state,  were  married  here 
on  the  12th  of  September,  1850.  They  lived  together  but  a 
few  weeks,  and  then  separated.  In  January,  1851,  the  defend- 
ant filed  his  complaint  against  the  plaintiff,  claiming  to  have 
the  marriage  annulled,  on  the  alleged  ground  of  the  physical 
incapacity  of  the  plaintiff  to  consummate  the  marriage.  This 
she  denied  in  her  answer. 

On  the  28th  of  April,  1851,  an  order  was  made  in  that 
cause,  requiring  the  plaintiff  therein  to  pay  court  fees  and  ali- 
mony to  the  defendant  in  that  cause,  and  the  same  not  having 
been  paid,  an  order  was  made  in  that  cause,  on  the  15th  of 
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October,  1851,  Staying  all  proceedings  on  the  part  of  the  plain- 
tiff therein,  until  paid,  and  the  proceedings  therein  have  been 
stayed  and  suspended. 

In  January,  1852,  the  defendant  went  to  the  state  of  Indiana, 
leaving  the  plaintiff  his  wife,  in  this  state,  where  she  has  ever 
since  remained.  The  defendant  stated  in  his  answer,  that  such 
residence  in  Indiana  commenced  on  or  about  the  3d  day  of 
Januaiy,  1852,  and  that  on  the  10th  of  January,  1853,  being 
at  that  time  a  bonajide  resident  of  that  state,  and  having  been 
for  more  than  one  year  preceding  said  date,  a  resident  of  said 
state,  he  filed  his  bill  against  the  plaintiff  in  this  suit  for  a  di- 
vorce. On  the  24th  of  May,  1853,  the  plaintiff  in  this  suit 
not  appearing,  a  decree  of  divorce  was  granted.  In  October, 
1855,  the  defendant  in  this  case  returned  to  this  state,  accom- 
panied by  a  woman,  to  whom  he  had  been  married  in  Indiana 
after  the  divorce  granted  there,  with  whom  he  has  cohabited 
here.  Upon  these  facts  the  complaint  is  filed,  the  plaintiff 
claiming  that  such  intercourse  of  the  defendant  with  the  wo- 
man to  whom  he  claims  to  be  married,  is  adulterous  and  en- 
titles her  to  a  divorce. 

S.  C.  LYNE,  and  F.  R.  TILLOU,  for  plaintiff. 
E.  P.  COWLES,  for  defendant. 

DAVIES,  Justice.  I  deem  it  unnecessary  to  discuss  the  many 
questions  presented  in  this  case.  It  appears  to  me  that  it  must 
be  disposed  of  on  the  authority  of  Visscher  agt.  Visscher,  (12 
Barb.  G40,)  and  the  authorities  there  referred  to.  The  court 
in  Indiana  never  had  jurisdiction  of  the  plaintiff  in  this  case, 
'and  the  proceedings  there  as  to  her  are  void.  As  remarked 
by  Justice  HAND  in  the  case  referred  to,  "  It  is  a  sound  prin- 
ciple of  law,  as  well  as  of  natural  justice,  that  no  person  should 
be  bound  by  a  judgment  without  being  heard."  And  he  cited 
a  large  number  of  cases  to  sustain  this  position.  In  this  state 
besides  the  case  of  Visscher  agt.  Visscher,  above  cited,  the  same 
principle  in  reference  to  divorces  was  applied  in  the  case  of 
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Buden  agt.  Fitch,  (15  John.  121.)  In  this  case  the  husband 
being  in  the  state  of  Vermont,  applied  there,  his  wife  then  be- 
ing in  Connecticut,  and  never  having  been  i:i  Vermont,  and 
having  no  notice  of  the  proceedings  for  a  divorce,  which  was 
granted.  He  came  into  this  state  and  married  another  woman, 
his  first  wife  being  still  living,  and  the  case  turned  upon  the 
effect  of  the  divorce  granted  in  the  state  of  Vermont. 

THOMPSON,  C.  J.,  in  delivering  the  opinion  of  the  court, 
says,  that  it  appeared  from  the  testimony,  that  the  former  wife 
never  was  in  the  state  of  Vermont,  nor  in  any  manner  person- 
ally notified  or  apprised  at  the  time  of  the  proceedings  in  Ver- 
mont to  obtain  the  divorce.  She  did  not  in  any  manner,  by 
her  agent  or  attorney,  appear  or  make  any  defence  against 
such  proceedings.  A  precisely  similar  state  of  facts  is  pre- 
sented in  the  case  now  under  consideration.  The  chief  justice 
says:  "The  final  question  is,  whether  such  proceedings  in 
Vermont  were  not  absolutely  void?  To  sanction  and  give 
validity  and  effect  to  such  a  divorce,  appears  to  me  to  be  con- 
trary to  the  first  principles  of  justice.  To  give  any  binding 
effect  to  a  judgment,  it  is  essential  that  the  court  should  have 
jurisdiction  of  the  person  and  the  subject  matter,  and  the  want 
of  jurisdiction  is  a  matter  that  may  always  be  set  up  against 
a  judgment  when  sought  to  be  enforced,  or  when  any  benefit  is 
claimed  under  it,  the  want  of  jurisdiction  makes  it  utterly  void 
and  unavailable  for  any  purpose." 

These  positions  are  well  sustained  by  authority  and  sound 
reasoning,  and  I  have  been  unable  to  find  any  case  where  the 
force  of  this  has  been  questioned.  We  have  already  seen  that 
it  was  recognized  as  law  in  the  case  of  Visscher  agt.  VisscJter, 
above  referred  to,  and  I  feel  no  hesitation  in  saying  that  I  am 
not  at  liberty  to  question  the  binding  force  of  these  authorities. 
They  decide  the  precise  point  presented  in  this  case,  holding  a 
decree  obtained  as  this  was,  to  be  utterly  void  and  unavailing 
for  any  purpose  whatever.  It  therefore  follows  that  it  affords 
no  legal  justification  for  the  defendant  in  cohabiting  with  any 
other  woman  than  the  plaintiff,  his  lawful  wife ;  and  the  facts 
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of  such  cohabitation,  and  the  other  facts  necessary  to  entitle 
the  plaintiff  to  a  divorce  a  vinculo,  being  clearly  established,  I 
have  no  choice  but  to  direct  a  decree  for  a  divorce. 

A  referee  may  be  had  to  settle  the  proper  alimony  to  be  paid 
to  the  plaintiff. 


SUPREME  COURT. 

GEORGE  C.  AKELY,  administrator,  &c.,  of  LORENZO  AKELY, 
deceased  agt.  JAMES  AKELY. 


Where  a  claim  against  an  estate  was  presented  to  the  administrator,  by  a  credi- 
tor of  the  intestate,  and  the  administrator  claimed  an  offset,  consisting  of  mat- 
ters of  account  and  matters  of  tort,  upon  which  an  agreement  in  writing  was 
entered  into,  to  s**bmit  the  matters  in  controversy  to  three  individuals  named,  to 
determine  and  award  upon  the  same,  and  judgment  to  be  entered  upon  such 
award  and  determination.  And  the  surrogate  approving  of  the  persons  selected 
as  proper  persons  to  whom  to  submit  the  said  claims  and  demands,  and  an  or- 
der entered,  referring  the  matters  in  controversy  to  said  persons  to  hear,  deter- 
mine and  award  the  same — the  administrator  throughout  the  proceedings  occu- 
pying tho  position  of  plaintiff. 

Ifeld,  that  whatever  might  have  been  the  intention  of  the  parties,  the  proceedings 
were  not  ta  form  or  in  substance  a  reference  under  the  statute  as  to  claims 
against  deceased  persons,  and  that  there  was  no  legal  authority  for  including 
the  plaintiff's  costs  or  disbursements  in  the  judgment  entered  upon  the  award 
of  the  persons  named  as  referees. 

It  seems  that  claims  or  counter  claims  of  this  kind  of  matters  of  account  and  of 
tort,  are  not  proper  subjects  of  reference  under  the  statute,  and  if  inserted  in 
the  agreement  to  refer,  they  convert  the  proceeding  into  an  arbitaation.  The 
statute  undoubtedly  has  reference  to  any  matters  of  account  or  causes  of  action 
arising  on  contract  They  must  be  such  as  are  subject  to  offset. 

These  proceedings  of  reference  of  claims  against  executors  and  administrators  un- 
der the  statute  are  not  an  ordinary  action  in  the  common  and  accepted  sense  of 
that  term. 

The  plaintiff  could  not  be  allowed  costs  on  the  judgment  in  such  proceedings,  un- 
less it  was  an  ordinary  action  or  a  reference  under  tho  statute,  or  an  arbitration 
under  an  agreement  expressly  authorizing  costs,  which  was  not  contained  in 
this  submission.  Judgment  as  to  costs  set  aside. 
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Albany  Special  Term,  July,  1858. 

MOTION  to  set  aside  judgment. 

The  parties  entered  into  a  written  agreement  reciting  that 
George  C.  Akely,  as  administrator  of  Lorenzo  Akely,  deceased, 
had  as  such  administrator,  a  claim  and  demand  against  James 
Akely,  for  money  lent  and  advanced  by  deceased  to  James 
Akely,  for  $150  and  interest ;  also  for  the  amount  of  a  prom- 
issory note  held  by  deceased  against  said  James  Akely  for 
$150  or  thereabouts  with  interest,  and  claimed  by  the  admin- 
istrator to  have  been  taken  by  James  into  his  possession  and 
refused  to  be  delivered  up.  Also  for  the  value  of  two  trunks, 
with  their  contents  of  clothing  and  wearing  apparel,  belonging 
to  deceased,  which  the  said  James  took  into  his  possession  and 
refused  to  deliver  up  to  the  administrator ;  also  for  the  value 
of  clothing  and  wearing  apparel,  watch  and  other  property  of 
said  deceased,  which  said  James  took  into  his  possession  and 
refused  to  deliver  up  ;  also  for  the  value  of  a  mare  of  said  de- 
ceased, in  the  keeping  of  said  James,  and  which  died  through 
his  neglect ;  also  for  the  value  of  a  breeding  mare  and  three 
colts,  had  by  said  James  Akely  of  said  deceased. 

And  further  reciting,  that  James  Akely  had  presented  to 
said  administrator  a  claim  and  demand  against  the  estate  of 
Lorenzo  Akely,  deceased,  for  board  and  washing,  mending 
and  making  clothes  for  said  Lorenzo ;  money  lent  and  paid  for 
funeral  expenses,  money  had  and  received  by  deceased  to  and 
for  the  use  of  said  James,  being  the  amount  of  a  promissory 
note  and  interest  against  John  Akely,  collected  or  retained  by 
said  Lorenzo,  and  not  accounted  for  by  him ;  horse  keeping 
for  four  years  and  three  months,  horse  keeping  and  services  of 
a  horse,  work,  labor  and  services,  use  of  horses,  wagons  and 
sleighs. 

And  reciting  further,  that  the  said  George  as  such  adminis- 
trator, doubted  the  justice  of  the  said  claim  and  demand  of  said 
James,  and  refused  to  allow  the  same,  and  that  said  James 
doubted  the  justice  of  the  claim  and  demand  aforesaid,  which 
the  said  George  as  such  administrator,  presented  against  him, 
and  refused  to  allow  the  same. 
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And  concluding  as  follows :  "  Now,  therefore,  the  parties  to 
this  instrument,  hereby  agree  to  submit  the  matters  in  differ- 
ence above  set  forth  and  recited,  to  Darius  Winans,  James 
Slossou  and  Thomas  Burroughs,  to  hear,  determine  and  award 
upon  the  same  and  every  part  thereof,  under  the  direction  and 
sanction  of  the  county  judge  of  the  county  of  Greene,  pursuant 
to  law,  and  judgment  to  be  entered  upon  said  award  and  deter- 
mination, pursuant  to  law,  in  the  supreme  court.  In  witness 
whereof  the  parties  to  these  presents  have  hereunto  set  their 
hands  and  seals,  this  20th  day  of  October,  A.D.  1856. 

(Signed,)  "  GEORGE  C.  AKELY,  [L.S.] 

"JAMES  AKELY.          [L.S.] 
"  Sealed  and  delivered  in  presence  of, 

"D.  K.  OLNEY." 

To  this  agreement  was  appended  the  approval  of  the  surro- 
gate as  follows :  "I  approve  of  the  within  named  Darius 
"Winans,  Thomas  Burroughs,  James  Slosson,  as  suitable  and 
proper  persons  to  whom  to  submit  the  within  claims  and  de- 
mands. Dated  October  20th,  1856. 

"F.  JAMES  FITCH,  Surrogate." 

Thereupon  the  said  agreement  and  approval  were  filed  in 
the  office  of  the  clerk  of  the  county  of  Greene,  and  a  rule  en- 
tered by  the  attorney  of  the  administrator,  with  this  title, 
"  Supreme  court,  Greene  county,  George  C.  Akely,  adminis- 
trator, &c.,  of  Lorenzo  Akely  deceased,  against  James  Akely," 
reciting  the  substance  of  the  aforesaid  agreement  and  approval, 
and  concluding  as  follows :  "  Now,  therefore,  it  is  ordered  that 
said  matters  embraced  in  said  agreement  be,  and  the  same 
hereby  are  referred  to  Darius  Winans,  James  Slosson  and 
Thomas  Burroughs,  to  hear,  determine  and  award  the  same. 
Dated  January  6,  1857.  J.  A.  COOKE,  Clerk." 

James  Akely  subsequently  appeared  in  the  suit  by  attor- 
neys, who  gave  notice  of  appearance  as  defendant's  attorneys. 
And  the  attorney  of  the  administrator  served  papers  upon  them, 
describing  himself  as  plaintiff's  attorney,  and  the  same  title  of 
the  cause  and  the  same  designation  of  attorneys  are  continued 
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on  both  sides  through  all  the  subsequent  proceedings.  The 
referees  after  having  heard  the  cause,  reported  that  there  was 
due  "  from  the  said  defendant  (James  Akely)  to  the  plaintiff 
(George  Akely)  as  aforesaid,  the  sum  of  thirty-nine  dollars 
and  eighty  cents." 

The  attorney  of  the  administrator,  thereupon  taxed  as  to 
the  "  prevailing  party,"  under  section  317  of  the  Code,  the 
referees'  fees  and  the  disbursements  as  costs  in  his  favor,  to  the 
amount  of  $53.90,  and  entered  judgment  for  $93.70,  being  the 
amount  of  said  damages  and'costs.  The  defendant's  attorney 
claiming  that  the  whole  proceeding  amounted  to  nothing  more 
than  an  arbitration,  was  not  intended  as  a  reference  of  a  claim 
against  a  deceased  person  under  the  provisions  of  the  Revised 
Statutes,  or  if  so,  was  an  unsuccessful  and  abortive  attempt  to 
accomplish  such  a  reference,  moves  to  set  aside  the  judgment 
of  $93.70,  or  so  much  thereof  as  relates  to  costs.  The  papers 
show  the  proceedings  upon  the  trial,  but  they  are  not  material 
on  this  motion. 

E.  W.  PECKHAM,  for  motion. 
D.  K.  OLNEY,  opposed. 

IIoGEBOOM,  Justice.  The  plaintiff  had  no  right  to  include 
costs  in  the  judgment,  unless  this  is  an  ordinary  action  or  a 
reference  under  the  statute  authorizing  references  of  claims 
against  the  estates  of  deceased  persons.  (2  R.  S.  88,  89.)  In 
some  cases  it  is  true,  costs  follow  the  decisions  of  arbitrators, 
but  that  is  only  where  the  imposition  of  costs  is  expressly  au- 
thorized by  the  agreement  to  submit  to  arbitration,  or  where 
the  arbitrators  under  an  authority  impliedly  conferred  upon 
them  by  the  terms  of  the  submission,  expressly  award  such 
costs.  (See  Nichols  agt.  liens.  Co.  Ins.  Co'y.,  22  Wend.  125 ; 
Matter  of  Vandervcer,  4  Den.  249.) 

In  this  case  no  such  thing  has  occurred.  The  referees  or 
arbitrators  (by  whichever  name  they  should  properly  be  desig- 
nated) have  not  awarded  the  costs  or  expenses  of  the  arbitra- 
tion in  favor  of  or  against  either  party.  Nor  does  the  agree- 
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ment  to  submit,  provide  for  an  award  of  costs  against  either 
party.  It  provides  for  an  award  "  pursuant  to  law,"  and  for 
"  judgment  to  be  entered  upon  said  award  and  determination, 
pursuant  to  law,  in  the  supreme  court."  This  does  not  neces- 
sarily imply  an  authority  to  award  costs  as  a  consequence  of 
their  determination  of  the  subject  matter  of  the  controversy, 
in  favor  of  either  party.  We  are  necessarily,  therefore,  driven 
to  the  inquiry,  whether  this  is  either  a  common  law  or  a  stat- 
utory action  ?  I  think  it  is  neither.  It  is  not  an  ordinary  ac- 
tion, for  there  is  neither  the  ordinary  process  nor  the  ordinary 
pleadings,  by  which  a  suit  is  commenced  or  carried  on.  The 
first  step  in  the  proceedings  is  an  agreement  to  submit  or  refer. 
We  must,  therefore,  turn  our  attention  to  the  point  whether  it 
is  substantially  the  statutory  reference  and  action  authorized 
by  the  statute  before  referred  to.  If  it  be  so,  then  the  prevail- 
ing party  is  entitled  to  tax  as  costs  in  the  action,  the  fees  of 
referees  and  witnesses,  and  the  necessary  disbursements.  (Code, 
§  317.)  And  these  are  all  which  he  has  included  in  the  judg- 
ment. If  it  be  not  so,  then  the  costs  have  no  proper  place  in 
the  judgment  roll,  and  should  be  expelled  therefrom.  The 
statute  in  question,  authorizes  a  new  and  peculiar  procedure, 
confers  some  special  rights  and  privileges  upon  both  parties, 
and  in  order  to  entitle  the  parties  to  those  benefits  and  privi- 
leges, should  bs  substantially  complied  with  in  all  material 
particulars.  It  contemplates  in  the  first  place,  a.  presentation 
of  the  claim  and  a  doubt  by  the  administrator  of  the  justice 
thereof.  This  was  done.  I  see  nothing  in  the  nature  of  the 
claims  presented  by  James  Akely  to  the  administrator,  as  de- 
tailed in  the  agreement,  which  should  forbid  their  reference 
under  this  statute.  But  the  administrator  also  presented 
claims  against  James  Akely.  Assuming  for  the  present  that 
they  were  of  a  nature  to  be  the  subject  of  reference,  I  see 
nothing  in  the  statute  which. forbids  their  being  included  in 
the  reference.  Upon  the  presentation  of  a  claim  to  an  admin- 
istrator, (or  executor,)  he  is  authorized  to  require  satisfactory 
vouchers  in  support  thereof;  he  is  also  authorized  to  require 
the  affidavit  of  the  claimant  that  there  are  no  payments  or  off' 
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sets  against  the  same.  If  he  still  doubt  the  justice  of  the  claim, 
then  he  may  refer.  Refer  what  ?  The  matter  in  controversy. 
What  is  the  matter  in  controversy  ?  I  think  the  point  in 
controversy  is,  whether  the  claimant  has  any  just  claim  against 
the  estate,  over  and  above  all  payments  and  offsets.  And  the 
matter  in  controversy  is  the  claim  or  claims  of  the  claimant  on 
the  one  side,  and  the  denial  of  such  claims  and  the  payments 
and  offsets  on  the  other.  The  statute  should  be  construed  lib- 
erally to  effectuate  what  was  the  palpable  object  of  the  legisla- 
ture in  enacting  it,  to  wit :  to  provide  a  cheap,  easy  and  com- 
prehensive mode  of  settling  claims  against  the  estates  of  de- 
ceased persons.  I  think,  therefore,  that  in  these  proceedings 
it  is  allowable  not  only  for  the  executor  to  deny  the  claim  or 
cause  of  action,  but  to  show  payments  thereon  or  offsets  there- 
to. But  some  of  the  claims  presented  by  the  administrator  and 
included  in  the  agreement  are  obviously  matters  not  arising  on 
contract,  and  are  stated  in  the  agreement  in  a  form  suitable  for 
a  recovery  (if  an  action  had  been  brought  thereon)  for  a  wrong 
or  tort,  and  not  in  a  form  adapted  to  their  recovery  as  in  an 
action  ex  contractu,  waiving  the  tort.  The  question  arises 
whether  claims  of  this  character  are  proper  subjects  of  such  a 
statutory  reference,  and  whether  if  inserted  in  the  agreement 
to  refer,  they  convert  the  proceeding  into  an  arbitration  ?  I 
am  inclined  to  think  they  do.  Evidently  the  claimant  would 
not  have  been  compelled  to  allow  any  such  counter  claims  to 
come  in.  They  are  not  referable  as  matters  of  account,  nor  are 
they  payments, or  offsets  within  the  statute  above  referred  to. 
In  an  ordinary  action  instituted  in  the  usual  way,  a  reference 
of  such  claims  would  convert  the  proceeding  into  an  arbitra- 
tion. Judgment  might  be  entered  upon  it,  if  provided  for  by 
the  terms  of  submission.  But  that  would  be  the  end  of  it. 
The  court  would  not  entertain  a  motion  to  set  aside  the  ver- 
dict upon  the  evidence  or  upon  exceptions  to  the  ruling  of  the 
referees.  (Silmser  agt.  R&lfield,  19  Wend.  21 ;  Beardsley  agt. 
Dygert,  3  Den.  380.)  They  would,  however,  vacate  the  judg- 
ment if  not  entered  in  conformity  with  the  stipulation  or  agree- 
ment to  submit.  (Dederick  agt.  Ricldey,  19  Wend.  108.)  I 
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doubt  whether  under  the  statute  in  question,  any  matters  are 
referable,  except  matters  of  account  or  causes  of  action  arising 
on  contract.  They  must  be  such  as  are  subject  to  offset.  And 
mutuality  would  require  that  the  demands  of  the  administra- 
tor should  be  of  a  similar  or  kindred  character  to  those  of  the 
claimant.  I  am  aware  that  the  Code  (section  270)  authorizes 
a  reference  of  any  of  the  issues  in  an  action.  But  this  is  not 
an  action  in  the  ordinary  and  accepted  sense  of  the  term,  and 
as  the  provision  last  mentioned  is  in  derogation  of  the  common 
law  rule,  it  must  be  strictly  construed. 

Waiving,  however,  any  absolute  decision  of  this  point,  there 
are  other  aspects  of  the  case  which  deserve  attention.  The 
parties  in  the  agreement  have  by  no  means  confined  them- 
selves to  the  language  of  the  statute,  or  to  language  appro- 
priate to  a  reference,  but  have  employed  terms,  both  in  the 
agreement  and  the  rule,  ordinarily  employed  in  submissions  to 
arbitration,  and  expressive  of  an  intent  to  arbitrate.  Thus 
they  agree  to  submit  the  matters  in  controversy  .to  certain  per- 
sons to  determine  and  award  upon  the  same,  and  judgment  is 
to  be  entered  upon  such  award  and  determination.  The  surro- 
gate approves  of  the  persons  selected  as  proper  persons  to 
whom  to  submit  the  said  claims  and  demands,  and  the  rule  re- 
fers the  matters  in  controversy  to  said  persons  to  hear,  deter- 
mine and  award  the  same.  This  language  is  more  appropriate 
to  a  submission  to  arbitration  than  to  a  reference,  and  would, 
I  think,  be  decisive  of  the  intent  of  the  parties,  were  it  not  that 
in  other  respects  as  to  the  form  of  procedure,  (except  in  a  sin- 
gle particular,)  they  have  adopted  the  machinery  appropriate 
to  the  statutory  reference  in  question.  That  exception  we  will 
now  consider.  Throughout  these  proceedings,  the  administra- 
tor occupies  the  position  of  plaintiff.  He  is  not  oii\y  first  men- 
tioned in  the  agreement  as  apparently  the  leading  and  moving 
party,  but  is  expressly  made  plaintiff  by  the  administrator's 
attorney  in  the  rule  of  reference  or  submission,  described  as 
such  afterwards  in  all  the  subsequent  proceedings,  including 
the  referees'  report  and  the  final  judgment,  and  recognized  as 
such  by  the  attorneys  of  both  parties.  Now  the  statute  cer- 
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tainly  never  contemplated  that  this  should  be  done,  and  it  is 
the  first  instance  that  has  ever  fallen  under  my  observation, 
where  it  has  been  done.  The  statute  (2  R  &  88,  89,  9.0) 
treats  the  claimant  as  the  actor,  speaks  of  a  claim  presented 
against  the  estate,  of  the  absence  of  any  offsets  thereto,  autho- 
rizes the  court  to  adjudge  costs  as  in  actions  against  executors, 
requires  a  suit  to  be  brought  for  the  recovery  of  the  claim,  if 
disputed  or  rejected  and  not  referred,  within  six  months  there- 
after, and  provides  that  in  such  suits  no  costs  shall  be  recov- 
ered against  the  defendants,  nor  in  other  actions  at  law  against 
executors,  except  in  certain  specified  cases,  nor  is  the  objection 
one  of  mere  form.  It  is  a  question  ofpoicer,  and  the  prescribed 
routine  must  be  substantially  followed.  It  is  an  innovation 
upon  the  ordinary  practice,  and  little  or  nothing  should  be 
taken  by  implication.  Had  an  ordinary  action  been  brought, 
the  plaintiff  recovering  less  than  $50,  would  not  have  recov- 
ered costs,  and  costs  are  given  in  these  cases  conducted  accord- 
ing to  the  statutory  requirements,  because  the  claimant  is  not 
authorized  to  prosecute  administrators  or  executors  in  a  justice's 
court. 

I  am,  on  the  whole,  of  opinion  that  whatever  may  have  been 
the  intention  of  the  parties,  these  proceedings  are  not  in  form 
or  in  substance  a  reference  under  the  statute  as  to  claims 
against  deceased  persons ;  that  there  was  no  legal  authority  for 
including  the  plaintiff's  costs  or  disbursements  in  the  judgment 
entered,  and  that  to  that  extent  the  judgment  must  be  set  aside 
with  ten  dollars  costs. 
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SUPEEME  COUKT. 
GEORGE  LOGAN  and  others  agt.  JAMES  BROOKS  and  others. 

"Where  the  parties  mutually  stipulated  that  the  plaintiffs  and  defendants  might  bo 
examined  on  their  own  behalf  respectively,  on  the  trial  of  the  cause,  and  one 
of  the  defendants  on  the  taxation  of  costs,  made  affidavit  that  he  -would  not 
have  attended  the  trial  but  for  such  stipulation,  and  did  so  to  answer  the  testi- 
mony of  the  plaintiff; 

field,  that  the  defendant  was  entitled  to  fees  as  a  witness,  although  he  employed 
counsel  at  the  circuit  to  try  the  cause,  and  was  not  himself  subpoenaed. 

The  wisdom  of  the  Code  in  allowing  a  party  to  swear  to  the  cause  of  action  or  de- 
fence in  his  own  behalf,  ought  not  to  be  falsified  by  rejecting  his  affidavit  that 
ho  attended  the  trial  as  a  witness. 

Montgomery  Special  Term,  January,  1859. 

MOTION  for  re-adjustment  of  costs. 

Upon  the  adjustment  of  costs  in  this  action,  the  clerk  al- 
lowed the  defendants  (under  plaintiffs'  objection)  the  sum  of 
$35.90  for  the  fees  and  attendance  of  the  defendant  Kimmel, 
as  a  witness  in  behalf  of  the  defendants. 

One  of  the  plaintiffs  was  examined.  The  parties  had  mu- 
tually stipulated  that  plaintiffs  and  defendants  might  be  ex- 
amined on  their  own  behalf  respectively.  The  defendant 
Kimmel  made  affidavit  that  he  would  not  have  attended  but 
for  this  stipulation,  and  did  so  to  answer  the  plaintiff's  testi- 
mony, but  he  did  not  bring  his  attorney  from  New- York  with 
him,  but  employed  counsel  at  the  Montgomery  circuit  to  try 
his  cause,  and  was  not  subpoenaed. 

"  "We  agree  that  Judge  EOSEKRANS  may  decide  upon  the 
within  statement  whether  the  defendants  were  entitled  to  the 
disbursements  charged  for  the  fees  of  the  defendant  Kimmel, 
and  that  his  decision  thereon  be  entered  as  of  a  special  term  of 
his  court,  January  17th,  1859. 

"  JAMES  L.  PHELPS,  JR,  defendants'  attorney. 
"  H.  SACIA,  plaintiffs'  attorney." 
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ROSEKRANS,  Justice.  The  defendant  was  a  witness  for  him- 
self. The  statute  allows  a  party  who  is  successful  in  the  suit 
the  fees  of  his  witnesses.  The  letter  of  the  statute  justifies  the 
allowance,  and  I  can  see  nothing  in  its  spirit  to  exclude  it. 
This  construction  may  lead  to  abuses,  as  did  the  early  practice 
under  the  statute,  before  parties  could  be  sworn  in  their  own 
behalf.  This  was  corrected  by  requiring  an  affidavit  of  the 
materiality  and  necessity  of  witnesses,  and  under  that  rule, 
when  the  affidavit  was  made,  and  it  was  apparent  that  a  greater 
number  were  subpoenaed  than  was  necessary,  for  the  purpose 
of  enhancing  the  costs,  the  court  and  its  taxing  officers  disal- 
lowed the  charges  for  such  witnesses.  The  reasoning  of  Lord 
CAMPBELL  in  Howes  agt.  Barker^  (10  E.  L.  &  Eq.  Pep.  467,) 
and  the  rule  he  established,  seem  to  me  to  be  correct ;  under 
it  all  abuse  may  be  prevented.  If  a  party  can  be  sworn  as  to 
the  cause  of  action  or  defence,  I  think  he  is  equally  entitled  to 
credit  when  he  makes  an  affidavit  as  to  his  attendance  as  a  wit- 
ness. The  defendant  brought  himself  within  the  rule  of  Howes 
agt.  Barker,  and  had  the  defendant  in  Logan  agt.  Thomas,  (11 
How.  P.  Rep.  160,)  presented  to  the  taxing  officer  the  affidavits 
read  on  the  appeal  from  the  taxation,  I  think  Mr.  Justice 
Bo  WEN  would  have  adopted  the  same  rule.  The  question  is 
one  which  should  be  definitely  settled  by  general  rule  of  the 
court  or  at  general  term,  and  for  that  purpose,  I  shall  hold  that 
the  adjustment  by  the  clerk  is  correct.  There  is  a  clear  dis- 
tinction between  the  cases  arising  under  the  Code  and  that  in 
6  Paige  Rep.  170.  I  have  not  access  to  3  Abbott's  Reports. 

The  motion  for  re-adjustment  is  denied. 
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SUPREME  COUBT. 

WILLIAM  GERE  and  JOHN  N.  PROCTOR  agt.  BRADFORD  DIB- 
BLE, MARY  VOSBURGH  and  EDWIN  PORTER,  Receiver. 

A  creditor's  suit  can  be  maintained  by  judgment  creditors  on  their  own  account 
and  for  their  exclusive  benefit,  after  a  receiver  of  the  debtor's  property  in  sup- 
plementary proceedings  has  been  appointed,  to  set  aside  as  fraudulent  and  de- 
clare void  a  mortgage  previously  given  by  the  judgment  debtor  upon  his  real 
estate,  and  to  secure  the  proceeds  of  the  debtor's  property  to  the  satisfaction  of 
their  judgments,  where  their  judgments  were  recovered  and  became  a  lien  on 
such  real  estate  of  the  debtor  prior  to  the  appointment  of  the  receiver. 

And  further,  the  plaintiffs  have  a  right  to  take  the  position,  and  to  maintain  the 
action  upon  the  ground  that  the  receiver  will  not,  or  neglects  to  act  in  the  prem- 
ises ;  and  the  receiver  is  properly  made  a  party  defendant  in  such  an  action. 

It  seems  that  the  plaintiffs  could  not  maintain  such  an  action  where  all  their  judg- 
ments were  recovered  against  the  debtor  and  docketed  after  the  property  had 
passed  into  the  receiver's  hands. 

Erie  General  Term,  November,  1858. 

GROVER,  P.  J.,  GREEN,  MARVIN  and  DAVIES,  Justices. 

APPEAL  from  order  of  special  term,  overruling  demurrer  to 
complaint. 

It  appears  from  the  complaint,  that  the  defendant  Dibblej  on 
the  second  day  of  January,  1855,  was  seized  and  possessed  of 
certain  premises  described  ;  that  on  that  day  he  mortgaged  the 
premises  to  the  defendant  Mary  Vosburgh,  for  the  considera- 
tion as  stated  in  the  mortgage,  of  $557,  to  be  paid  at  the  ex- 
piration of  ten  years.  The  mortgage  was  recorded. 

December  15th,  1856,  the  plaintiffs  recovered  a  judgment  of 
$145.53  in  the  supreme  court  against  Dibble.  Execution  was 
issued  and  returned  unsatisfied.  November  21st,  1856,  one 
Brown  recovered  a  judgment  against  Dibble,  for  $125.85,  in 
the  supreme  court.  Execution  was  issued  and  returned  un- 
satisfied. Brown,  January  9th,  1858,  assigned  the  judgment 
to  the  plaintiffs.  December  26th,  1856,  one  Wilder  recov- 
ered a  judgment  for  $81.75  against  Dibble.  Execution  and 
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then  assignment  to  plaintiffs.  It  is  alleged  that  Dibble  in 
185i,  gave  to  Mrs.  Vosburgh,  his  mother-in-law,  $600 ;  that  at 
that  time  Dibble  was  largely  indebted  to  the  plaintiffs  and 
other  persons,  and  liable  for  a  large  amount,  to  wit :  $800,"  and 
was  in  embarrassed  circumstances.  The  complaint  contains 
allegations  tending  to  show  that  the  gift  of  $600  and  the  mort- 
gage was  fraudulent  and  void  as  to  creditors,  &c.,  and  charges 
that  the  mortgage  was  colorable,  &c.,  &c. 

It  is  alleged,  that  on  or  about  December  15th,  1856,  the 
said  Brown  commenced  supplementary  proceedings  before  the 
county  judge  against  Dibble,  and  that  the  defendant  Porter,  on 
the  23d  of  December,  1856,  was  duly  appointed  receiver,  &c. 
Porter  accepted  the  trust,  gave  security,  &c. ;  that  Porter  has 
neglected  to  institute  or  prosecute  any  proceedings  for  the  re- 
moval or  discharge  of  the  mortgage,  or  to  secure  the  applica- 
tion of  Dibble's  property,  or  any  part  of  it,  to  the  payment  of 
the  plaintiffs'  demands,  or  any  of  them. 

The  relief  they  ask  is,  that  the  mortgage  be  adjudged  frau- 
dulent and  void  as  to  the  plaintiffs,  and  that  it  be  cajg^lled 
and  discharged  of  record ;  that  the  receiver  be  directed  to  sell 
the  premises  and  to  apply  the  proceeds  of  the  sale,  or  a  suffi- 
cient part  thereof,  to  the  payment  of  the  plaintiffs'  claims  on 
the  judgment,  &c. 

The  defendants  demurred  to  the  complaint  on  the  grounds : 

First.  That  the  plaintiffs  hav^  not  legal  authority  to  suo 
or  bring  the  action  against  the  defendants. 

Second.  That  several  causes  of  action  have  been  improperly 
united. 

Third.  A  defect  of  parties  plaintiff.  That  Porter  should 
not  have  been  made  defendant,  but  should  have  been  solo 
plaintiff  as  receiver. 

Fourth.  That  the  complaint  does  not  state  facts  sufficient  to 
constitute  a  cause  of  action  against  the  defendants. 

Judgment  upon  the  demurrer  was  given  to  the  plaintifls. 
with  leave  to  answer,  &c.,  and  the  defendants  appealed  to  the 
general  term. 
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BESSAC  &  BULLARD,  for  the  plaintiffs. 
TUCKER  &  HOLMES,  for  defendants. 

By  the  court — MARVIN,  Justice.  Assuming  as  we  must, 
that  the  mortgage  executed  by  Dibble  to  Mrs.  Vosburgh,  was- 
fraudulent  and  void  as  to  the  creditors  of  Dibble,  it  follows 
that  'the  judgment  of  $125.85  in  favor  of  Brown,  recovered 
March  24th,  1856,  and  the  judgment  of  $145.53  in  favor  of 
the  plaintiffs,  recovered  December  15th,  1856,  were  liens  upon 
the  land  mortgaged. 

They  were  recovered  and  docketed  before  the  receiver  was 
appointed.  He  therefore  became  seized  of  the  land  as  receiver 
subject  to  the  lien  of  these  judgments.  Porter  was  appointed 
receiver  December  23d,  1856,  and  the  judgment  in  favor  of 
Wilder  was  recovered  and  docketed  December  26th,  1856. 
The  plaintiffs  at  the  commencement  of  the  action  were  the 
owners  of  all  these  judgments.  They  had  become  the  owners 
of  the  judgment  in  favor  of  Brown,  upon  which  the  proceed- 
ings had  been  had,  resulting  in  the  appointment  of  the  defend- 
ant Porter,  as  receiver. 

It  was  insisted  upon  the  argument  by  the  defendants'  coun- 
sel, that  the  plaintiffs  could  not  maintain  this  action  ;  that  it 
could  only  be  brought  and  maintained  by  Porter  .the  receiver, 
and  Wilson  agt.  Allen,  (6  Barb.  542,)  and  Porter  agt.  Williams, 
(5  Scld.  148,)  were  cited.  A  manuscript  opinion  of  Judge  GAR- 
DINER, as  a  referee  in  Rich  agt.  Manley  and  oiliers,  has  also  been 
furnished  since  the  argument.  These  cases  are  not  in  point. 
In  the  first  case,  it  was  decided  that  a  receiver  appointed  in  a 
creditor's  suit  can  maintain  an  action  of  trover  for  the  property 
belonging  to  the  defendants  in  the  creditor's  bill,  without  show- 
ing an  assignment  executed  by  all  such  defendants. 

In  Porter  agt.  Williams,  the  receiver  was  appointed  in  sup- 
plemental proceedings  under  the  Code,  and  he  brought  the 
action  to  set  aside  an  assignment  as  fraudulent,  made  by  the 
debtors,  and  it  was  held  by  the  court  of  appeals,  that  the  re- 
ceiver could  maintain  the  action.  It  was  not  decided  that  a 
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judgment  creditor  could  not  maintain  the  action  after  the  ap- 
pointment of  the  receiver. 

In  the  case  decided  by  Judge  GARDINER  as  referee,  the  ac- 
tion was  by  a  judgment  creditor,  for  the  purpose  of  setting 
aside  a  fraudulent  mortgage  executed  by  the  debtor  prior  to 
the  rendition  of  the  judgment.  Prior  to  the  recovery  of  the 
judgment,  a  receiver  of  the  property  of  the  'debtor  had  been 
appointed  in  supplementary  proceedings  under  the  Code,  at 
the  instance  of  another  creditor,  and  it  was  held  by  the  learned 
referee,  that  the  plaintiff  could  not  maintain  the  action.  It 
has  been  decided  that  a  receiver  appointed  in  supplemental 
proceedings,  is  at  once  seized  of  the  real  as  well  as  personal 
property  of  the  debtor.  This  being  so,  it  was  clear  in  Rich 
agt.  Manley,  that  the  plaintiff  never  had  any  lien  upon  the  land 
which  his  debtor  had  mortgaged,  as  the  title  passed  to  the  re- 
ceiver before  the  rendition  of  the  judgment.  Not  so  in  the 
present  case.  Here  two  of  the  judgments  were  liens,  and  the 
receiver  took  the  land  subject  to  such  liens.  The  plaintiffs 
could  have  sold  the  land  upon  executions,  and  if  not  redeemed, 
could  bring  ejectment,  and  thus  contest  the  validity  of  the 
mortgage ;  and  I  may  suggest,  that  such  it  seems  to  me,  would 
have  been  the  preferable  course.  But  the  remedy  by  action  in 
the  nature  of  a  creditor's  suit,  still  exists  as  I  suppose,  and  as 
seems  to  be  generally  understood. 

Assuming  that  the  receiver  Porter,  could  have  brought  the 
action  to  set  aside  as  fraudulent  the  mortgage,  it  would  not 
follow  that  the  plaintiffs  may  not  maintain  the  action  for  the 
same  purpose,  on  their  own  account  and  for  their  exclusive 
benefit,  to  the  extent  of  the  judgments  that  were  liens,  when 
the  receiver  was  appointed.  The  plaintiffs  have  made  the  re- 
ceiver a  party  defendant,  and  this,  I  think,  was  proper.  He  has, 
in  his  character  of  receiver  and  trustee,  an  interest.  The  title 
to  the  land  is  in  him  subject  to  the  liens  of  the  judgment,  and 
whatever  of  the  avails  of  a  sale  of  the  land  shall  remain  after 
satisfying  the  judgments  that  were  liens,  will  go  to  him  as  such 
receiver.  It  seems  to  me  that  he  is  a  proper  party  defendant, 
without  reference  to  the  allegations  in  the  complaint  that  lie 
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had  neglected  to  institute  or  prosecute  any  proceedings  for  the 
removal  or  discharge  of  the  mortgage,  or  to  secure  the  appli- 
cation of  the  debtor's  property  to  the  payment  of  the  plaintiffs' 
demands.  The  plaintiffs,  however,  do  complain  of  the  neglect 
of  the  receiver ;  and  it  seems  to  me  that  they  have  a  right  to 
take  tins  position,  and  to  maintain  this  action  upon  the  ground 
that  the  receiver  will  not  act  in  the  premises.  Whatever  view 
we  take  of  the  case,  I  think  the  plaintiffs  are  properly  in  court, 
and  that  all  the  defendants  were  properly  made  parties  to  the 
action.  I  do  not  think  it  material  to  inquire  whether  the 
plaintiffs,  if  they  establish  their  case  as  made  in  the  complaint, 
will  be  entitled  to  a  judgment  in  the  form  demanded.  There 
is  no  improper  union  of  different  causes  of  action.  There  is 
but  one  cause  of  action.  There  were  three  judgments  owned 
by  the  plaintiffs.  One  of  them  docketed  after  the  receiver  was 
appointed,  would  not  alone,  according  to  the  decision  of  Judge 
GARDINER  in  Rich  agt.  Afanley,  have  authorized  the  plaintiffs 
to  sue,  but  the  other  judgments  give  them  the  right  to  come 
into  court  notwithstanding  the  appointment  of  the  receiver. 
The  order  or  judgment  appealed  from,  should  be  affirmed. 


COUET  OF  APPEALS 

LEMUEL   ARNOLD,  JR.,  Respondent  agt.   JAMES   H.  REES, 

Appellant. 

The  legislature  has  authority  to  confer  jurisdiction  on  the  county  courts  in  suits  for 
the  foreclosure  of  mortgages  upon  lands  in  the  county,  and  the  sale  of  mort- 
gaged premises  therein.  And  the  exercise  of  such  jurisdiction  by  the  county 
courts  is  constitutional  and  valid.  (This  decision  reverses  that  of  the  general  term 
of  the  supreme  court  in  the  second  district,  in  this  case,  and  overrules  the  decision 
of  the  same  general  t&rm  in  the  case  of  Hall  agt.  Nelson,  (23  Barb.  88 ;  S.  C.  spe- 
cial term,  14  Bow.  32.) 

ON  the  4th  day  of  April,  1856,  Rees  rented  of  "W.  E.  Ar- 
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nold  four  rooms  in  No.  28  Sackett  street,  Brooklyn,  at  an  an- 
nual rent  of  $125,  payable  monthly  in  advance.  TV".  E. 
Arnold  assigned  and  set  over  to  said  Lemuel  Arnold,  junior, 
the  agreement  of  said  Rees  for  hiring  said  premises. 

This  action  is  commenced  for  six  months'  rent  against  said 
Rees. 

The  answer  sets  up  that  the  premises  No.  28  Sackett  street, 
•were  subject  to  a  mortgage  to  Cornelius  D.  Blake,  dated  July 
1st,  1853,  and  which  was  under  foreclosure  in  the  county  court 
of  Kings  county,  at  the  time  Rees  made  said  agreement  of  hir- 
ing, the  pendency  of  action  in  which  was  filed  at  the  date  of 
said  hiring,  and  judgment  of  foreclosure  and  sale  was  entered 
on  the  3d  of  March,  1856,  before  the  county  judge,  and  the 
premises  were  sold  pursuant  to  said  judgment  on  the  20th  day 
of  May,  1856,  and  deeded  to  Anson  Blake  on  the  23d  day  of 
May,  1856,  and  that  Rees  thereupon  attorned  to  and  acknowl- 
edged said  Blake  as  the  owner  of  said  property,  and  entitled 
to  the  rent,  and  paid  him  accordingly,  and  denies  that  he  owes 
the  plaintiff  rent  for  said  premises.  The  plaintiff  demurred  to 
the  answer,  alleging  that  the  county  court  of  Kings  county  had 
no  jurisdiction  of  the  subject  of  the  action,  and  that  the  judg- 
ment of  foreclosure  and  sale  of  the  mortgaged  premises,  and  all 
subsequent  proceedings,  were  null  and  void,  and  that  the  attorn- 
ment  of  Rees  to  Anson  Blake,  was  void  and  of  no  effect. 

In  October,  1856,  the  general  term  of  the  supreme  court, 
second  district,  decided  by  a  majority  judgment,  that  so  much 
of  the  Code  of  Procedure  which  confers  upon  county  courts 
jurisdiction  of  suits  for  the  foreclosure  of  mortgages,  was  un- 
constitutional and  void.  (23  Barb.  88.) 

The  demurrer  came  on  for  argument  before  Justice  BROWN, 
on  the  9th  day  of  February,  1858,  who  gave  judgment  in  favor 
of  the  plaintiff  on  the  demurrer,  with  costs,  in  accordance  with 
said  decision. 

The  general  term  affirmed  said  judgment  with  costs. 

Judgment  was  therefore  entered  for  damages  and  costs,  and 
Rees  appeals  therefrom  to  this  court. 
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ANDREW  THOMPSON,  for  appellant. 

First.  The  14th  section  of  article  6  of  the  constitution,  es- 
tablished a  county  court  with  such  jurisdiction  in  special  cases 
as  the  legislature  might  prescribe,  but  having  no  original  jur- 
isdiction except  in  such  special  cases ;  and  that  the  legislature 
might  confer  equity  jurisdiction  in  special  cases  upon  the 
county  judge. 

The  legislature  by  the  30th  section  of  the  judiciary  act,  page 
328  of  Laws  of  1847,  Vol.  I,  conferred  upon  the  county  court 
a  limited  common  law  jurisdiction. 

By  the  31st  section  of  the  same  act,  they  conferred  upon  the 
county  courts  equity  jurisdiction  in  six  cases,  and  which  are 
part  of  the  special  cases  in  equity  particularly  mentioned  in 
Barbour's  Chancery  Practice,  and  composing  his  5th  book,  Vol. 
I,  page  5  of  the  Preface,  Vol.  II,  pages  147  to  319. 

In  5th  Barbour,  169,  Judges  CADY  and  WILLARD,  passed 
upon  the  30th  section  of  the  judiciary  act,  and  decided  that  the 
legislature  had  power  to  prescribe  in  what  special  cases  the 
county  court  should  have  common  law  jurisdiction,  and  held 
that  the  30th  section  of  the  judiciary  act  was  constitutional. 

In  2d  Kernan,  593,  this  court  decided  that  said  30th  section 
conferring  jurisdiction  on  the  county  court  in  actions  of  as- 
sault and  battery,  was  unconstitutional.  Two  opinions  were 
given. 

Judge  GARDINER  considered  that  the  legislature  could  con- 
fer original  civil  jurisdiction  upon  the  county  courts  in  special 
cases  existing  at  the  ratification  of  the  constitution,  or  which 
might  thereafter  arise,  and  that  the  8th  chapter,  3d  part  of  the 
Revised  Statutes,  contained  many  of  the  designated  special 
cases,  which  existed  at  the  ratification  of  the  constitution ;  but 
he  does  not  refer  to  the  31st  section  of  the  judiciary  act  in  any 
respect 

Judge  HAND  gave  an  opinion  also,  upon  the  30th  section ; 
but  he  expressly  makes  an  exception  as  to  equity  special  cases, 
(Id.  page  601,)  and  refers  to  TidcPs  Practice  for  the  meaning  of 
a  special  case  at  law. 

If  the  judge  had  fortunately  taken  up  Barbour's  Chancery 
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Practice,  he  might  have  declared  the  31st  section  constitu- 
tional. 

Since  the  judiciary  act  we  have  the  Code,  destroying  all 
common  law  and  equity  actions,  and  making  every  case  a  spe- 
cial one ;  so  that  2c?  Kernan  is  not  really  a  controlling  decision 
in  an  action  arising  under  the  Code,  and  within  the  meaning 
of  Judge  GARDINER,  a  new  family  of  special  cases  have  arisen. 
(Article  1,  sec.  17,  and  article  6,  sec.  24  of  Constitution ;  See  the 
repealing  section  of  tiie  Code,  468  and  469  ;  15  New-  York  He- 
ports,  451.) 

The  30th  section  of  the  Code,  subdivision  3,  authorizes  the 
county  courts  to  foreclose  or  satisfy  a  mortgage,  and  sell  the 
mortgaged  premises. 

Second.  The  power  thus  conferred  is  constitutional.  (See 
20  Wend.  381-384 ;  approved  3d  Kernan,  412 ;  1st  Smith,  532.) 

The  only  decision  controverting  the  constitutionality  is  23c? 
Barbour,  88,  from  which  we  virtually  appeal. 

The  decision  is  erroneous ;  because — 

1st.  It  is  based  upon  2c?  Kernan,  593,  extending  it  beyond 
the  case  and  to  equity  cases,  which  were  parti cularly«excluded 
from  the  decision. 

2d.  It  does  not  note  the  manifest  difference  between  com- 
mon law  actions,  jurisdiction  of  which  was  conferred  by  the 
30th  section  of  the  judiciary  act,  on  the  county  courts,  and  the 
total  change  of  law  and  practice  effected  by  the  Code. 

The  correctness  of  this  decision  is  denied  by  the  judges  of 
the  first  district,  Benson  agt.  Cromwell.  See  Judge  MITCHELL'S 
opinion,  given  December,  1857. 

Doublcday  agt.  Heath,  has  lately  been  decided  in  this  court, 
which  decides  that  the  county  court  has  jurisdiction  for  the 
partition  of  real  estate,  and  decides  that  it  is  so,  because  such 
proceedings  were  special  in  their  character,  and  that  there  was 
no  common  law  remedy  for  partition. 

Therefore,  we  are  brought  to  the  conclusion  that  the  court 
below  erred,  in  deciding  that  the  county  court  of  Kings 
county  had  no  jurisdiction  under  the  30th  section  of  the  Code ; 
because — 
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1st.  At  the  adoption  of  the  constitution,  the  foreclosure  of  a 
mortgage  and  sale  of  the  mortgaged  premises  was  a  special 
case  in  equity. 

2d.  The  repeal  of  the  old  statutes  and  practice  by  the  adop- 
tion of  the  Code,  made  it  such  a  special  case  as  the  legislature 
could  direct  to  be  tried  by  county  courts. 

3d.  That  the  foreclosure  of  a  mortgage  and  sale  of  the  mort- 
gaged premises  is  special  in  its  character.  The  first  two  have 
been  sufficiently  considered.  The  next  will  embrace  the  third 
point. 

Third.  The  county  court  had  jurisdiction  to  foreclose  mort- 
gages and  direct  a  sale  of  the  mortgaged  premises  by  force  of 
the  decision  of  this  court  in  Doubledarj  agt.  Heath  /  because — 

1st.  By  the  constitution  of  this  state  of  1777,  the  office  of 
chancellor  is  recognized  as  existing,  but  by  35th  section,  only 
such  parts  of  the  common  law  of  England,  and  of  the  statute 
law  of  England  and  Great  Britain,  and  of  the  acts  of  the  leg- 
islature of  the  colony  of  New- York,  as  together  did  form  the 
law  of  said  colony  on  the  19th  day  of  April,  1775,  were  de- 
clared to^be  and  to  continue  the  law  of  this  state. 

2d.  There  was  no  statute  law  of  England  and  Great  Britain, 
respecting  the  foreclosure  and  sale  of  mortgaged  premises,  on 
the  19th  of  April,  1775. 

The  common  law  held  the  estate  of  the  mortgagee  absolute 
after  condition  broken,  and  would  not  allow  redemption.  (1 
Powell  on  Mortgages,  107-8,  edition  of  1828.) 

Equity  interfered  and  established  the  right  to  redeem,  and 
as  a  consequent,  the  right  of  the  mortgagor  to  foreclose  that 
equity  of  redemption.  (1  Powell  on  Mortgages,  108  ;  1  Id. 
336.) 

And  the  English  mortgages  contained  no  power  of  sale,  and 
the  court  of  chancery  in  England  only  allowed  a  sale  in  six 
cases,  (unless  by  the  consent  of  the  mortgagor,)  and  then  a 
petition  was  filed.  (See  3  Powell  on  Mortgages,  1016 ;  3  id. 
1121 ;  Equity  Draftsman,  166-454.) 

A  power  of  sale  has  been  recently  introduced  in  English 
mortgages.  (See  3  Powell  on  Mortgages,  1123.) 
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And  as  late  as  1825,  the  lord  chancellor  would  not  sanction 
or  give  effect  to  the  power  of  sale  in  the  mortgage.  (See  1 
Powell  on  Mortgages,  9th  page,  note  1,  and  4  Kents  Com.  181 ; 
1  Ves.  &  Beam.  223.) 

3d.  The  supreme  court  was  acknowledged  and  organized  by 
the  colonial  legislature  ;  the  bill  as  passed,  gave  equity  juris- 
diction to  the  supreme-  court.  The  governor  would  not  con- 
sent to  it,  but  by  ordinance  of  1701,  established  a  court  of 
chancery  vested  in  himself  and  his  council. 

The  assembly  repeatedly  pronounced  the  court  illegally  con- 
stituted, and  very  little  business  was  done  in  it  previous  to  the 
revolution  or  1775.  (1  Smith's  History  of  New  -York,  p.  116, 
(Ed.  c/1830,)  370,  158,  175  and  176,  192,  220,  279  and  280, 
282  and  283,  379  to  382  ;  1  Rev.  Laws,  494 ;  court  of  chancery, 
established,  1  Rev.  Laws,  486 ;  see  §§  11,  12,  21,  24.) 

The  case  of  Bergen  agt., Bennett,  (1st  Caines1  Cases  in  Error, 
p.  1,)  shows  that  previous  to  the  year  1775,  it  had  become  cus- 
tomary to  introduce  into  mortgages  clauses  authorizing  a  sale 
by  mortgagees,  and  a  statute  was  passed  in  1 775,  confirming 
sales  made  thereunder,  and  by  this  case  such  a  sale  was  sanc- 
tioned, and  this  was  a  case  of  foreclosure  by  advertisement. 

The  earliest  act  of  the  legislature  by  which  a  foreclosure 
and  sale  by  the  chancellor  was  recognized,  was  April  1, 1801. 

The  legislature  have  added  to,  modified  and  altered,  pro- 
ceedings respecting  mortgages,  so  that  at  the  time  the  last  con- 
stitution was  framed,  the  court  of  chancery  had  power  to  fore- 
close mortgages  and  sell  mortgaged  premises,  compel  a  deliv- 
ery of  possession  of  premises  to  the  purchaser,  decree  payment 
of  the  balance  of  the  mortgage  debt,  and  to  issue  execution 
therefor ;  thus  embracing  in  one  action  a  foreclosure — a  re- 
demption— a  sale — an  ejectment  and  a  collection  of  the  amount 
due  instead  of  a  suit  on  the  bond,  being  summary  in  all  its 
proceedings,  and  a  creature  of  the  statute,  almost  if  not  quite 
entirely.  (2  Rev.  Stat.  191,  173.) 

Chancellor  KEJ^T  states,  that  in  New-Jersey,  there  is  less 
innovation  upon  the  common  and  statute  law  of  the  land,  as 
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existed  at  the  period  of  the  revolution,  than  in  any  other  state. 
(4  Kent  Com.  164  note.} 

Until  a  recent  period,  the  governor  was  still  chancellor,  and 
in  that  state  there  was  no  act  passed  for  the  sale  of  mortgaged 
premises  until  1831.  And  in  that  state  still  an  ejectment  is 
required  to  get  possession,  and  a  suit  on  the  bond  to  recover 
the  deficiency. 

Fourth.  Possibly  a  strict  foreclosure  or  a  strict  redemption 
might  be  copied  after  the  chancery  of  England,  but  with  def- 
erence, there  is  far  less  reason  to  consider  the  foreclosure  and 
sale  in  existence  at  the  time  of  the  enactment  of  our  last  con- 
stitution, was  warranted  by  any  common  law  or  chancery  prin- 
ciple in  England,  than  that  partition  cases  were. 

It  is  probable  that  there  were  foreclosures  and  sales  of  mort- 
gaged premises  prior  to  1775  ;  but  they  did  not  arise  from  any 
colonial  statute,  but  from  the  principles  of  equity  depending 
upon  the  particular  circumstances  of  each  individual  case,  and 
the  power  of  sale  contained  in  the  mortgages.  (1  Blac. 
Com.  62.) 

While  on  the  other  hand,  there  was  a  colonial  law  estab- 
lished by  the  legislature,  regulating  the  partition  of  lands,  and 
which  was  in  existence  in  1775.  (See  Colonial  Acts  in  Appen- 
dix, 3d  Vol.  Rev.  Stat.  1st  ed.  \\th  to  21st  pages,  61st  page,  68ffi 
and  69th  pages,  and  continued  to  QOt/ipage  ;  Equity  Draftsman, 
60-649.) 

1st.  A  foreclosure  and  sale  at  the  present  time  is  regulated, 
altered  and  changed  from  a  strict  English  foreclosure  as  much 
as  a  partition  of  the  present  day,  was  from  an  English  parti- 
tion, and  is  as  fully  special  in  its  character  as  a  partition  case. 

The  allegations  of  the  parties,  if  made  at  all,  under  the  no- 
tice of  "  no  claim  against  the  defendants,"  are  unlike  those  in 
ordinary  actions.  Everything  is  summary  with  the  view  to 
save  expense  and  delay. 

It  certainly  may  be  characterized  as.  a  special  statutory  pro- 
ceeding, taking  the  place  of  three  or  four  actions,  and  bring- 
ing all  parties  before  the  court,  who  have  or  pretend  to  have, 
any  claim  whatever  to  the  premises. 
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2d.  Although  the  late  case  of  DouUeday  agt.  Heath,  and  the 
case  in  2  Kern.  593,  were  decided  as  common  law  cases,  yet 
they  are  not  opposed  to  mortgage  foreclosures  and  sales  being 
special  cases,  and  Justice  HAND  admits  that  there  might  be 
special  cases  in  equity,  of  which  county  courts  could  have  jur- 
isdiction. Also,  all  of  the  decision  of  DouUeday  agt.  Heath, 
applies  to  an  equity  special  proceeding  for  partitions,  as  all  dis- 
tinction in  form  is  abolished  by  the  Code,  and  the  court  of 
chancery  by  the  Revised  Statutes  had  the  same  power  upon 
petition  or  bill  to  decree  a  partition  or  sale,  as  the  law  courts 
had  upon  petition. 

Fifth.  If  this  court  should  conclude  that  the  county  court 
did  not  Lave  jurisdiction,  still  the  court  below  erred  in  sus- 
taining the  demurrer.  Because — 

1st.  Blake  had  a  regular  deed  which  constituted  him  a  de 
facto  owner,  and  Eees  should  not  be  required  to  form  correct 
conclusions  upon  constitutional  questions  at  his  peril,  and  be 
wiser  than  the  legislature,  the  bar,  and  a  iarge  part  of  the 
bench. 

2d.  The  plaintiff  could,  by  action  for  the  recovery  of  real 
property,  and  damage  for  detention,  have  recovered  his  full 
rent. 

SEABURY  KISSAM,  for  respondent. 

First.  Article  VI,  section  3  of  the  Constitution  is  as  follows : 
"  There  shall  be  a  supreme  court  having  general  jurisdiction 
in  law  and  equity." 

Second.  The  section  and  article  of  the  constitution  in  ques- 
tion, conferred  jurisdiction  upon  county  courts,  "  in  cases  aris- 
ing in  justices'  courts,  and  in  special  cases,  as  the  legislature 
may  prescribe,  but  shall  have  no  original  civil  jurisdiction 
except  in  such  special  cases." 

The  inference  is  clear,  that  .this  clause  was  so  adopted  in 
view  of  the  existence  at  that  time  of  more  than  one  class  of 
cases,  viz  :  cases  and  special  cases  or  actions,  and  special  pro- 
ceedings. 

Third.  The  recital  to  the  enacting  clause  of  the  Code,  is  as 
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follows:  "Whereas,  &c.,  the  present  forms  of  actions  and  plead- 
ings in  cases  at  common  law  should  be  abolished  and  the  dis- 
tinction between  legal  and  equitable  remedies  should  no  longer 
continue,  therefore,  be  it  enacted,  &c." 

Section  1  of  the  Code  divides  remedies  in  courts  of  justice 
into, 

1.  Actions. 

2.  Special  proceedings. 

Section  2.  An  action  is  described  as  an  ordinary  proceeding 
in  a  court  of  justice,  ly  which  a  party  prosecutes  another  party  for 
the  enforcement  or  protection  of  a  right,  &c. 

Section  3.  Every  other  remedy  is  a  special  proceeding. 

Fourth.  The  legislature  has  thus,  at  the  very  outset  in  the 
2d  section  of  the  Code,  prescribed  an  ordinary  proceeding  in  a 
court  of  justice  as  an  action.  It  follows  as  a  matter  of  course, 
that  a  foreclosure  of  mortgage  by  an  action  is  not  a  remedy  by 
a  special  proceeding  or  a  special  case,  but  by  the  power  con- 
ferred upon  the  legislature  to  prescribe,  &c.,  the  act  establish- 
ing the  Code  decided  and  prescribed  the  question  the  very 
reverse  of  a  special  case. 

The  answer  at  folio  8  of  the  judgment  roll  admits, 

1st.  That  an  action  was  commenced  for  the  foreclosure  of  a 
mortgage. 

2d.  That  there  were  a  party  plaintiff  and  parties  defendant. 

3d.  That  a  declaration  or  complaint  and  plea  or  answer  was 
put  in. 

4th.  That  notice  of  pendency  of  action  had  been  duly  filed. 

5th.  That  judgment  had  been  duly  entered,  not  an  order  or 
special  decree  as  in  a  special  case. 

Now  this  with  all  the  form  and  proceeding  of  a  common  law 
action,  cannot  be  a  special  proceeding  or  special  case. 

Fifth.  From  the  pleadings,  as  appears  by  the  judgment  roll, 
the  proceedings  to  foreclose  said  mortgage  was  by  an  ordinary 
proceeding  or  action,  and  not  by  any  special  proceeding  or  in 
a  special  manner,  therefore,  the  respondent  herein  is  entitled 
to  judgment. 

Sixth.  By  the  constitution  of  1777  and  of  1821,  the  office  of 
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chancellor  and  the  court  of  chancery  is  recognized  as  existing, 
and  so  also  all  such  parts  of  the  common  law  and  acts  of  the 
legislature  and  laws  of  this  state  as  was  then,  (1777  and  1821,) 
in  force  was  continued  as  the  law  of  the  state.  (See  constitu- 
tion c/1821,  article  7,  §  13.) 

There  were  no  statutes  of  this  state  at  the  adoption  of  the 
constitutions  making  the  foreclosure  of  mortgages  in  chancery 
a  special  case  in  equity. 

Nor  any  statutes  before  or  since  conferring  in  express  terms 
jurisdiction  of  chancery  in  foreclosure  of  mortgages. 

The  statute  of  March  7th,  1785,  (Laws  of  New  •  York,  Vol.  /, 
p.  157,  chap.  27,)  recognizes  a  suit  in  chancery  to  foreclose 
mortgages,  and  as  follows : 

"  That  if  any  suit  hereafter  to  be  commenced  by  a  mortgagee 
in  a  court  of  equity  against  any  mortgagor,"  &c.  (See  the  He- 
vised  Statutes  c/1813,  Vol.  77,  p.  490,  §§  11  and  21.) 

Since  then,  a  very  few  provisions  have  been  made  by  statute 
as  to  foreclosures,  writ  of  possession  and  execution  for  defi- 
ciencies. 

Seventh.  The  equity  principle  and  practice  in  foreclosures 
have  become  general  equity  or  chancery  principles,  and  are  not 
special  cases  in  equity.  The  court  of  chancery  was  required  to 
have  a  seal,  and  all  writs  and  processes  were  required  to  issue 
under  the  said  seal. 

Special  cases  are  not  thus  commenced  by  an  original  writ 
out  of  a  court  of  equity.  Foreclosure  of  mortgages  by  bill  or 
action  in  chancery  commenced  by  original  writ  and  bill  at  the 
adoption  of  the  constitutions  of  1821  and  1846,  formed  an  or- 
dinary class  of  cases  in  equity,  and  these  equitable  actions  were 
as  frequent  in  recurrence  and  as  uniform  in  proceeding  as  an 
action  or  suit  of  assumpsit,  trespass  or  assault  and  battery. 

Eighth.  The  legislature  lias  not  proceeded  to  prescribe  a 
foreclosure  of  mortgage  by  an  action  to  be  a  special  case  in 
equity,  and  unless  it  was  made  so  before  the  adoption  of  the 
present  constitution,  or  made  so  afterwards,  it  is  not  and  can- 
not be  adjudicated  to  be  so,  but  directly  otherwise. 

Nintii.  The  decision  of  the  supreme  court  in  23  Barb.  p.  88, 
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and  the  reasons  there  given,  show  conclusively  that  foreclo- 
sures are  not  the  special  cases  to  which  the  county  court  by 
said  section  and  article  are  limited. 

Tenth,  As  to  partition  cases,  these  are  not  similar.  The  leg- 
islature instituted  in  1813,  summary  proceedings  by  petition  in 
the  matter  of  partition  of  lands,  and  the  same  has  since  been 
amended  and  revised,  and  has  taken  the  form  of  and  been  car- 
ried out  in  a  special  statutory  manner,  and  therefore,  a  special 
proceeding.  It  is  commenced  by  petition,  and  not  by  original 
writ  or  suit,  as  foreclosure  of  mortgages  were.  The  Code  re- 
served and  adopted  these  forms  and  manner  of  petition.  (See 
Code,  §  448.) 

Eleventfi.  The  decision  in  the  case  of  Doubleday  agt.  Heath, 
does  not  bear  against  the  decision  of  the  supreme  court  in  the 
case  of  23  Barl.  88,  but  on  the  contrary  the  reasoning  therein 
goes  strongly  to  support  that  decision. 

%CoMSTOCK,  Judge.  The  constitution  (article  6,  §  14)  pro- 
vides that "  the  county  court  shall  have  such  jurisdiction  in  cases 
arising  in  justices'  courts,  and  in  special  cases,  as  the  legis- 
lature may  prescribe,  but  shall  have  no  original  civil  jurisdic- 
tion except  in  such  special  cases."  Another  clause  in  the  same 
section,  declares  that  "the  legislature  may  confer  equity  jur- 
isdiction in  special  cases  upon  the  county  judge."  Acting 
upon  these  provisions,  the  legislature  has  attempted  to  confer 
upon  the  county  courts  of  this  state  original  civil  jurisdiction 
in  various  specified  or  enumerated  cases,  embracing  in  the 
number  the  foreclosure  of  a  mortgage,  the  sale  of  mortgaged 
premises  situated  within  the  count}',  and  the  collection  of  any 
deficiency  remaining  unpaid  after  the  sale.  (Code  of  1852,  §  30.) 
The  question  now  is  upon  the  validity  of  this  exercise  of  leg- 
islative power,  and  our  duty  is  to  determine  in  its  favor,  un- 
less we  are  plainly  required  by  the  language  of  the  constitution 
to  do  otherwise.  It  is  believed  that  the  jurisdiction  thus  con- 
ferred upon  the  county  courts,  has  been  exercised  in  numerous 
cases.  If  we  determine  against  it,  many  titles  will  doubtless 
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be  overthrown,  and  great  mischiefs  will  be  likely  to  follow 
from  such  decision. 

In  the  mode  of  interpreting  the  constitution  adopted  by  those 
who  deny  the  power  which  the  legislature  has  thus  attempted 
to  exercise,  the  words  "  special  cases,"  refer  to  an  inherent, 
unchangeable  distinction  between  the  cases  thus  designated 
and  all  others.  A  distinction  supposed  to  exist  somewhere  in 
the  very  nature  of  legal  controversies,  which  being  recognized 
by  the  fundamental  law  is  altogether  beyond  the  reach  of  the 
legislative  power.  It  manifestly  devolves  upon,  those  who 
place  this  reading  upon  the  constitution  to  explain  and  define 
in  some  intelligible  manner,  what  are  and  what  are  not  special 
cases  in  this  essential  nature,  and  according  to  the  distinction 
•  referred  to.  If  this  cannot  be  done,  then  we  are  bound  to  in- 
quire whether  the  words  of  the  constitution  do  not  admit  of 
some  other  interpretation,  which  will  uphold  the  jurisdiction 
in  question  ? 

In  the  case  of  Kundolj  agt.  Tlialheimer,  (2  Kern.  593,)  this 
court  decided  that  the  legislature  could  not  confer  upon  the 
county  courts  jurisdiction  in  the  action  for  assault  and  battery. 
In  the  opinion  of  Chief  Judge  GARDINER,  delivered  in  that 
case,  the  "  special  cases  "  of  the  constitution  are  supposed  to 
refer  to  a  large  class  existing  when  the  constitution  was 
adopted,  many  of  which  he  observed,  would  be  found  in  chap- 
ter 8,  part  3  of  the  Revised  Statutes,  entitled  "  of  proceedings 
in  special  cases."  It  was  sufficient,  he  added,  that  such  a  class 
of  cases  was  distinctly  recognized  in  our  statutes,  and  that  there 
was,  therefore,  a  legal  subject  in  esse  to  which  the  language  of 
the  constitution  would  apply.  Resorting  thus  to  the  existing 
statutes  of  the  state  for  a  definition  of  special  cases,  and  assum- 
ing that  the  constitution  referred  to  those  cases  and  others  of 
the  same  kind  created  by  later  statutes,  he  arrived  at  the  con- 
clusion in  which  the  court  concurred,  that  jurisdiction  in  com- 
mon law  actions,  trespass,  &c.,  could  not  be  given  to  the  county 
court.  I  believe  no  other  attempt  has  ever  been  made  to  de- 
fine what  are  special  cases  under  the  interpretation  of  the  con- 
stitution which  we  are  now  considering. 
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We  have  now  since  the  change  in  the  pleadings  and  practice 
no  common  law  actions,  and  on  some  future  occasion,  if  the  ques- 
tion shall  again  arise,  it  may  be  deemed  advisable  to  inquire 
whether  the  constitution  necessarily  excludes  the  power  of  the 
legislature  to  confer  jurisdiction  on  these  courts  over  all  the 
causes  of  action  where  the  appropriate  remedy  was  by  a  com- 
mon law  suit  at  the  time  the  constitution  was  adopted.  In 
some  of  the  present  questions  it  will  be  useful  now  to  look  at 
the  so  called  special  cases  in  the  Revised  Statutes,  to  which  it 
is  supposed  the  constitution  had  a  particular  reference.  Chap- 
ter 8  is  entitled  "of  proceedings  in  special  cases,"  and  is  di- 
vided into  17  titles.  The  first  of  these  titles  relates  to  suits  by 
poor  persons,  the  second  to  proceedings  by  and  against  infants. 
The  third  embraces  suits  by  and  against  executors  and  admin- 
istrators. The  fourth  relates  to  suits  by  and  against  public 
bodies  and  persons  representing  them,  such  as  supervisors,  com- 
missioners of  loans,  of  common  schools  and  highways,  over- 
seers of  the  poor,  &c.  The  fifth  to  actions  for  penalties,  for- 
feitures, &c.  The  ninth  to  the  action  of  ejectment  for  non- 
payment of  rent.  The  twelfth  to  the  action  of  replevin  ;  and 
the  seventeenth  contains  a  variety  of  provisions,  concerning 
suits  and  civil  proceedings  in  general.  Other  titles  in  the  same 
chapter  relate  to  proceedings  peculiar  in  their  nature  and  form, 
such  as  forcible  entries  and  detainer,  admeasurement  of  dower, 
the  draining  of  swarnps,  &c.  In  this  enumeration  of  "  special 
cases,"  therefore,  we  find  no  distinction  between  common  law 
actions  and  suits  or  proceedings  of  a  different  character.  The 
poor  person  on  being  allowed  to  prosecute  in  forma  pauperis, 
would  bring  his  action  at  common  law,  or  he  might  file  his  bill 
in  equity.  His  suit,  so  far  from  being  a  special  case  in  any 
other  sense  than  that  of  being  specially  enumerated  or  made 
the  subject  of  some  particular  provision  of  law,  might  embrace 
any  subject  in  the  whole  range  of  legal  and  equitable  contro- 
versies. So  in  regard  to  suits  by  and  against  infants,  execu- 
tors and  administrators,  public  bodies  and  the  persons  repre- 
senting them.  These  special  cases  were  cases  at  common  law, 
as  much  so  as  the  action  of  assumpsit  on  a  note ;  but  there  was 
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some  provision  of  the  statute  in  relation  to  each  of  them  re- 
quired by  the  condition,  the  age  or  representative  character  of 
the  party.  Ejectment  and  replevin  were  certainly  common 
law  remedies  and  of  a  very  ancient  date,  yet  as  we  see,  they 
were  recognized  as  special  cases  at  the  adoption  of  the  consti- 
tution, because  upon  them  also,  some  special  provisions  of  law 
were  engrafted. 

It  would  seem  impossible,  therefore,  to  hold  that  the  consti- 
tution in  providing  for  jurisdiction  in  special  cases  to  be  pre- 
scribed by  the  legislature,  has  excluded  all  the  remedies  which 
were  prescribed  by  actions  at  common  law.  The  reasoning 
which  pervaded  (I  do  not  say  sustained)  the  decision  in  this 
court,  in  the  assault  and  battery  case  of  Kundolf  agt.  ThaUiei- 
mer,  as  we  have  seen,  does  not  justify  such  a  conclusion.  In- 
deed, if  such  an  interpretation  be  adopted,  then  we  must  hold 
that  the  constitution  limits  the  jurisdiction  to  proceedings  of  a 
summary  and  peculiar  character,  which  are  not  instituted  or 
conducted  in  any  respect  according  to  the  course  of  the  com- 
mon law.  If  this  had  been  the  intention  of  those  who  framed 
and  adopted  the  constitution,  I  think  more  appropriate  and 
precise  language  would  have  been  used.  If  the  design  had 
been  to  exclude  all  subjects  of  controversy  which  admitted  of 
the  usual  and  customary  remedies,  and  to  include  those  only 
where  the  remedy  was  peculiar  and  summary,  no  one  could 
have  been  at  a  loss  for  words  in  which  to  express  that  design. 
There  is  and  always  has  been  a  known  distinction  between 
"  cases  "  at  law  or  in  equity,  and  "proceedings "  of  a  special 
character,  which  do  not  take  the  form  of  an  action,  but  are  con- 
stituted and  carried  on  in  some  peculiar  and  anomalous  mode* 
It  must  be  conceded,  I  think,  that  the  language  of  the  consti- 
tution was  not  well  chosen,  if  it  was  intended  to  mark  as  the 
subjects  of  jurisdiction  these  proceedings  only.  We  certainly 
ought  to  look  for  far  greater  clearness  and  precision  in  expres- 
sion, before  we  overreach  the  legislative  interpretation,  an  in- 
terpretation which  it  ought  to  be  observed,  was  adopted  at  the 
very  first  session  after  the  constitution  had  been  accepted  by 
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the  people,  and  which  has  been  continued  ever  since  that  time. 
(Laws  c/1847,  page  328  ;  Codes  0/1848,  1849,  1851,  1852.) 

It  is  quite  certain,  then,  according  to  all  the  definitions  ever 
attempted  of  the  terms  used  in  the  constitution,  that  the  county 
courts  can  take  jurisdiction  of  some  of  the  cases  or  causes  of 
action  which  were  cognizable  at  common  law.  If,  therefore, 
all  such  cases  are  not  excluded,  is  any  one  of  them,  provided 
the  legislature  sees  fit  by  a  special  enactment  to  define  the  case 
and  confer  the  jurisdiction?  This  inquiry  I  shall  not  now 
pursue,  because  the  decision  of  this  court  in  the  case  mentioned 
stands  directly  in  the  way  of  such  a  discussion. 

In  a  more  precise  view  of  the  present  question,  the  inquiry 
is,  whether  any  cause  of  controversy  or  suit  iu  respect  to  which, 
at  the  adoption  of  the  constitution,  there  was  a  remedy  by  bill 
in  equity,  can  now  be  brought  within  the  jurisdiction  of  the 
county  courts.  Here  we  shall  find  still  greater  difficulties  in 
the  way  of  an  interpretation  which  restricts  the  power  of  the 
legislature.  Those  who  are  able  to  suggest,  if  they  cannot  de- 
fine, the  distinction  between  general  and  specific  cases  at  law, 
as  depending  on  the  inherent  quality  of  the  cases  themselves, 
must  fail  when  they  attempt  to  do  so  in  respect  to  cases  in 
equity.  No  such  distinction  ever  existed,  nor  does  it  now  ex- 
ist. On  the  contrary,  in  the  sense  of  the  term  special,  now  con- 
sidered, it  qualifies  the  entire  jurisdiction  of  courts  of  equity. 
The  system  of  equity  jurisdiction  has  arisen  out  of  the  special 
and  particular  exigencies  of  society.  It  was  devised,  it  has 
increased  and  been  matured  through  many  ages,  mainly  to  re- 
lieve and  mitigate  the  rigor  of  the  common  law,  which  through 
the  universality  of  its  principles  and  the  unyielding  nature  of 
its  forms,  failed  to  do  justice  in  special  cases  and  emergencies. 
The  very  judgments  of  courts  of  law,  pronounced  upon  certain 
fixed  rules  of  universal  application,  by  which  those  courts  were 
bound,  were  relieved  against  in  equity,  under  the  peculiar  and 
extraordinary  circumstances  of  the  particular  case.  The  con- 
ditions of  fact  under  which  such  relief  would  be  given,  are  of 
great  variety  and  no  attempt  to  reduce  them  to  uniformity  in 
principle  or  in  statement,  could  be  successfully  made.  Who 
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•would  hesitate  to  pronounce  such  a  case  special  when  speaking 
of  its  nature  and  quality  ?  Illustrations  of  cases  in  equity, 
special  in  their  sense  according  to  the  most  accurate  and  pre- 
cise use  of  language,  might  be  given  almost  without  number. 
A  very  obvious  one  may  be  found  in  the  bill  for  specific  per- 
formance of  a  contract,  for  the  sale  and  purchase  of  lands  where 
the  vendee  has  failed  to  perform  on  his  part  within  the  time  re- 
quired by  his  agreement.  Equity  will  still  preserve  his  rights 
and  decree  performance  in  his  favor,  if  he  can  allege  special 
and  peculiar  facts  which  ought  to  relieve  him  from  the  forfei- 
ture— such  as  continued  occupation,  valuable  improvements, 
payments  of  mone}r,  acquiescence  on  the  part  of  the  vendor, 
&c.  In  legal  as  well  as  popular  phrase,  such  a  case  is  special, 
and  in  its  nature  it  is  eminently  of  that  character.  What  au- 
thority have  we  then  for  saying  that  the  convention  which 
passed,  and  the  people  who  adopted  the  constitution,  in  confer- 
ring jurisdiction  on  the  county  courts,  intended  to  exclude  a 
case  exactly  described  in  the  very  words  of  the  grant  ? 

If  we  adopt  the  conclusion  that  all  causes  which  were  cogni- 
zable by  bill  in  equity,  are  excluded  by  the  terms  of  the  con- 
stitution, then  there  was  no  subject  to  which  these  terms  could 
be  applied  except  the  peculiar  cases  where  the  proceeding  was 
not  by  bill,  but  a  more  summary  remedy  was  provided.  These, 
it  will  be  found,  were  very  few  in  number,  so  few  indeed,  that 
they  could  have  been  easily  enumerated,  if  it  was  intended  to 
confine  the  jurisdiction  to  cases  of  this  description.  Some  of 
these,  however,  it  is  well  to  observe,  were  quite  as  difficult  and 
complicated  as  any  other  in  the  whole  range  of  equity  jurisdic- 
tion. This  will  be  quite  evident  when  we  consider  that  the 
summary  jurisdiction  of  the  court  of  chancery  exercised  upon 
petition  merely,  embraced  corporations,  their  dissolution  in  cer- 
tain cases,  the  sequestration  and  distribution  of  their  effects, 
and  the  right  to  restrain  by  injunction  the  exercise  of  their 
powers.  In  proceedings  of  this  character,  rights  of  the  £ieutcsx 
importance  are  frequently  involved,  and  the  questions  are  oflcu 
peculiarly  complicated  and  difficult.  And  yet,  according  to 
the  construction  of  the  constitution  which  I  am  endeavoring  to 
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refute,  the  county  court  can  take  jurisdiction  of  such  proceed- 
ings, while  it  cannot  of  the  simplest  case  of  foreclosure.  No 
practice  can  be  found  of  foreclosing  a  mortgage  upon  petition 
instead  of  bill,  and,  therefore,  the  legislature  is  powerless  (so 
the  argument  runs)  to  confer  the  jurisdiction.  I  do  not  be- 
lieve this  to  be  a  reasonable  interpretation. 

What  then  are  the  special  cases  in  equity,  of  which  jurisdic- 
tion can  be  given  to  the  county  court  ?  To  answer  this  ques- 
tion, we  must  consider  not  only  the  fair  import  of  the  language 
used,  but  also  the  other  judicial  arrangements  of  the  constitu- 
tion, and  the  terms  employed  in  making  those  arrangements. 
In  the  judiciary  article,  provision  is  made  for  a  supreme  court, 
with  "  general  jurisdiction  in  law  and  equity,"  and  in  the  same 
article  we  find  the  clauses  concerning  the  county  court  andtho 
county  judge.  Now  the  words  "general,"  and  "  special,"  are 
manifestly  used  in  senses  precisely  opposite.  The  idea  repre- 
sented in  one  of  these  terms  is  the  very  one  designed  to  be  ex- 
cluded by  the  use  of  the  other.  If,  therefore,  the  special  jur- 
isdiction of  the  county  court  resides  in  the  nature  and  quality 
of  the  cases  in  which  it  is  to  be  exercised,  irrespective  of  leg- 
islative enumeration,  it  follows  that  the  general  jurisdiction  of 
the  supreme  court  resides  in  those  of  an  opposite  nature  and 
quality.  If  the  word  "  special  "  limits  the  power  of  the  leg- 
islature in  one  direction,  the  word  "  general "  limits  it  in 
another.  If  the  county  judge  cannot  receive  jurisdiction  in 
any  case  where  the  remedy  was  by  bill  in  equity  because  it 
is  not  a  special  case,  the  supreme  court  cannot  entertain  it  in 
a  summary  proceeding,  because  this  is  not  a  general  case.  In 
short,  neither  of  these  tribunals  can  take  any  share  in  the  jur- 
isdiction which  is  given  or  allowed  to  the  other.  We  are  thus 
brought  to  a  conclusion  which  we  know  to  be  false.  We  know 
that  the  powers  of  the  supreme  court  are  not  thus  limited,  and 
we  must,  therefore,  reject  the  interpretations  which  lead  to 
Such  a  conclusion. 

Why  then  is  the  jurisdiction  of  the  supreme  court  denom- 
inated "  general  ?"  Plainly  because  no  legislative  specifica- 
tion of  the  subjects  of  that  j  urisdiction  is  required.  That  of  the 
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county  court  is  "  special,"  in  a  sense  directly  the  opposite — triat 
is  to  say,  the  cases  in  which  that  court  may  review  its  jurisdic- 
tion, must  be- specified  and  defined  by  the  legislature,  and  hence 
they  are  called  special.  The  terms  special  and  general  being 
used  to  denote  opposite  qualities  of  the  two  jurisdictions. 
When  we  are  certain  that  we  have  the  true  meaning  of  one  of 
these,  we  cannot  be  mistaken  as  to  that  of  the  other.  If  we 
know  that  the  general  nature  of  the  jurisdiction  of  the  supreme 
court  has  no  reference  to  a  distinction  in  the  quality  and  char- 
acter of  controversies,  then  we  may  also  be  certain  that  the  spe- 
cial jurisdiction  of  the  county  court  rests  on  no  such  distinc- 
tions. It  is  special  because  it  must  be  specially  conferred  by 
legislative  act.  The  cases  in  which  it  may  be  exercised  must 
have  a  special  definition,  and  nothing  can  be  taken  without 
such  definition  or  contrary  to  it. 

The  question  before  us  was,  I  think,  in  its  substance  and 
nature  involved  in  the  recent  decision  of  this  court  in  Double- 
day  agt.  Heath,  (16  N.  Y.  JR.  80.)  That  was  a  suit  in  one  of  the 
county  courts  for  the  partition  of  lands.  It  was,  therefore,  a 
case  in  equity  according  to  the  distinctions  between  law  and 
equity,  existing  at  the  adoption  of  the  constitution.  It  is  true 
that  partition  could  be  had  by  petition  and  proceedings  of  a 
summary  character  in  the  common  law  courts.  (2  R.  S.  315.) 
But  the  remedy  by  bill  in  equity  was  as  ancient  as  the  time 
of  Queen  Elizabeth.  In  this  state,  it  was  modified  by  certain 
statutory  provisions,  but  still  the  remedy  existed  and  was  in 
frequent  use  down  to  the  constitution  of  1846,  and  after  that 
time  until  the  Code  of  Procedure  was  enacted.  Under  the 
Code,  the  action  for  partition  has  now  taken  its  place,  modi- 
fied as  the  suit  in  equity  was,  by  the  statutes  referred  to.  In 
holding,  as  this  court  did,  that  jurisdiction  could  be  given  to 
the  county  court  in  a  suit  for  the  partition  of  lands  within  the 
county,  it  was  necessarily  determined  that  some  matters  which 
were  formerly  remediable  by  bill  in  chancery,  could  be  brought 
by  act  of  the  legislature  within  that  jurisdiction.  That  point 
being  conceded,  where  does  the  power  stop  ?  Is  it  limited  by 
another  distinction  to  be  drawn  between  cases  in  equity,  where 
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the  remedy  by  bill  has  been  in  some  degree  modified  by  stat- 
utory regulations,  and  other  cases  in  which  there  has  been  no 
interference  by  legislation  ?  Are  the  cases  in  one  of  these 
clauses  special  and  the  other  not  within  the  meaning  of  the 
constitution  ?  This  cannot  be  the  distinction  which  the  con- 
vention or  the  people  had  in  view.  But  even  if  it  were,  we 
find  that  the  remedy  by  suit  in  equity  for  the  foreclosure  of  a 
mortgage,  had  been  modified  by  a  variety  of  statute  regula- 
tions, some  of  which  were  of  great  importance  in  the  adminis- 
tration of  that  remedy.  (2  R.  S.  191.)  I  see  no  solid  ground, 
therefore,  for  distinguishing  between  the  case  of  partition  al- 
ready decided  by  this  court,  and  the  one  now  before  us. 

For  the  reasons  suggested,  I  am  of  opinion  that  the  legisla- 
ture can  confer  jurisdiction  on  the  county  courts  in  suits  for 
the  foreclosure  of  mortgages  upon  lands  in  the  county,  and  the 
sale  of  mortgaged  premises. 

The  judgment  of  the  supreme  court  should,  therefore,  be 
reversed,  and  judgment  rendered  for  the  defendant  on  the  de- 
murrer, with  leave  to  go  to  trial  on  the  issue  of  fact. 

NOTE. — The  constitution  in  reference  to  the  origin  and  jurisdiction  of  county 
courts,  is  as  follows : 

1.  "  There  shall  be  elected  in  each  of  the  counties  of  this  state,  except  the  city 
and  county  of  New- York,  one  county  judge,  who  shall  hold  his  office  for  four 
years.     He  shall  hold  the  county  court,  and  perform  the  duties  of  the  office  of  sur- 
rogate.   The  county  court  shall  have  such  jurisdiction  in  cases  arising  ha  justices' 
courts  and  in  special  cases,  as  the  legislature  may  prescribe ;  but  shall  have  no 
original  civil  jurisdiction,  except  in  such  special  cases."     (Const,  of  1846,  article  6, 

§14.) 

2.  "  The  legislature  may  confer  equity  jurisdiction,  in  special  cases,  upon  the 
county  judge."    (Const.  0/1846,  article  6,  §  14.) 

3.  "  The  legislature  may,  on  application  of  the  board  of  supervisors,  provide  for 
the  election  of  local  officers,  not  to  exceed  two  in  any  county,  to  discharge  the 
duties  of  county  judge  and  of  surrogate,  in  cases  of  their  inability  or  of  a  vacan- 
cy, and  to  exercise  such  other  powers  in  special  cases  as  may  be  provided  by 
law."    (Const  of  1846,  article  6,  §  15.) 

It  would  seem  that  there  ought  not  to  be  any  radical  difference  of  opinion  hi 
reference  to  the  construction  of  these  simple  and  plain  provisions.  The  county 
court  shall  have  such  jurisdiction  as  the  legislature  may  prescribe,  confined  to 
special  cases,  and  cases  arising  in  justices'  courts,  but  shall  have  no  original  civil 
jurisdiction  except  in  such  special  cases.  This  seems  to  be  the  fair  construction 
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of  the  first  subdivision.  The  second  subdivision  is  very  plain  without  any  trans- 
position of  language.  The  legislature  may  confer  equity  jurisdiction,  (in  special 
cases.)  upon  the  county  judge,  (not  upon  the  county  court.)  The  third  subdivision 
shows  that  the  constitutional  convention  still  had  in  view  the  special  cases  to 
•which  they  intended  the  jurisdiction  of  the  county  judge,  surrogate  and  local  offi- 
cers should  be  confined ;  and  also  the  exercise  of  such  otfier  powers  as  might  be 
provided  by  law  in  reference  to  such  special  cases. 

The  legislature  was  to  prescribe  such  jurisdiction,  not  such  special  cases,  they 
were  already  prescribed ;  and  such  jurisdiction  as  the  legislature  thought  proper 
to  give  the  county  court  and  county  judge  in  these  special  cases  and  cases  arising 
in  justices'  courts,  seems  to  be  the  only  authority  conferred  upon  them  by  the 
constitution.  That  is,  such  jurisdiction  might  be  limited  and  special  in  some  of 
the  special  cases,  and  general  and  original  in  others,  and  appellate  as  to  the  jus 
tice's  court  cases;  but  in  no  event  could  original  civil  jurisdiction  be  conferred 
except  in  such  special  cases. 

As  to  what  special  cases  the  constitutional  convention  had  reference,  appears 
to  bo  very  well  stated  and  defined  in  the  able  opinions  of  Judges  GARDINER  and 
HAND,  in  the  case  of  Kundolf  agt.  T halheimer,  (2  Kern.  593.)  That  is,  all  those 
summary  proceedings  and  special  provisions  in  law  and  equity,  which  were  well 
known  and  distinguished  from  the  ordinary  common  law  actions,  and  suits  by  bill 
and  answer  in  equity,  and  which  are  now  under  the  Code  classed  as  special 
proceedings  as  distinguished  from  civil  actions,  would  seem  to  be  referred  to.  The 
moment  these  well  defined  landmarks  are  left,  a  sea  of  discussion  opens,  hi  which 
the  farther  it  is  traversed  the  denser  the  fog.— [KEPORTEB. 


SUPREME  COUBT. 

TIMOTHY  WARNER  agt.  ACTON  P.  FORD  and  NORMAN  FORD, 
implcaded  with  WESTEL  S.  FORD. 

Where  two  or  more  defendants'  liability  are  joint,  and  but  one  judgment  can  be 
entered,  the  defendants  are  equally  liable  for  the  whole  costs,  where  one  has  suf- 
fered a  default,  and  the  others  defended  the  action  unsuccessfully. 

Madison  Special  Term,  December,  1858. 

THIS  is  an  action  brought  upon  a  joint  note,  as  appears  from 
the  affidavits  before  me  on  this  motion. 

The  defendant  Norman  Ford  appeared  and  answered  the 
complaint,  and  the  defendant  Acton  P.  Ford  suffered  default. 
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The  plaintiff  demurred  to  the  answer  of  Norman,  and  had  judg- 
ment upon  the  demurrer,  and  entered  a  joint  judgment  against 
the  defendants,  with  the  costs  of  suit,  including  the  costs  of  the 
demurrer.  The  defendant  Acton  P.  Ford  now  moves  the 
court  to  have  the  costs  of  the  demurrer  stricken  out  of  the 
judgment  against  him. 

D.  J.  MITCHELL,  for  motion. 
L.  KINGSLEY,  contra. 

MASOIST,  Justice.  This  being  an  action  as  shown  by  the  affi- 
davits, where  there  is  only  a  joint  liability  of  the  defendants, 
the  plaintiff  could  not  proceed  and  enter  a  several  judgment 
against  th,e  defendant  who  did  not  appear..  (Parker  agt.  Jack- 
son and  others,  16  Barb.  R.  33 ;  Harrington  agt.  Higham  and 
others,  15  Barb.  R.  524 ;  Ladue  agt.  Van  Vechten,  8  Barb.  R. 
664 ;  Crandall  agt.  Beach  and  others,  7  How.  P.  R.  271 ;  5 
Sand.  S.  C.  R.  210  ;  13  How.  P.  R.  511 ;  11  How.  P.  R.  197 ; 
2  Whitiater's  Pr.  68 ;  3  Sand.  S.  C.  R.  752.)  It  being  clear 
that  there  cannot  be  several  judgments  against  the  defendants, 
the  question  recurs  whether  the  plaintiff  was  right  in  taxing 
the  costs  of  the  demurrer  in  the  judgment  against  A.  P.  Ford  ? 
I  think  these  costs  were  properly  taxed  against  all  the  defend- 
ants, and  such  I  understand  to  have  been  the  practice  both 
before  and  since  the  Code. 

The  rule  is  so  declared  by  Judge  BRONSON,  in  Henman  agt. 
Booth,  (20  W.  R.  666,  668,)  and  Justice  BIRDSEYE,  in  Catlin 
agt.  Billings  and  otiiers,  (13  How.  P.  R.  511,  515,  516.)  The 
principle  of  these  cases  controls  the  case  before  us.  The  prin- 
ciple is  laid  down  in  2d  Tidd's  Practice,  899.  The  rule  was 
held  in  Smith  agt.  Harris,  (12  III.  R.  462.) 

And  I  do  not  see  that  it  could  make  any  difference  if  the 
contract  on  which  the  suit  is  brought  were  joint  and  several, 
when  the  plaintiff  sues  them  jointly,  for  he  is  entitled  to  joint 
j  udgment.  As  the  defendants  have  assumed  a  joint  liability,  the 
plaintiff  is  entitled  to  insist  upon  a  joint  judgment,  and  it  does 
not  lie  with  one  of  the  parties  to  say  that  joint  liability  shall  be 
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severed  by  his  putting  in  a  separate  defence,  and  if  the  other 
parties  who  do  not  wish  to  defend,  desire  to  be  relieved  from 
costs,  they  should  pay  the  demand. 

Suppose  the  summons  and  complaint  in  this  case,  had  only 
been  served  on  Norman  Ford,  and  he  had  put  in  the  same  an- 
swer which  he  did,  and  the  plaintiff  had  demurred,  and  judg- 
ment had  been  given  for  the  plaintiff  the  same  as  it  was,  the 
plaintiff  would  have  been  obliged  to  take  judgment  against  all 
of  the  defendants.  (Crandall  agt.  Beach,  7  How.  P.  K  271, 
272.)  It  is  only  necessary,  however,  to  decide  in  this  case, 
that  when  the  defendants'  liability  is  joint  and  but  one  judg- 
ment can  be  entered,  the  defendants  are  equally  liable  for  the 
whole  costs  when  one  has  suffered  a  default  and  the  other  has 
defended  the  action- unsuccessfully. 

This  motion  must  be  denied,  with  $10  costs. 


SUPEEME  COURT. 

* 

THE  PEOPLE  OF  THE  STATE  OF  NEW- YORK,  and  JAMES  B. 
TAYLOR  and  OWEN  W.  BRENNAN  agt.  THE  MAYOR,  &c., 
of  New-York,  and  others 

It  is  not  good  cause  of  demurrer  that  there  are  too  many  plaintiffs  or  too  many 
defendants. 

Nor  is  it  good  cause  of  demurrer  that  the  plaintiff  asks  in  his  complaint  for  more 
than  it  shows  he  is  entitled  to;  for  relief  that  he  is  not  entitled  to;  or  for 
further  relief  than  he  is  entitled  to. 

Nor  is  the  insertion  in  the  complaint  of  redundant  or  impertinent  matter,  or  of  ir- 
relevant or  unmeaning  verbiage,  cause  of  demurrer. 

Under  the  Code,  the  plaintiff  may  present  in  his  complaint  a  mass  of  heterogene- 
ous facts,  and  a  volume  of  unmeaning  words,  and  any  number  of  prayers  for 
tin-  most  various  and  inconsistent  relief;  and  none  of  these  defects  can  bo 
reached  by  demurrer,  provided  the  complaint  contains  no  matter  in  what  state 
of  disorganization,  the  elementary  constituents  of  a  good  cause  of  action. 

On  demurrer  to  such  a  complaint,  on  the  ground  that  it  contains  no  cause  of  ac- 
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tion,  it  is  the  duty  of  the  court  to  uncover  the  mass  of  heterogeneous  facts,  and 
to  sort  out  and  to  arrange  them ;  and  if  it  is  found  that  any  lot  or  parcel  of 
them,  when  arranged  and  placed  together,  will  stand  alone  as  a  cause  of  ac- 
tion, it  is  the  duty  of  the  court  to  overrule  the  demurrer. 

In  this  case  two  sets  of  plaintiffs  by  different  attorneys,  the  people  of  the  state, 
by  their  attorney-general,  and  Taylor  and  Brennan,  by  their  attorneys,  come 
into  court,  and  in  the  same  complaint  say,  that  the  defendants  unlawfully  with- 
hold the  possession  of  certain  premises  in  the  city  of  New-York,  either  from 
the  people  or  from  Taylor  and  Brenuan ;  and  with  other  relief  asked  for,  ask 
that  the  defendants  "  may  be  adjudged  to  render  possession  of  the  said  prem- 
ises to  the  plaintifls,  or  to  such  of  them  as  shall  be  declared  entitled  thereto ;  and 
to  pay  to  them  jointly  or  severally  the  sum  of  $100,000,  for  the  rents,  issues  and 
profits  of  said  premises,  whilst  the  same  have  been  unlawfully  withheld  from 
the  said  plaintiffs." 

In  an  action  under  the  Code  to  recover  the  possession  of  real  estate,  the  further 
claim  and  proceeding  allowed  in  the  action  to  recover  the  rents  and  profits,  <fec., 
are  also  allowed  against  the  defendant  as  a  trespasser ;  as  a  substitute  for  the 
action  of  trespass,  and  the  suggestion  on  the  record  for  the  mesne  profits,  be- 
fore the  Code. 

Held,  on  a.  joint  demurrer  by  the  city  corporation  and  many  of  the  other  defend- 
ants in  this  case,  to  the  complaint,  that  it  did  not  ^tate  facts  sufficient  to  consti- 
tute a  cause  of  action,  that  it  was  clear  that  there  was  no  cause  of  action  by 
either  the  people  or  by  Taylor  and  Brennan,  against  the  city  corporation  for 
withholding  the  premises,  <fcc.  The  premises  in  question  were  actually  occu- 
pied by  the  tenants  of  the  city  corporation ;  and  the  plaintiffs  had  no  right  to 
make  the  city  corporation  a  defendant  in  such  action.  The  rule  of  the  Revised 
Statutes,  that  in  such  a  case  the  tenants  in  the  actual  occupation  should  alone 
be  made  defendants,  has  not  been  altered  by  the  Code. 

Had  the  city  corporation  demurred  separately  on  the  ground  that  there  was  no 
cause  of  action  stated  in  the  complaint  against  it,  the  demurrer  would  have 
been  sustained ;  but  the  demurrer  being  joint  with  some  of  the  other  defend- 
ants, it  must  be  overruled,  if  the  complaint  showed  a  cause  of  action  by  the 
people  or  by  Taylor  and  Breunan,  against  such  other  defendants. 

Held  also,  that  neither  the  common  law  rule,  nor  the  statute  making  conveyances 
of  land  held  adversely  void  as  to  the  party  in  possession,  applies  to  convey- 
ances by  the  people  of  the  state,  or  by  public  officers  duly  authorized ;  strictly, 
there  can  be  no  adverse  possession  as  against  the  people;  the  people  cannot  be 
disseized.  Therefore,  the  lease  to  Taylor  and  Brennan  was  valid,  and  gave 
them  a  right  of  entry,  although  the  premises  at  the  time  were  actually  held  and. 
occupied  under  a  title  hostile  to  the  title  of  the  state ;  and  having  the  right  of 
entry,  Taylor  and  Brennan  could  bring  their  action  to  recover  the  possession  ol 
the  same,  and  the  rents  and  profits,  since  the  execution  of  the  lease,  as  dam- 
ages, &c. 

Held,  that  the  complaint  contained  this  cause  of  action  on  the 'part  of  Taylor  and 
Brennan  alone,  against  the  defendants,  the  tenants  in  tho  actual  occupation  of 
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the  premises  alone ;  which  was  sufficient  to  save  the  complaint  on  joint  de- 
murrer by  the  city  corporation,  and  the  other  defendants. 

New -York  Special  Term,  October,  1858. 
DEMURRER  to  complaint.     The  facts  stated  in  the  complaint 
will  sufficiently  appear  in  the  opinion. 

W.  HUTCHINS  andE.  "W.  STOUGHTON,/or  plaintiffs. 
CHAS.  O'CoNOR,  WM.  C.  NOTES  and  HICHAUD  BUSTEED 
for  defendants. 

SUTHERLAND,  Justice.  Before  the  Code,  when  actions  had 
names,  this  action  would  have  been  called  an  action  of  eject- 
ment to  recover  the  possession  of  certain  real  estate  in  the  city 
of  New- York. 

The  corporation  of  the  city  of  New- York  and  about  one 
hundred  and  sixty  of  the  other  defendants,  jointly  demur  to  the 
complaint  on  the  following  grounds : 

First.  That  it  does  not  contain  facts  sufficient  to  constitute  a 
cause  of  action. 

Second.  That  three  separate  and  distinct  causes  of  action  are 
improperly  joined,  to  wit : 

1.  A  cause  of  action  by  the  people  for  improvident  and  un- 
lawful management  of  property  by  the  city  corporation. 

2.  An  ejectment,  by  the  people  with  a  claim  for  damage. 

3.  A  like  claim  by  Taylor  and  Brennan. 

Thirdly.  That  said  three  causes  of  action  are  not  separately 
stated. 

Fourthly.  That  there  is  a  defect  of  parties  plaintiffs,  by  the 
improper  joinder  of  Taylor  and  Brennan  as  plaintiffs,  with  the 
people,  who  being  claimants  adverse  to  the  people,  should  be 
defendants. 

The  defendants  William  II.  Taylor,  and  a  few  others,  sepa- 
rately demur  to  the  complaint  on  the  following  grounds : 

First.  That  the  complaint  does  not  state  facts  sufficient  to 
constitute  a  cause  ©faction  on  behalf  of  the  people. 

Secondly.  That  there  is  a  defect  of  parties  by  the  improper 
joinder  of  Taylor  and  Brennan  with  the  people. 


NEW-YORK  PRACTICE  REPORTS.  59 

The  People  agt.  The  Mayor,  Ac.,  of  New-York. 

As  was  pertinently  said  on  the  argument,  "  the  complaint 
is  essentially  a  pleading  under  the  Code ;  it  is  without  form." 

Two  sets  of  plaintiffs  by  different  attorneys,  the  people  of 
the  state,  by  Lyman  Tremain,  their  attornej^-general,  and  Tay- 
lor and  Brennan,  by  Slosson  and  Hutchins,  their  attorneys, 
come  into  court,  and  in  the  same  complaint  say,  that  the  de- 
fendants unlawfully  withhold  the  possession  of  certain  prem- 
ises in  the  city  of  New -York,  either  from  the  people  or  from 
Taylor  and  Brennan;  and  with  other  relief  asked  for,  ask 
that  the  defendants  "  may  be  adjudged  to  render  possession  of 
the  said  premises  to  the  plaintiffs,  or  to  such  of  them  as  shall  be 
declared  entitled  thereto ;  and  to  pay  to  them  jointly  or  sev- 
erally the  sum  of  one  hundred  thousand  dollars  for  the  rents, 
issues  and  profits  of  said  premises,  whilst  the  same  have  been 
unlawfully  withheld  from  the  said  plaintiffs." 

The  facts  stated  in  the  complaint  to  show  a  right  to  the  pos- 
session or  a  right  of  entry,  in  either  the  people  or  in  Taylor 
and  Brennan  ;  and  to  a  judgment  that  either  the  people  of  the 
state  or  Taylor  and  Brennan,  recover  the  possession,  with 
damages  for  the  rents  and  profits,  &c.,  are  substantially  as  fol- 
lows : 

That  the  people  of  the  state  are  now,  and  have  been  for 
many  years,  owners  in  fee  of  the  premises,  and  are  legally  en- 
titled to  the  rents,  issues  and  profits  thereof  since,  unless  a  cer- 
tain lease  thereof  to  Taylor  and  Brennan,  (afterwards  particu- 
larly described  in  the  complaint,  and  a  copy  of  which  is 
annexed  thereto,)  be  held  valid.  That  the  mayor,  aldermen, 
&c.,  of  the  city  of  New- York,  have  taken  possession  of  the 
premises,  and  through  their  agents  rented  the  same,  or  the 
greater  portion  thereof,  for  market  and  other  purposes,  to  the 
other  defendants  in  the  action;  and  unless  said  lease  be  held 
valid,  withhold  from  the  plaintiffs,  the  people  of  the  state,  tho 
possession  thereof  to  their  great  damage  and  injury.  That  the 
commissioners  of  the  land  office,  on  behalf  of  the  people  of  the 
state,  by  virtue  of  the  authority  vested  in  them  by  law,  exe- 
cuted and  delivered  to  Taylor  and  Brennan  a  lease  of  the 
premises  for  one  year  from  the  24th  day  of  April,  1858,  at  the 
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yearly  rent  of  five  thousand  dollars,  payable  quarterly  in  ad- 
vance. That  under  said  lease,  if  Hie  same  be  held  valid,  Taylor 
and  Brennan  became  lawfully  possessed  of  the  premises  on  the 
first  day  of  May  preceding  the  commencement  of  the  action, 
(May,  1858.)  That  Taylor  and  Brennan  being  so  possessed  of 
the  premises,  the  mayor,  &c.,  claiming  to  own  said  premises, 
have  taken  possession  thereof  as  aforesaid,  and  through  their 
agents  have  rented  the  same  to  the  other  defendants,  who 
wrongfully  withhold  from  Taylor  and  Brennan,  the  possession 
of  the  premises  to  their  great  damage  and  inj  ury.  That  Tay- 
lor and  Brennan  are  legally  entitled  to  the  possession  of  said 
premises  under  the  lease,  and  to  the  rents  and  profits  thereof, 
since  the  first  day  of  May,  1858.  That  the  parties  now  in  the 
actual  possession  of  the  premises  claim  to  hold  as  lessees  or  by 
permits  of  the  mayor,  &c.,  and  have  been  directed  by  the 
agents  of  the  city,  not  to  deliver  possession  thereof  to  the  said 
plaintiffs,  or  to  pay  to  them  the  rents  thereof,  but  to  pay  the 
same  to  the  agents  of  the  city.  That  the  tenants  refuse  to  ac- 
knowledge the  right  of  the  plaintiffs  or  to  pay  them  the  rent, 
but  pay  the  rent  to  those  who  act  or  claim  to  act  as  the  agents 
of  the  city  to  receive  the  same.  That  the  occupants  of  the 
premises  pay,  and  for  several  years  preceding  the  commence- 
ment of  the  action,  had  paid  in  the  aggregate,  for  the  use  of 
the  premises,  the  sum  of  forty  thousand  dollars  annually. 

These  appear  to  be  all  the  allegations  in  the  complaint,  bear- 
ing on  the  question  of  the  right  of  possession,  or  to  damage  for 
the  withholding  the  possession,  or  the  rents,  issues  and  profits. 

There  are  other  allegations  in  the  complaint,  as  to  the  loose 
and  improvident  manner  in  which  the  rents  of  the  premises  had 
been  collected  and  paid  over;  the  pecuniary  irresponsibility 
and  want  of  authority  of  persons  professing  to  act  for  the  city, 
in  the  collection  of  the  rents ;  the  danger  that  the  rents  will 
be  lost  by  the  city,  and  by  the  plaintiffs;  the  duty  of  Air. 
Flagg,  the  city  comptroller,  to  collect  the  rents  if  they  be- 
longed to  the  city  ;  and  his  refraining  from  collecting  the  same, 
because  he  believed  that  the  premises  belonged  to  the  state, 
and  that  the  city  had  no  legal  right  to  such  rent ;  the  non-resi- 
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dence  and  want  of  pecuniary  means  of  many  of  the  defendants, 
&c. ;  but  these  last  allegations  appear  to  have  been  made  for 
the  purpose  of  obtaining  the  temporary  injunction,  restraining 
the  city  corporation  from  collecting  the  rents,  and  the  receiver 
to  take  charge  of  the  premises  and  collect  the  rents,  and  the 
general  relief  asked  for  in  the  complaint. 

From  the  wreck  of  forms  effected  by  the  Code,  and  the  al- 
ternating cases,  strange  mixture  of  allegations  of  fiction  and  of 
fact,  alternative  judgment  and  confused  union  of  legal  and 
equitable  relief  presented  and  asked  for  by  the  two  sets  of 
plaintiffs  in  this  complaint,  I  have  diligently  and  patiently 
tried  to  pick  out  one  good  cause  of  action,  either  in  behalf  of 
the  people  or  of  Taylor  and  Brennan,  against  either  the  city 
corporation,  or  the  tenants  alleged  by  the  complaint,  to  be  in 
the  actual  occupation  of  the  premises.  I  say  allegations  of 
fiction  and  of  fact  in  the  complaint,  for  it  is  evident  that  the 
allegation  of  actual  possession  by  the  people  of  the  state,  and 
by  Taylor  and  Brennan,  and  of  actual  ouster  by  the  mayor, 
&c.,  actually  or  inferentially  alleged  in  the  complaint,  were  in- 
serted therein,  under  the  mistaken  impression  countenanced  by 
a  few  reported  cases  since  the  Code,  that  the  fictitious  (in  most 
cases)  allegations  of  actual  possession  by  the  plaintiff  on  a  cer- 
tain day,  and  of  entry  and  ouster  thereafter  by  the  defendant, 
retained  by  the  Revised  Statutes  out  of  the  old  fictions  of  the 
action  of  ejectment,  had  also  been  preserved  by  the  Code.  (See 
Ensign  agt.  Sherman,  13  How.  P.  R.  35  ;  Warner  agt.  Nelb'gar^ 
12  id.  402.) 

But  the  first  of  these  cases  was  reversed  by  the  general  term 
in  the  second  district,  (14  How.  439  ;)  and  I  suppose  it  may 
be  said  to  be  pretty  well  settled  now,  that  in  an  action  to  re- 
cover the  possession  of  real  estate  under  the  Code,  it  is  only 
necessary  for  the  plaintiff  to  allege  in  his  complaint,  that  he  is 
seized  or  possessed  of  some  certain  estate  or  interest  in  the 
premises,  and  entitled  to  the  possession  of  the  same ;  and  that 
the  defendant  unlawfully  withholds  from  him  the  possession 
thereof.  (Walter  agt.  Lockwood,  23  Barb.  228;  Sanders  agt. 
Leary,  16  How.  312.) 
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It  is  not  good  cause  of  demurrer  that  there  are  too  many 
plaintiffs  or  too  many  defendants.  (Pedbody  agt.  The  Washing- 
ton County  Ins.  Co.,  20  Barb.  340  ;  12  How.  134 ;  1  Abbott,  82 ; 
Code,  §  144.) 

Nor  is  it  good  cause  of  demurrer,  that  the  plaintiff  asks  in. 
liis  complaint,  for  more  than  it  shows  he  is  entitled  to ;  for  re- 
lief that  he  is  not  entitled  to  ;  or  for  further  relief  than  he  is 
entitled  to. 

Nor  is  the  insertion  in  the  complaint  of  redundant  or  im- 
pertinent matter,  or  of  irrelevant  or  unmeaning  verbiage,  cause 
of  demurrer. 

If  I  understand  the  Code,  and  the  tenor  and  spirit  of  the  de- 
cisions under  the  Code,  the  plaintiff  may  present  in  his  com- 
plaint a  mass  of  heterogeneous  facts,  and  a  volume  of  unmean- 
ing words,  and  any  number  of  prayers  for  the  most  various 
and  inconsistent  relief;  and  none  of  these  defects  can  be 
reached  by  demurrer,  provided  the  complaint  contains,  no  mat- 
ter in  what  state  of  disorganization,  the  elementary  constitu- 
ents of  a  good  cause  of  action.  ( Watson  agt.  Hudson,  1  Duer, 
242  ;  Smitii  agt.  Greening,  2  Sandf.  702 ;  Richards  agt.  Edich, 

19  Barb.  260 ;  Hammond  agt.  Hudson  River  Iron  and  31.  Co.t 

20  Barb.  386 ;  11  How.  P.  R.  218.) 

On  demurrer  to  such  a  complaint,  on  the  ground  that  it  con- 
tains no  cause  of  action,  it  is  the  duty  of  the  court  to  uncover 
the  mass  of  heterogeneous  facts,  and  to  sort  out  and  to  arrange 
them  ;  and  if  it  is  found  that  any  lot  or  parcel  of  them,  when 
arranged  and  placed  together,  will  stand  alone  as  a  cause  of 
action,  it  is  the  duty  of  the  court  to  overrule  the  demurrer. 

I  do  not  think  the  theory  of  the  complaint  in  this  case  is 
more  than  one  cause  of  action.  That  cause  of  action  is  to  re- 
cover the  possession  of  the  premises,  and  the  rents  and  profits, 
as  damages  for  the  withholding  of  the  same. 

The  plaintiffs  are  evidently  in  doubt  which  of  them  has  the 
right  to  the  possession,  and  to  such  damages ;  but  I  do  not 
think  that  the  theory  of  their  complaint  is  that  if  it  should  turn 
out  that  Taylor  and  Brennan  were  entitled  to  recover  the  pos- 
session, and  damag'esfor  the  rents  and  profits  of  the  same  since 
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the  execution  of  the  lease  to  them,  that  the  people  of  the  state 
also  claim,  and  will  be  entitled  to  recover  in  this  action  dam- 
ages for  the  rents  and  profits  prior  to  the  execution  of  the  lease 
to  Taylor  and  Brennan. 

Such  claim  on  the  part  of  Taylor  and  Brennan  for  the  pos- 
session and  damages  for  the  rents  and  profits,  since  the  accru- 
ing of  their  right  of  entry ;  and  on  the  part  of  the  people  of 
the  state  against  either  the  city  corporation  or  the  tenants  in 
possession,  or  jointly  against  both,  for  damages  for  the  rents 
and  profits,  prior  to  the  accruing  of  Taylor  and  Brennan's 
title,  could  not  be  united  in  the  same  action  before  the  Code  ; 
and  it  would  appear  that  they  cannot  be  since  the  Code.  (Le- 
land  agt.  Towsey,  6  Hill,  828;  Ainslie  agt.  The  Mayor ^  <£c.,  1 
Barb.  169 ;  Tompkins  agt.  White,  8  Ilow.  Pr.  E.  $20 ;  Van 
Horn  agt.  JZverson,  13  Barb.  53 1 .) 

It  Avould  appear  from  the  complaint,  that  because  section 
167  of  the  Code  in  speaking  of  causes  of  action  which  might 
be  joined,  specifies  claims  to  recover  real  property,  "  svith  or 
without  damages  for  the  withholding  thereof,  and  the  rents  and 
profits  of  the  same,"  that  the  plaintiffs  supposed  that  either  the 
people,  or  Taylor  and  Brennan  could  recover  in  this  action, 
with  the  possession  of  the  premises,  the  specific  rents  paid  or 
payable  by  the  tenants  in  possession  to  the  city  corporation  as 
their  landlord ;  in  other  words,  that  by  the  Code,  while  the  ac- 
tion for  the  possession  proceeded  on  the  idea  that  the  defend- 
ant was  a  trespasser,  that  the  claims  for  the  rents,  &c.,  in  the 
same  cause  of  action,  could  proceed  on  the  idea  that  he  was  a 
tenant  of  the  plaintiff;  and  that  thus  the  defendant  could  be 
treated  as  both  a  tenant  and  a  trespasser  in  stating  the  same 
cause  of  action.  From  this  idea,  probably  proceeded  the  plain- 
tiffs' allegations  in  the  complaint,  going  to  show  that  there  was 
danger  of  the  rents  being  lost;  of  improvident  and  careless 
management  in  the  collection  of  the  rents  ;  of  doubts  of  Mr. 
Flagg  as  to  the  title,  &c. ;  the  prayer  for  an  injunction  and  a 
receiver,  which  have  added  so  much  to  the  confusion  of  the 
complaint. 

But  I  suppose  the  Code  cannot  justly  be  charged  with  the 
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absurdity  the  complaint  would  appear  to  assume ;  I  suppose, 
that  in  an  action  under  the  Code  to  recover  the  possession  of 
real  estate,  the  further  claim  and  proceedings  allowed  in  the 
action  to  recover  the  rents  and  profits,  &c.,  are  also  allowed 
against  the  defendant  as  a  trespasser,  in  other  words,  that  they 
are  allowed  as  a  substitute  for  the  action  of  trespass,  and  the 
suggestion  on  the  record,  for  the  mesne  profits,  before  the  Code. 
(Tompldns  agt.  While,  supra.) 

In  such  action  for  the  possession,  or  in  a  separate  and  inde- 
pendent action  for  the  mesne  profits  against  the  landlord  or 
tenant  or  both  jointly,  which  probably  could  be  brought  now 
as  well  as  before  the  Code,  (see  case  in  6  Hill,  supra,)  the  plain- 
tiff would  be  entitled  to  recover  as  damages  what  he  could 
prove  the  premises  were  reasonably  worth  annually  ;  and  not 
as  a  matter  of  course  the  specific  amount  of  annual  rent  which 
the  tenant  had  paid  or  agreed  to  pay,  or  the  landlord  had  re- 
ceived, or  agreed  to  receive. 

Upon  the  whole,  although  I  at  first  thought  the  complaint 
in  this  case  was  intended  to  contain  a  separate  and  independent 
cause  of  action  on  the  part  of  the  people  for  the  rents  and 
profits,  prior  to  the  execution  of  the  lease  to  Taylor  andBren- 
nan;  yet  upon  further  examination,  I  think  it  was  not  in- 
tended to  contain  any  claim  for  rents  and  profits,  and  damages, 
for  withholding  the  possession  or  otherwise,  except  as  incident 
to  the  claim  and  right  to  recover  the  possession. 

There  is,  therefore,  not  more  than  one  cause  of  action  in  this 
complaint.  Are  the  facts  in  the  complaint  sufficient  to  con- 
stitute one  cause  of-action  by  either  the  people  of  the  state  01 
by  Taylor  and  Brennan,  against  either  the  city  corporation,  or 
the  other  defendants,  the  tenants  in  the  actual  occupation  of 
the  premises,  for  the  recovery  of  the  same,  with  or  without 
damages,  for  the  withholding  thereof?  This  is  the  question, 
and  I  think  the  only  question  on  these  demurrers. 

It  is  very  clear  that  there  is  no  cause  of  action  by  either  the 
people  or  by  Ta}rlor  and  Brennan,  against  the  city  corporation 
for  withholding  the  premises,  &c.,  stated  in  the  complaint. 
The  complaint  shows  that  the  corporation  does  not  withhold 
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the  possession  of  the  premises ;  but  that  the  tenants  in  the  ac- 
tual occupation,  the  other  defendants,  do.  The  complaint 
showing  that  the  premises  in  question  were  actually  occupied 
by  the  tenants  of  the  city  corporation,  it  shows  that  the  plain- 
tiffs had  no  right  to  make  the  city  corporation  a  defendant  in 
an  action  to  recover  the  possession  of  the  same. 

The  rule  of  the  Revised  Statutes,  that  in  such  a  case  the 
tenants  in  the  actual  occupation  should  alone  be  made  defend- 
ants, has  not  been  altered  by  the  Code.  (Champlain  and  St. 
Lawrence  Railroad  Co.  agt.  Valentine,  19  Barb.  484,  493  ;  Van 
Horn  agt.  Everson,  13  Barb.  526  ;  Fosgate  agt.  Herkimer  Man- 
ufacturing Co.,  9  Barb.  287  ;  Van  Santvoord's  Plea.  2d  edition, 
176,  177,  178,  n.  (1);  Shaver  agt.  McOraw,  12  Wend.  558; 
Putnam  agt.  Van  Bur  en,  7  How.  Pr.  R.  31.) 

Had  the  city  corporation  demurred  separately  in  this  case, 
on  the  ground  that  there  was  no  cause  of  action  stated  in  the 
complaint  against  it,  I  should  have  sustained  the  demurrer ; 
but  the  demurrer  being  a  joint  demurrer  by  the  corporation, 
and  most  of  the  other  defendants,  the  demurrer  must  be  over- 
ruled, if  the  complaint  shows  a  cause  of  action  by  the  people 
or  by  Taylor  and  Brennan,  against  such  other  defendants. 
(Eldridge  agt.  Bell,  12  How.  Pr.  R.  549  :  -Philips  agt.  Northrup, 
id.  17 ;  Brownson  agt.  Gifford,  8  id.  392 ;  Van  Santvoord's 
Plea.  671.) 

We  have  arrived  then  at  this  question  on  these  demurrers ; 
does  the  complaint  show  a  cause  of  action  by  either  the  people 
of  the  state  or  Taylor  and  Brennan,  against  the  defendants 
who  are  alleged  to  be  in  the  actual  occupation  of  the  premises 
as  tenants  of  the  city  corporation  ?  On  the  theory  which  evi- 
dently dictated  the  complaint,  I  think  it  does  not.  It  is  evi- 
dent that  the  complaint  assumes,  that  the  rule  that  a  convey- 
ance of  lands  held  adversely  is  void,  and  gives  no  right  of 
entry  to  the  grantee,  applied  to  conveyances  by  the  people  of 
the  state.  Hence  the  two  sets  of  plaintiffs,  the  alternative 
prayer  for  judgment,  and  some  of  the  other  peculiarities  of  this 
complaint.  The  complaint  was  evidently  intended  to  meet  the 
plea  of  adverse  possession  at  the  time  of  the  execution  of  the 
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lease  to  Taylor  and  Brennan,  which  it  was  supposed  the  de- 
fendants could  or  might  set  up.  This  by  the  Revised  Stat- 
utes, could  be  done  by  naming  the  grantor  and  grantee  as 
plaintiffs  in  different  counts.  (Ely  agt.  Ballantine,  7  Wend. 
470.) 

But  I  suppose  that  this  privilege  of  fiction  has  fallen  before 
the  realities  of  the  Code,  and  that  now  by  the  Code  the  action 
must  be  brought  in  the  name  of  the  real  party  in  interest. 
(§  111.)  The  Code  supposes  that  the  plaintiff  knows  both  the 
law  and  the  facts  of  his  case,  so  as  to  verify  it  by  his  oath  ; 
and  does  not  permit  him  to  speculate,  by  stating  the  case,  or 
his  case,  in  different  ways  in  different  counts ;  and  I  do  not 
think  it  intended  to  make  an  action  for  the  recovery  of  real 
property  an  exception. 

If  it  were  the  law,  as  the  plaintiffs  appear  to  have  assumed, 
that  a  conveyance  by  the  people  of  the  state  of  lands  held  ad- 
versely is  void,  I  should  not  be  able  to  find  any  cause  of  action 
whatever  in  the  complaint ;  for  the  complaint  while  it  alleges 
title  in  the  people,  the  execution  of  the  lease  to  Taylor  and 
Brennan,  and  their  right  to  the  possession  without  qualifica- 
tion or  condition,  also  contains  other  allegations  of  fact,  from 
which  it  would  appear  that  when  the  lease  to  Taylor  and  Bren- 
nan was  executed,  the  premises  were  actually  held  and  occu- 
pied by  the  tenants  of  the  city,  claiming  under  title  adverse  to 
that  of  the  state ;  and  these  contradictory  allegations  in  effect, 
in  stating  one  and  the  same  cause  of  action — the  first  showing 
a  right  in  Taylor  and  Brennan  to  bring  the  action,  and  the 
second  showing  the  lease  to  Taylor  and  Brennan  void,  and, 
therefore,  showing  a  right  in  the  people  of  the  state  to  bring 
the  action — would  neutralize  each  other,  and  probably  leave 
the  complaint  without  any  cause  of  action  certainly  and  suffi- 
ciently stated,  in  either  the  people  or  in  Taylor  and  Brennan. 
But  the  complaint  was  plainly  dictated  under  an  error  as  to 
the  law. 

Neither  the  common  law  rule,  nor  the  statute  making  con- 
veyances of  land  held  adversely  void  as  to  the  party  in  posses- 
sion, applies  to  conveyances  by  the  people  of  the  state,  or  by 
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public  officers  duly  authorized.  Such  conveyances  are  not 
within  the  reason  of  the  common  law  rule  or  of  the  statute ; 
and  strictly,  there  can  be  no  adverse  possession  as  against  the 
the  people;  the  people  of  the  state  cannot  be  disseized. 
(Jackson  agt.  Gumaer,  2  Cowen,  552  ;  Allen  agt.  Hoyt,  Kirby's 
Rep.  221 ;  Barney  agt.  Cutler,  1  Roofs  Rep.  489, 491 ;  La  From- 
lois  agt.  Jackson,  8  Cowen,  589.) 

It  follows  that  the  lease  to  Taylor  and  Brennan  was  valid, 
and  gave  them  a  right  of  entry,  although  the  premises  at  the 
time  were  actually  held  and  occupied  under  a  title  hostile  to 
the  title  of  the  state  ;  and  having  the  right  of  entry,  Taylor 
and  Brennan  could  bring  their  action  to  recover  the  possession 
of  the  same,  and  the  rents  and  profits  since  the  execution  of 
the  lease  as  damages,  &c. 

The  complaint  contains  this  cause  of  action  on  the  part  of 
Taylor  and  Brennan  alone,  against  the  defendants,  the  tenants 
in  the  actual  occupation  of  the  premises  alone ;  but  this  is  suf- 
ficient to  save  the  complaint  on  this  joint  demurrer  by  the  city 
corporation  and  the  other  defendants.  The  plaintiffs  must, 
therefore,  have  judgment  on  the  demurrer,  with  liberty  to  the 
defendants,  or  such  of  them  as  have  not  answered,  to  answer 
in  twenty  days  on  payment  of  costs.  In  arriving  at  this  con- 
clusion, I  have  assumed  that  it  sufficiently  appears  that  the 
commissioners  of  the  land  office  were  authorized  to  execute 
the  lease  to  Taylor  and  Brennan. 

By  laws  of  1819,  (p.  300,  §  3,)  the  commissioners  of  the  land 
office  may  lease  for  a  term  not  exceeding  one  3rear,  any  lands 
belonging  to  the  state  having  improvements  on  them.  It  is 
not  alleged  in  the  complaint,  that  the  premises  leased  to  Tay- 
lor and  Brennan  had  improvements  on  them  ;  but  it  is  alleged 
that  the  lease  was  duly  executed  by  the  commissioners  under 
the  authority  by  law  vested  in  them ;  and  as  public  officers 
are  to  be  presumed  to  do  their  duty  and  to  act  within  the 
powers  given  them  by  law,  unless  the  contrary  appears,  I  think 
it  sufficiently  appears  that  the  commissioners  had  power  to  exe- 
cute the  lease  to  Taylor  and  Brennan. 
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After  judgment  and  execution  issued  against  the  person  of  a  defendant,  he  is  too 
late  to  move  to  vacate  the  order  of  arrest  obtained  in  the  action  ;  or  which  is  the 
same  tiling,  to  move  for  an  order  setting  aside  the  execution  and  a  discharge 
from  arrest 

Madison  Special  Term,  December,  1858. 
MOTION  to  vacate  order  of  arrest. 


MASON,  Justice.  If  .this  motion  were  made  before  the  de- 
fendant had  justified  his  bail,  I  should  have  no  doubt  upon  the 
papers  before  me,  that  the  order  of  arrest  should  be  vacated. 
The  question  now  presented  for  adjudication  is,  whether  this 
can  be  done  after  judgment,  and  the  defendant  has  been  ar- 
rested and  is  imprisoned  on  an  execution  against  his  person, 
or  rather  whether  the  ca.  sa.  can  be  set  aside  and  the  defendant 
discharged  from  arrest  thereon  ? 

It  is  very  clear  that  the  defendant  cannot  move  to  vacate  the 
original  order  of  arrest  after  he  has  put  in  and  justified  bail. 
(Stewart  agt.  Howard,  15  Barb.  R.  26  ;  12  How.  R.  516  ;  id. 
197  ;  8  How.  R.  213  ;  3  Sandf.  S.  C.  R.  706.)  And  this  is 
conceded  by  the  defendant's  counsel  on  this  motion  ;  but  it  is 
claimed  and  insisted  that  after  judgment,  and  the  defendant 
has  been  arrested  on  an  execution  against  his  person,  that  the 
bail  isfunctus  officio,  and  that  the  estoppel  created  by  giving 
bail  ceases,  and  that  when  an  execution  is  taken  out  upon  the 
judgment  against  the  defendant's  person,  he  may  move  to  set 
it  aside  as  not  warranted  by  the  facts,  and  that  it  is  no  answer 
to  his  application,  to  say  that  he  allowed  himself  on  the  same 
facts  to  be  arrested  by  preliminary  process.  That  the  quiet 
submission  to  one  wrong  may  provoke  but  cannot  justify 
another,  and  we  are  referred  to  the  opinion  expressed  by 
ROOSEVELT,  Justice,  in  the  Bridgewater  Paint  Manufacturing 
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Co.  agt.  Mesmore,  (15  How.  R.  12,)  as  affirming  and  sanction- 
ing this  practice.  He  declares  his  opinion  to  this  effect,  but 
that  case  cannot  be  regarded  as  authority,  for  what  he  says 
upon  this  subject  is  obiter. 

I  think  such  a  motion  cannot  be  entertained  after  an  exe- 
cution has  been  issued  upon  the  judgment  against  the  defend- 
ant. The  condition  of  his  undertaking  is  prescribed  by  the 
187th  section  of  the  Code,  that  he  will  at  all  times  render  him- 
self amenable  to  the  process  of  the  court  during  the  pendency 
of  the  action,  and  to  such  as  may  be  issued  to  enforce  the  judg- 
ment therein.  Now  while  this  duty  rests  upon  him,  I  do  not 
see  how  he  can  move  to  set  aside  the  very  process  which  his 
undertaking  imposes  upon  him  the  duty  of  rendering  himself 
amenable  to.  (Code,  §  187.)  It  is  not  necessary  that  the  rec- 
ord should  show  the  liability  of  the  defendant  to  arrest.  It  is 
sufficient  to  justify  an  execution  against  the  person  that  an  or- 
der of  arrest  in  pursuance  of  sections  179  and  181,  has  been 
obtained  and  remains  in  force.  (Corwinagt.  Freeland,  2  Seld. 
E.  560.)  This  execution  was  justified  by  the  order  of  arrest 
when  issued,  as  held  in  Corwin  agt.  Freeland,  (2  Seld.  R.  560,) 
and  I  do  not  see  how  we  can  interfere  with  it. 

The  motion  comes  too  late,  and  must  be  denied,  with  $10 
costs. 


SUPREME  COURT. 

PETER   S.   SWART  agt.   BENJAMIN  BORST  and  DAVID  J. 

EARNER. 

Where  the  defendant  sets  up  in  his  answer  in  bar,  a  former  suit  pending  for  the 
same  cause  of  action,  the  plaintiff  to  make  his  discontinuance  of  the  first  suit 
effectual,  and  an  answer  to  the  defendant's  plea,  must  at  least  discontinue 
by  the  time  that  the  issue  is  regarded  as  perfected,  and  the  causo  noticed  for 
trial  in  the  second  suit.  Otherwise,  the  defendant  will  be  entitled  to  judgment 
aa  having  sustained  his  plea  of  a  former  suit  pending. 
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Schoharie  Circuit  and  Special  Term,  May,  1858. 

PLAINTIFF  sues  to  recover  the  amount  of  a  promissory  note 
executed  by  the  defendants  to  him,  bearing  date  12th  of  Sep- 
tember, 1856,  for  $232.64,  and  payable  three  days  after  date 
with  interest.  This  suit  was  commenced  on  the  13th  day  of 
April,  1858. 

The  defendants  plead  a  former  suit  in  bar  for  the  same  cause 
of  action,  commenced  on  the  15th  day  of  February,  1858,  and 
still  pending.  The  answer  was  verified  on  the  28th  of  April, 
1858,  and  served  on  the  3d  day  of  May,  1858,  and  with  it  a 
notice  of  trial  for  the  Schoharie  circuit,  commencing  on  the 
17th  of  May,  1858. 

The  first  suit  was  commenced  on  the  15th  day  of  February, 
1858,  which  would  give  the  defendant  until  and  including  the 
8th  day  of  March  to  answer,  the  20th  day  falling  on  Sunday. 
Judgment  was,  however,  entered  for  the  plaintiff  by  default, 
on  the  8th  day  of  March,  1858.  On  the  20th  day  of  March, 
1858,  the  defendants  not  having  appeared  in  the  suit,  served 
notice  of  motion  for  the  special  term  at  Albany,  held  on  the 
last  Tuesday  of  March,  1858,  to  set  aside  the  said  judgment 
for  irregularity,  and  the  motion  was  granted  with  costs,  which 
costs  were  paid. 

This  was  the  state  of  things  when  the  Schoharie  circuit  com- 
menced on  the  17th  of  May.  On  the  19th  of  May,  the  plain- 
tiff entered  with  the  clerk  of  Schoharie  circuit,  an  order 
discontinuing  the  first  suit,  in  the  following  form  :  "  On  mo- 
tion of  Almerin  Gallup,  attorney  for  plaintiff  in  this  action, 
ordered  that  this  action  be  and  the  same  is  hereby  discon- 
tinued." And  served  notice  thereof  on  the  defendants  and  the 
defendants'  attorney. 

Oa  the  17th  of  May,  the  plaintiff  on  an  affidavit,  obtained 
from  the  circuit  judge  an  order  to  show  cause  why  the  first 
suit  should  not  be  discontinued,  returnable  on  the  following 
day,  and  on  that  day  after  hearing  the  parties,  an  order  was 
granted  discontinuing  the  first  suit,  "  without  prejudice  to  the 
defence  interposed  in  the  suit  now  at  issue,"  (the  second  suit.) 
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Notice  of  this  order  was  served  on  the  defendants  and  on  the 
defendants'  attorney  in  this  suit,  on  the  same  day. 

On  the  20th  day  of  May,  1858,  this  suit  came  on  for  trial  on 
the  above  facts. 


BREWSTER  &  DAVIS,  for  defendants. 
H.  SMITH,  for  plaintiff. 

HOGEBOOM,  Justice.  The  case  of  Averill  agt  Patterson,  in 
the  court  of  appeals,  (10  How.  Pr.  Rep.  85,)  decides  that  to 
effect  a  discontinuance,  an  order  must  be  entered.  Hence  the 
first  suit  was  not  discontinued  when  the  Schoharie  circuit  com- 
menced on  the  17th  of  May.  There  was  nothing  that  I  dis- 
cover up  to  that  time,  which  would  have  prevented  the  plain- 
tiff from  entering  judgment  in  the  first  action.  No  answer  or 
appearance  had  been  put  in,  unless  the  notice  of  motion  to  set 
aside  the  j  udgment  was  an  appearance.  I  can  see  no  good 
reason  for  commencing  the  second  suit.  It  seems  to  have 
been  wholly  unnecessary. 

The  case  above  cited,  further  decides  that  where  a  plea  or 
answer  of  a  former  suit  pending  is  interposed,  it  is  competent 
for  the  plaintiff  to  discontinue  the  first  suit,  and  a  replication 
of  such  discontinuance  is  a  good  answer  to  the  plea.  Assum- 
ing that  this  means  that  the  plaintiff  may  discontinue  the  first 
suit  after  the  commencement  of  the  second,  and  after  the  an- 
swer is  put  in,  which  certainly  allows  him  a  great  deal  of  lati- 
tude, inasmuch  as  it  allows  him  thus  to  defeat  a  plea  or  answer 
which  may  have  been  interposed  in  perfect  good  faith,  still 
I  think  the  plaintiff  has  not  taken  the  proper  steps  to  enable 
him  to  avail  himself  of  that  reply  to  the  defendants'  answer. 
True,  he  was  not  obliged  to  reply — and  he  is  permitted  to  oc- 
cupy the  same  position  as  if  he  had^put  in  a  reply.  But  as- 
suming that  he  must  or  may  be  deemed  to  have  interposed  a 
replication  that  the  former  suit  was  discontinued,  has  he  proved 
it  ?  The  issue  must  be  deemed  to  have  been  joined  at  the  time 
the  notice  of  trial  was  served.  At  that  time,  at  all  events, 
there  was  no  discontinuance.  Can  the  plaintiff  discontinue  at 
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any  time  before  the  actual  trial  comes  on,  so  as  to  defeat  the 
defendant's  answer?  If  so,  he  may  wait  circuit  after  circuit, 
if  the  cause  is  not  reached,  and  ultimately  enter  his  order  j  ast 
before  the  actual  trial,  and  then  impose  all  the  costs  upon  the 
defendant.  I  think  this  cannot  be  so,  I  think  the  discontinu- 
ance must  be  effected  at  least  by  the  time  that  the  issue  is  re- 
garded as  perfected  and  the  cause  noticed  for  trial.  This  not 
having  been  done  in  the  present  case,  the  defendants  are  en- 
titled to  judgment  as  having  sustained  their  plea  of  a  former 
suit  pending. 


SUPREME  COURT. 
CHARLES  WALRATH  agt.  ABRAHAM  NELLIS. 

The  words  spoken  and  complained  of  in  the  action  of  slander  in  this  case,  were : 
"  I  would  not  swear  to  what  Charles  Walrath  has,  for  the  town  of  Palatine  or 
county  of  Montgomery, — Peter  J.  Wagner  is  honestly  mistaken,  but  Charles 
"Walrath  is  wilfuL"  Held,  that  no  innuendo  was  necessary. 

No  one  could  fail  to  be  impressed  with  the  distinction  intended  to  be  made  be- 
tween the  two  men.  One  was  honestly  mistaken  in  swearing,  while  the  other 
had  sworn  wilfully,  and  that  the  whole  town  of  Palatine,  or  the  whole  county 
of  Montgomery,  would  be  no  consideration  for  such  swearing.  The  words  im- 
port perjury. 

Schenectady  General  Term,  January,  1859. 

Present,  C.  L.  ALLEN,  JAMES,  ROSEKRANS  and  -POTTER, 
Justices. 

THE  complaint  avers  the  uttering  of  these  .words  with  ref- 
erence to  the  plaintiff's  .testimony,  in  a  suit  pending  before  a 
justice  of  the  peace,  viz  :  "P.  J.  W.  is  honestly  mistaken,  but 
you  are  vrilful"  with  similar  expressions,  varying  the  refer- 
ence to  the  plaintiff  from  the  second  to  the  tiiird  person. 

It  was  distinctly  alleged  that  "  P.  J.  Wagner,"  the  first  in- 
dividual referred  to,  had  been  a  witness  in  the  same  cause,  and 
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that  by  this  charge  the  defendant  meant  that  the  plaintiff  was 
"  wilful  in  his  testimony,"  so  rendered ;  and  that  he  designed 
to  have  it  understood  that  the  plaintiff  had  committed  perjury. 
The  same  count  contains  this  alleged  remark,  made  by  the  de- 
fendant : .  "  I  would  not  swear  to  what  Charles  Walrath  has, 
for  the  town  of  Palatine,  or  county  of  Montgomery." 

The  defendant  interposed  a  general  demurrer  to  this  count 
of  the  complaint. 

H.  SACIA,  for  plaintiff. 

GEO.  YOST  and  A.  BOCKES,  for  defendant. 

By  the  court — POTTER,  Justice.  If  the  words  charged  in 
the  first  count  of  the  complaint  are  actionable  per  se,  the  omis- 
sion in  the  innuendo,  that  the  words  were  understood  by  those 
who  heard  them,  in  a  sense  to  make  them  actionable,  is  en- 
tirely immaterial. 

This  allegation  is  only  necessary  where  the  words  are  either 
ambiguous,  ironical  or  insinuated.  Words  in  the  latter  sense, 
are  equally  actionable  as  if  made  in  direct  terms ;  but  in  plead- 
ing in  such  cases,  it  is  necessary  to  aver  that  the  defendant,  by 
means  of  the  words  so  insinuated  or  so  ironically  or  ambigu- 
ously spoken,  meant  to  be  understood  by  the  hearers,  and  was 
understood,  as  charging  the  plaintiff  with  the  crime  imputed. 
(Gibson  agt.  Williams,  4  Wend.  320 ;  Andrews  agt.  Woodmansa, 
15  Wend.  232  ;  5  East,  463.) 

In  the  words  charged  in  this  case,  there  is  nothing  ironical, 
nothing  insinuated,  and  I  can  see  nothing  ambiguous  in  them, 
if  we  take  them  all  together ;  and  they  are  all  charged  as  be- 
ing spoken  at  the  same  time.  The  court  will  always  hold 
upon  demurrer  in  actions  of  slander,  that  words  are  to  be  un- 
derstood according  to  their  natural  import  and  according  to  the 
ideas  that  they  are  calculated  to  convey  to  the  ordinary  mind. 
"Whenever  words  which  would  otherwise  be  regarded  as  am- 
biguous, are  accompanied  with  a  key  or  explanation  of  the  in- 
tent of  the  utterer,  that  conveys  to  the  mind  of  the  hearer  the 
imputation  of  crime,  no  innuendo  is  necessary.  As  for  in- 
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stance,  to  charge  that  the  plaintiff  "  has  sworn  to  a  lie,"  would 
not  be  actionable ;  but  adding  the  key  to  it,  "  he  has  sworn 
to  a  lie,  and  done  it  meaningly  to  cut  my  throat,"  was  held  ac- 
tionable, pei^  se.  (Cbonagt.  Robinson,  3  Barb.  G25.)  "He  has 
sworn  false,"  would  not  be  actionable,  but  "  he  has  sworn  false 
to  my  injury  six  or  seven  hundred  dollars,"  it  was  held,  per 
COWEN,  J.,  imputed  perjury,  per  se.  (Jacobs agt.  Tyler,  3  Hill, 
572.)  "  He  has  sworn  false,  and  I  will  attend  the  grand  jury 
respecting  it,"  is  slander  per  se.  (Oilman  agt.  Loivell,  8  Wend. 
573.) 

No  innuendo  in  this  case  was  necessary.  The  words  are : 
"  I  would  not  swear  to  what  Charles  Walrath  has,  for  the  town 
of  Palatine,  or  county  of  Montgomery.  Peter  J.  Wagner  is 
honestly  mistaken,  but  Charles  "Walrath  is  wilful."  Is  there 
any  ordinary  mind  that  would  fail  to  be  impressed  with  the 
distinction  intended  to  be  made  between  the  two  men  ?  One 
was  honestly  mistaken  in  swearing,  while  the  other  had  sworn 
wilfully,  and  that  the  whole  town  of  Palatine  or  the  whole 
county  of  Montgomery,  would  be  no  consideration  for  such 
swearing. 

As  it  strikes  my  mind,  these  words  import  perjury,  and  the 
complaint  is,  therefore,  good. 

The  order  of  the  special  term  should  be  affirmed.  Order 
affirmed. 


SUPKEME  COUKT. 

THE  PEOPLE  ex  rel  FEDERAL  DANA  agt.  JOHN  ROBERTSON 
and  others,  Commissioners  of  highways  of  the  town  of 
Tenner. 

"Where  referees  appointed  by  a  county  judge  to  hear  an  nppeal  from  an  order  of 
commissioners  of  highways  refusing  to  lay  out  a  road,  reverse  tho  decision  of 
the  commissioners,  and  proceed  to  lay  out  tho  road,  they  must  give  the  three 
days'  notice  to  occupants  required  by  the  statute,  (1 R.  S.  514,  §  62,)  in  order  to 
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give  them  jurisdiction  to  proceed     That  is,  their  proceedings  in  laying  out  the 
road  without  giving  such  notice  are  void  for  want  of  jurisdiction. 

Madison  Special  Term,  December,  1858. 
MOTION  for  a  peremptory  mandamus. 

MASON,  Justice.  This  case  comes  before  the  court  on  a 
motion  for  a  peremptory  mandamus  to  compel  the  commis- 
sioners of  highways  to  open  a  road.  The  jury  of  freeholders 
certified  the  road  to  be  necessary,  and  commissioners  refused 
to  lay  the  road,  and  they  appealed  to  the  county  judge,  and  he 
appointed  referees,  who  after  hearing  the  case,  reversed  the 
order  of  the  commissioners,  and  laid  out  the  road,  and  the  de- 
fendants must  be  compelled  by  the  writ  of  mandamus  to  open 
the  road,  unless  the  objections  to  the  proceedings  show  that 
the  order  of  the  referees  laying  the  road  is  invalid,  on  ac- 
count of  defects  in  their  proceedings,  which  affect  their  juris- 
diction to  make  the  order.  These  will  now  be  considered.  The 
application  to  lay  out  a  new  road  and  discontinue  an  old  one, 
may  be  embraced  in  same  application,  (2  HiWs  R.  443,)  and 
whether  the  proceedings  to  discontinue  the  old  road  are  valid 
or  not,  will  not  affect  the  new  road,  if  that  is  properly  laid 
out. 

There  is  nothing  in  the  objection  that  the  referees  laid  out 
the  road  on  a  route  differen  tfrom  that  embraced  in  the  appli- 
cation. The  referees  are  undoubtedly  limited  to  the  route  cer- 
tified by  the  freeholders.  (1  Cow.  R.  142  ;  2  W.  R.  453.) 
There  has  been  a  substantial  compliance  with  this  requirement 
in  the  case  before  us. 

The  referees,  however,  most  certainly  erred  in  laying  out 
the  road,  without  giving  three  days'  notice  to  occupants  of  the 
lands  through  which  this  road  runs.  (1  R.  S.  514,  §  62.) 
Chapter  455  cf  the  Laws  of  1847,  section  8,  declares  that  these 
referees  shall  possess  all  the  powers  and  discharge  all  the  du- 
ties heretofore  possessed  and  discharged  by  the  three  judges, 
and  give  the  same  notices  heretofore  required  to  be  given  un- 
der said  title  referred  to.  The  87th  section  of  the  road  act, 
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requires  them  to  give  -written  notice  to  the  highway  commis- 
sioners of  the  time  and  place  at  which  they  convened  to  hear 
the  appeal.  (1  R.  &  518,  §§  89,  91.)  The  notice  must  be 
served  eight  days  before  the  time  fixed  for  hearing  the  appeal, 
and  on  this  notice  the  appeal  is  heard,  and  if  they  affirm  the 
order  no  other  notice  is  required  ;  if,  however,  they  reverse  the 
order  of  the  commissioners,  refusing  to  lay  out  a  road,  then 
the  91st  section  requires  them  to  proceed  and  lay  out  the 
road  applied  for;  and  it  declares  that  in  doing  so,  they 
shall  proceed  in  the  same  manner  in  which  commissioners  of 
highways  are  directed  to  proceed  in  like  cases.  (1  R.  S.  519, 
§§  91,  95.) 

Now,  the  62d  section  requires  the  commissioners  of  high- 
ways before  they  shall  determine  tp  lay  out  the  highway,  to 
give  the  three  days'  notice  to  the  occupants  of  the  lands  of  the 
time  and  place  at  which  they  will  meet  to  decide  on  the  ap- 
plication ;  and  the  case  of  The  People  agt.  The  Judges  of  Herki- 
mer  County,  (20  W.  R.  186,)  decides  that  the  judges  must  give 
this  notice.  And  such  is  the  plain  reading  of  the  statute,  and 
the  referees,  as  we  have  seen,  are  required  to  give  the  same 
notices.  Tnis  notice  is  indispensable  to  give  the  referees  jur- 
isdiction to  proceed. 

The  motion  for  a  peremptory  mandamus  must,  therefore,  be 
denied,  with  costs. 


SUPKEME  COUET. 

ELIZABETH  ARMSTRONG,  executrix  and  devisee  agt.  RICHARD 

HALL. 

A  plaintiff  may  unite  a  cause  of  action  as  executrix  with  one  as  devisee,  where  both 
accrued  under  a  contract  made  by  the  testator,  with  the  defendant,  growing  out 
of  the  same  matter. 

For  instance,  the  plaintiff  was  allowed  to  sustain  her  action  as  devisee  against  the 
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defendant  for  the  rent  of  a  farm  leased  to  the  defendant  by  the  testator,  which 
had  accrued  subsequent  to  the  testator's  death ;  and  also  to  sustain  her  action 
as  executrix  against  the  defendant  for  breaches  of  covenants  in  the  lease,  to  re- 
pair the  buildings,  &c.,  on  the  premises,  and  for  not  returning  the  cattle,  Ac.,  as 
also  required  by  the  covenants  of  the  lease. 

St.  Lawrence  Circuit  and  ^ecial  Term,  June,  1857. 

DEMURRER  to  complaint. 

Plaintiff  averred  that  Samuel  L.  Armstrong,  deceased,  her 
late  husband,  in  his  lifetime  and  on  the  27th  of  January,  1852, 
leased  to  the  defendant  for  the  term  of  five  years,  a  certain  lot 
of  land  in  Lisbon,  in  the  county  of  St.  Lawrence,  containing 
thirty  acres,  upon  certain  conditions  contained  in  the  lease,  and 
also  at  the  same  time  leased  to  defendant  a  certain  other  lot  or 
farm  in  the  same  town,  containing  135  acres,  for  the  same  pe- 
riod, and  also  the  use  for  the  same  time  of  ten  sheep,  ten  cows, 
one  yoke  of  oxen,  one  double' wagon,  one  plow,  one  drag,  one 
grindstone  and  one  chain,  for  300  bushels  of  potatoes  per  year, 
to  be  delivered  at  the  depot  in  Lisbon,  or  in  lieu  thereof, 
money  at  the  rate  of  33£  cents  per  bushel  for  the  potatoes. 
That  the  lease  'contained  averments  on  the  part  of  defendant, 
to  keep  the  fences  and  buildings  on  the  premises  in  repair, 
and  to  keep  the  cattle  and  sheep  and  utensils  in  good  order, 
and  to  so  return  them  at  the  expiration  of  the  term. 

The  complaint  further  averred,  that  defendant  entered  into 
possession  of  the  premises  and  so  remained  until  the  expiration 
of  the  term  on  the  19th  of  April,  1857;  that  the  lessor,  the  tes- 
tator, died  in  the  month  of  December,  1854,  having  executed, 
made  and  published  his  last  will  and  testament,  appointing 
plaintiff  his  sole  executrix,  and  making  her  devisee  in  fee  sim- 
ple of  the  135  acre  lot.  The  plaintiff  then  assigned  for  breaches, 
that  defendant  did  not  deliver  the  potatoes  for  the  last  two 
years  of  the  term,  and  refuses  to  pay  the  $200  in  money ;  that 
he  has  not  returned  nine  of  the  cows ;  that  he  did  not  fence  the 
orchard,  or  carry  on  the  farm  or  premises  in  a  good  work- 
manlike manner,  nor  did  he  keep  the  fences  and  buildings  in 
good  repair. 

The  defendant  demurs  to  the  complaint  on  the  grounds : 
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1.  That  there  is  a  misjoinder  of  parties,  the  plaintiff  claim- 
ing to  prosecute  as  executrix  and  also  as  devisee. 

2.  That  there  is  a  misjoinder  of  causes  of  action,  viz :  for 
those  which  accrued  only  to  the  heir,  and  for  those  which  ac- 
crued only  to  the  executor,  that  plaintiff  cannot  recover  for 
damages  to  the  freehold  and  for  rent  accruing  after  the  death 
of  the  testator  ;  and  that  she  cannot  as  devisee,  recover  for  not 
returning  said  personal  property. 

BISHOP  PERKINS,  for  plaintiff. 

MORRIS  &  VARY, /or  defendant. 

\ 

C.  L.  ALLEN,  Justice.  I  do  not  perceive,  as  was  contended 
on  the  argument,  that  there  is  any  breach  assigned  under  that 
part  of  the  lease  relating  to  the  thirty  acre  lot.  The  breaches 
seem  to  be  wholly  confined  to  that  part  which  demises  the  lot 
of  135  acres.  The  plaintiff  claims  that  defendant  has  not  paid 
the  rent  for  the  last  two  years,  which  accrued  after  the  death 
of  the  testator,  and  which  she  must  be  entitled  to  recover  if  at 
all,  as  devisee  of  the  premises  and  not  as  executrix,  as  in  the 
latter  capacity,  she  could  only  be  entitled  to  recover  for  rent 
due  up  to  the  time  of  the  testator's  death. 

She  also  claims  to  recover  for  breach  of  the  covenants  for 
repair,  and  for  not  returning  the  cattle.  This  claim  she  must 
sustain  if  at  all  as  executrix.  The  question  then  is,  whether 
she  can  unite  the  two  causes  of  action  in  one  suit  and  in  the 
same  count? 

It  has  been  correctly  remarked,  in  my  judgment,  "that 
the  equitable  interest  is  with  very  few  and  slight  exceptions, 
the  grand  criterion  as  to  who  are  or  are  not  the  necessary  or 
proper  parties  to  a  proceeding  of  whatever  nature."  (1  Whit. 
68;  note  to  Voorhies'  Code,  1857,  §§  111,  112,  117.)  And  the 
rule  in  chancery  always  was,  that  every  person  interested  in 
the  event  of  a  suit,  or  necessary  to  the  relief  sought,  must  be 
made  a  party.  (9  Cow.  537 ;  2  Paige,  278.) 

By  the  Code,  section  167,  the  plaintiff  may  unite  in  the  same 
complaint  several  causes  of  action,  whether  they  be  such  as 


NEW- YORK  PRACTICE  REPORTS.  79 

Armstrong  agt.  Hall. 

Tiave  been  heretofore  denominated  legal  or  equitable,  when  they 
all  arise  out  of  the  same  transaction,  or  transactions  connected 
with  the  same  subject  of  action,  provided  they  affect  all  the 
parties  to  the  action  and  are  separately  stated.  The  object  of 
the  Code  seems  to  have  been  to  avoid  a  multiplicity  of  actions, 
and  to  effect  if  possible,  between  the  same  parties  in  one  ac- 
tion, an  end  of  the  controversy.  The  testator,  if  living,  could 
not  recover  but  in  one  action,  and  by  section  111,  every  ac- 
tion must  be  brought  in  the  name  of  the  party  in  interest.  The 
devisees  and  legatees  are  the  real  parties  under  a  will  in  an  ac- 
tion brought  by  the  executors;  but  by  section  119,  the  execu- 
tor or  administrator  or  trustee  of  an  express  trust,  or  a  person 
expressly  authorized  by  statute,  may  sue  without  joining  with 
him,  the  person  for  whose  benefit  the  action  is  prosecuted. 

This  section  leaves  section  111  in  force,  as  was  the  object  of 
the  commissioners  of  the  Code,  when  they  declared  that  they 
intended  to  require  in  the  same  action  all  parties  necessary  to 
make  an  end  to  the  controversy.  (See  their  notes.)  Here  the 
defendant  ought  not  to  complain  that  the  plaintiff  has  com- 
menced but  one  suit  against  him,  when  she  ought  to  have 
commenced  two.  She  unites  the  right  of  E.  A.  as  executrix 
with  the  right  of  E.  A.  as  devisee,  both  rights  accruing  under 
a  contract  made  by  the  testator  with  the  defendant,  and  grow- 
ing out  of  the  same  matter. 

She  has  a  common  interest  as  executrix  and  devisee  in  the 
subject  matter  of  the  action,  and  this  would  be  good  ground 
for  joining  in  a  court  of  equity.  (1  Paige,  20;  12  Barb.  28.) 
It  is  proper  to  say  that  the  case  cited  by  defendant's  counsel 
of  Pugsley  agt.  Allen,  (14  Barb.  116,)  was  reversed  by  court  of 
appeals.  (1st  Kernan,  494.) 

I  think  the  demurrer  is  not  well  taken,  and  there  must  be 
judgment  for  the  plaintiff,  with  leave  for  defendant  to  answer 
on  payment  of  $22  costs.  Order  accordingly. 
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SUPERIOR  COURT. 

JOSEPH  A.  BITTING,  Respondent  agt.  GEORGE  E.  VANDEN- 
BURGH  and  others,  Appellants. 

Is  a  person's  watch  exempt  by  law  from  execution  ?  In  the  great  multitude  of 
cases,  a  watch  is  carried  for  mere  convenience,  and  the  statute  would  not  pre- 
serve it  for  the  use  of  the  debtor,  because  though  convenient  it  is  not  neces- 
sary. 

Under  certain  circumstances  a  watch  or  a  clock  may  be  so  necessary  that  when 
in  actual  use,  either  of  them  may  be  within  the  description  of  necessary  house- 
hold furniture.  For  instance,  where  a  watch  is  hung  up  for  use  in  the  house  of 
a  family  (having  no  clock)  whose  daily  avocations  are  of  such  a  nature  that  a 
timepiece  is  indispensable. 

And  in  cases  in  which  the  nature  of  a  man's  employment  is  such  that  a  timepiece 
is  necessary  to  the  prosecution  of  the  business  by  which  he  obtains  a  livelihood, 
and  where  ho  uses  hia  watch  in  the  business  itself.  Cases  may  occur  in  which 
his  business  cannot  be  done,  or  if  he  be  an  employee,  his  duties  cannot  be  dis- 
charged without  a  wateh.  In  such  case,  his  watch  may  properly  be  included 
within  the  terms  "  working  tools." 

A  watch  in  the  possession  of  a  debtor  which  belonged  to  his  deceased  wife,  and 
which  was  given  to  her  by  her  mother,  will  not  be  ordered  to  be  delivered  to  a 
receiver  of  th'e  debtor,  in  proceedings  supplementary  to  execution. 

It  must  now  be  deemed  well  settled  that  proceedings  supplementary  to  execution 
after  the  return  thereof  unsatisfied,  are  proceedings  before  &  judge  out  of  court, 
not  a  proceeding  in  court 

Where  after  the  issuing  of  an  execution,  it  is  made  to  appear  that  the  debtor  has 
property  which  he  refuses  to  apply  to  the  satisfaction  of  the  judgment,  the  court 
may  make  an  order  and  direct  proceedings  to  compel  such  application.  But 
proceedings  had  for  the  discovery  of  property  after  execution  is  returned,  must 
bo  had  before  &  judge  out  of  court,  and  when  so  commenced  the  court  as  such, 
has  no  authority  to  make  any  order  therein. 

And  it  was  field,  where  a  motion  was  made  and  decided  at  special  term  that  an 
attachment  issue  against  the  defendant  for  neglecting  to  deliver  his  property  to 
a  receiver  in  proceedings  supplementary  to  execution,  after  execution  returned 
unsatisfied,  that  the  court  had  no  jurisdiction  to  make  such  an  order ;  it  should 
have  been  made  by  a  judge  out  of  court. 

General  Term,  January,  1859. 

Before  BOSWORTH,  Ch.  J.,  SLOSSON,  WOODRUFF  and  MON- 
CRIEF,  Justices. 
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PROCEEDINGS  were  taken  in  this  action  supplementary  to 
execution,  before  one  of  the  justices  of  this  court,  in  which  the 
defendants  were  examined  touching  their  property,  after  the 
return  of  an  execution  unsatisfied,  pursuant  to  the  provisions 
of  section  292  of  the  Code. 

Upon  that  examination,  it  appeared  that  among  other  arti- 
cles of  personal  property,  each  of  three  of  the  defendants  was 
in  possession  of  a  watch.  A  receiver  was  appointed,  and  an 
order  was  made  by  Mr.  Justice  HOFFMAN,  on  the  27th  day  of 
November,  1858,  that  the  defendants  deliver  to  the  receiver  all 
their  effects,  &c.,  which  they  or  any  of  them  had  \vhen  served 
with  the  original  order,  except  such  property  as  is  by  law  ex- 
empt from  execution,  &c. 

The  receiver  demanded  from  the  defendants  their  property, 
including  the  watches.  The  defendants  refused  to  deliver  the 
property.  The  plaintiff's  attorney  thereupon  served  upon  the 
attorney  for  the  defendants,  a  notice  dated  October  the  22d, 
1858,  that  a  motion  would  be  made  "  at  a  special  term  of  New- 
York  superior  court,  at  City  Hall  New- York,  on  first  Monday 
of  November  next,  at  10  o'clock,  A.M.,  that  an  attachment 
issue  against  the  defendants  for  neglecting  to  deliver  their 
property." 

Before  this  motion  was  made,  the  defendants'  attorney  served 
upon  the  attorney  for  the  plaintiff,  a  notice  dated  December 
the  5th,  1858,  that  upon  certain  affidavits,  &c.,  "  this  court  will 
be  moved  at  a  special  term  thereof,  to  be  held  at  the  City  Hall 
in  the  city  of  New- York,  on  the  22d  day  of  December,  1858, 
at  the  opening  of  the  court  on  that  day,  or  as  soon  thereafter  as 
counsel  can  be  heard,"  that  the  order  of  Mr.  Justice  HOFFMAN 
be  vacated,  and  that  the  defendants  be  discharged  from  the 
cupplementary  proceedings. 

The  two  motions  were  brought  on  together  at  the  special 
term,  and  an  order  was  there  made  and  entered,  that  the  de- 
fendants deliver  certain  specified  property  to  the  receiver,  in- 
cluding the  three  watches  above  mentioned,  and  that  upon  the 
defendants  complying  with  the  order,  such  compliance  to  ope- 
rate as  a  discharge  from  the  supplemental  order  herein,  but  on 
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non-compliance  with  this  order  within  five  days  after  service 
of  a  copy  hereof,  an  attachment  to  issue  against  such  of  the  de- 
fendants as  do  not  comply,  as  for  a  contempt. 

From  so  much  of  the  order  as  required  three  of  the  defend- 
ants to  deliver  their  watches  respectively  to  the  receiver,  the 
defendants  appealed  to  the  general  term. 

JOHN  AITKEN,  for  respondent. 
JOHN  FITCH,  for  appellants. 

By  the  court  —"WOODRUFF,  Justice.  The  question  discussed 
upon  this  appeal  was,  whether  under  the  statute  of  1842,  (Sess. 
Laws  of  1842,  chap.  157,  §  1,)  the  defendants'  watches  are  ex- 
empt from  execution  ?  For  if  so,  they  are  not  liable  to  be 
reached  by  supplementary  proceedings,  and  the  order  direct- 
ing their  delivery  to  the  receiver  was  erroneous. 

The  three  defendants  by  whom  respectively  the  watches  are 
held,  have  it  is  alleged,  each  a  family  for  whom  he  provides, 
and  he  claims  to  retain  his  watch  upon  the  ground  that  upon 
the  facts  shown  on  the  motion  at  special  term,  the  watch  within 
a  fair  and  reasonable  construction  of  the  statute,  is  within  the 
description  in  the  statute  which  exempts  "  necessary  house- 
hold furniture  and  working  tools."  The  statutes  reserving  a 
email  amount  for  the  benefit  of  a  debtor's  family,  have  hereto- 
fore received  a  Ijberal  construction  in  the  cases  in  which  their 
provisions  have  been  considered.  (See  25  Wendell  J2.  370 ; 
11  Leg.  Obs.  250 ;  5  Uow.  Pr.  Rep.  288 ;  8  id.  75 ;  3  Abbott^ 
466.) 

Under  certain  circumstances  a  watch  or  a  clock  may  no 
doubt,  be  so  necessary  that  when  in  actual  use,  cither  of  them 
may  be  within  the  description  of  necessary  household  furniture. 
So  it  lias  once  been  held  in  this  court,  if  a  watch  hung  up  for 
use  in  the  house  of  a  family  (having  no  clock)  whose  daily 
avocations  were  of  such  a  nature  that  a  timepiece  was  indis- 
pensable. We  can  readily  imagine  cases  in  which  the  nature 
of  a  man's  employment  is  such  that  a  timepiece  is  necessary  to 
the  prosecution  of  the  business  by  which  he  obtains  a  liveli- 
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hood,  and  where  he  uses  his  watch  in  the  very  business  itself. 
Cases  may  occur  in  which  his  business  cannot  be  done,  or  if 
he  be  an  employee,  his  duties  cannot  be  discharged  without  a 
watch.  In  such  case,  his  watch  may  properly  be  included 
within  the  terms  "  working  tools." 

On  the  other  hand,  it  is  clear  that  in  the  great  multitude  of 
cases,  a  watch  is  carried  for  mere  convenience,  and  the  statute 
would  not  preserve  it  for  the  use  of  the  debtor,  because  though 
convenient  it  is  not  necessary.  We  do  not  feel  at  liberty  in 
this  case  to  determine  whether  the  watches  in  question  are  ex- 
empt or  not  under  the  circumstances  disclosed  by  the  affida- 
vits and  the  examination  of  the  debtors.  We  should  hesi- 
tate in  ordering  a  delivery  to  the  receiver  of  the  watch  now  in 
the  possession  of  one  of  the  defendants,  which  belonged  to  his 
deceased  wife,  and  which  was  a  present  to  her  from  her  mother 
before  marriage.  This,  we  presume,  the  plaintiff  himself, 
on  further  reflection,  will  not  desire  to  take.  The  gift  appears 
to  have  been  made  to  her  since  the  statutes  of  1847  and  1848, 
by  which  gifts  so  made  are  the  separate  property  of  the  wife; 
and  if  not  the  property  of  the  husband  the  creditor  cannot  take 
it  from  him  if  he  would,  and  whether  necessary  for  his  use  or 
not.  The  proofs  in  relation  to  the  other  watches  are  not  so 
full  as  we  should  desire  if  we  were  now  to  decide  whether  they 
ought  to  be  deemed  working  tools  or  not. 

But  as  above  suggested,  we  are  not  at  liberty  to  decide  that 
question.  We  have  no  jurisdiction  in  this  case  to  make  any 
order,  except  to  affirm  or  reverse  the  order  made  at  special 
term.  And  the  special  term  has  no  jurisdiction  to  u?ake  any 
order  upon  the  motions  which  were  there  made.  It  has  often 
been  held  and  is  now  to  be  deemed  settled,  that  proceedings 
supplementary  to  execution  after  the  return  thereof  unsatisfied, 
are  proceedings  before  a  judge  out  of  court,  not  a  proceeding 
in  court. 

Where  after  the  issuing  of  an  execution,  it  is  made  to  ap- 
pear that  the  debtor  has  property  which  he  refuses  to  apply  to 
the  satisfaction  of  the  judgment,  the  court  may  make  an  order 
and  direct  proceedings  to  compel  such  application.  But  pro- 
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ceedings  had  for  the  discovery  of  property  after  the  execution 
is  returned,  must  be  had  before  a  judge  out  of  court,  and 
when  so  commenced,  the  court  as  such,  has  no  authority  to 
make  any  order  therein. 

This  proceeding  is  of  the  latter  description.  It  was  taken 
under  the  first  clause  of  section  292,  and  was  conducted  before 
a  judge  out  of  court  down  to  and  including  the  order  appoint- 
ing a  receiver,  and  directing  generally  that  the  debtors  deliver 
to  him  their  property  not  exempt  from  execution.  But  the 
notices  of  the  present  motion  which  were  made  at  special  term, 
are  unequivocal  and  explicit;  no  words  were  used  therein  which 
can  be  taken  to  indicate  an  intention  to  move  before  the  judge, 
or  that  can  warrant  us  in  saying  that  the  words  "  at  special 
term,"  may  be  taken  to  designate  the  place,  where  for  the  time 
being,  the  judge  might  be  found. 

Nor  was  the  order  in  fact  made  by  the  judge,  as  a  judge  out 
of  court ;  it  does  not  purport  to  be  signed  by  him.  The  no- 
tices are  that  a  motion  will  be  made  "  at  a  special  term  of  the 
court,"  and  "  that  this  court  will  be  moved  at  a  special  term 
thereof."  The  motions  were  in  fact  made  before  the  court  at 
special  term.  The  order  was  entered  in  the  minutes  and  is  cer- 
tified as  an  order  of  the  court  at  special  term.  The  court  had 
no  power  to  make  any  order  in  these  proceedings,  and  the  ac- 
tion of  the  special  ter,m  must  be  reversed  upon  that  ground. 

Had  the  order  been  made  by  the  judge  out  of  court,  and  been 
entered  with  the  clerk  pursuant  to  section  350,  for  the  purpose 
of  appealing  therefrom,  the  proceeding  would  have  been  regu- 
lar. But  that  was  not  the  course  pursued.  Counsel  for  both 
parties  have  fallen  into  error  in  this  matter,  and  a  reversal  was 
not  insisted  upon  on  this  ground,  but  we  are  not  willing  to  af- 
firm an  order  which  we  are  clear  the  special  term  had  no  au- 
thority to  make. 

Order  reversed,  without  costs  to  either  party. 

Akely  agt.  Akely. 
Lewin  agt.  Stewart. 
Bartle  agt.  Oilman. 
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OYEK  AND  TERMINER. 
THE  PEOPLE  agt.  MARY  HARTUNG. 


Tho  following  irregularities  in  the  deliberations  of  a  jury  in  a  case  of  murder  wero 
established  :  One  of  the  jurors  inquired  of  a  constable  in  attendance,  whether 
the  jury  could  not  bring  in  a  verdict  of  manslaughter  ?  Stating  at  the  same 
time,  that  if  they  could  do  so,  the  whole  jury  would  agree  on  such  a  verdict 
Upon  which,  the  constable  in  violation  of  his  duty  and  oath,  undertook  to  give 
Lis  opinion.  The  Revised  Statutes  were  subsequently  sent  for  by  the  jury,  and 
their  provisions  in  relation  to  the  crimes  of  murder  and  manslaughter,  ex- 
amined, 

Held,  that  these  irregularities  of  the  jury  would  have  been  sufficient  to  vitiate  the 
verdict,  unless  it  had  appeared  beyond  all  reasonable  doubt  that  no  injury  had 
resulted  from  it  to  the  defendant. 

It  is  well  settled  that  the  evidence  of  jurors  is  not  allowed  for  the  purpose  of  im- 
•peaching  or  in  any  way  impairing  the  effect  of  their  verdict.  Much  less  are 
their  unsworn  and  irresponsible  statements  as  to  the  occurrences  in  the  jury 
room  to  be  allowed  to  bo  brought  second  hand  before  the  court,  in  support  of 
an  application  to  set  aside  their  verdict. 

The  practice  of  one  or  more  constables  being  constantly  present  in  the  jury  room, 
is  not  to  be  commended,  but  it  seems  there  is  no  rule  which  prohibits  it. 

The  defendaut's  counsel  took  the  ground  that  under  the  circumstances  of  this  case, 
the  verdict  of  the  jury  was  not,  and  could  not  have  been  the  result  of  that  calm 
deliberation  and  concurring  judgment  which  alone  could  fitly  characterize  so 
momentous  an  act.  The  court  on  a  review  of  the  circumstances,  thought  other- 
wise, and  denied  the  motion  for  a  new  trial. 

Albany  Oyer  and  Terminer,  March,  1859. 
MOTION"  by  defendant  for  a  new  trial,  on  the  ground  of  irreg- 
ularity of  the  jury. 


J.  HADLEY  and  ANDREW  J.  COLVIN,  for  defendant. 
SAMUEL  COURTNEY,  District  Attorney,  and  LYMAN  TRE- 
MAIN,  Attorney-  General,  for  Vie  people. 

By  the  court  —  HARRIS,  Justice.  This  application  is  founded 
upon  irregularities  which  are  alleged  to  have  occurred  in  the 
jury  room  while  the  jurors  were  engaged  in  their  deliberations. 
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But  one  of  these  irregularities  is  established  by  proof.  It 
does  appear  that  one  of  the  jurors  inquired  of  a  constable  who 
•was  in  attendance,  whether  the  jury  could  not  bring  in  a  ver- 
dict of  manslaughter,  stating  at  the'  same  time,  that  if  they 
could  do  so,  the  whole  jury  would  agree  on  such  a  verdict. 
The  constable,  in  violation  of  his  duty  as  well  as  his  oath,  un- 
dertook to  give  his  opinion.  He  said  he  thought  they  could, 
but  added,  that  they  had  better  consult  their  foreman,  who  be- 
ing a  justice  of  the  peace,  would  probably  know.  The  Revised 
Statutes  were  subsequently  sent  for  by  the  jury,  and  their 
provisions  in  relation  to  the  crimes  of  murder  and  manslaugh- 
ter examined. 

This  proceeding  on  the  part  of  the  .jury  was  a  reprehensible 
irregularity,  and  is  sufficient  to  vitiate  the  verdict,  unless  it  ap- 
pears bej'ond  all  reasonable  doubt,  that  no  injury  has  resulted 
from  it  to  the  defendant.  It  is  necessary,  therefore,  to  con- 
sider this  question.  After  the  jury  had  thus  endeavored  to 
ascertain  for  themselves  whether  they  could  find  the  defend- 
ant guilty  of  manslaughter,  they  came  into  court  and  stated 
they  all  agreed  that  the  defendant  was  guilty  to  some  extent,  but 
were  divided  in  opinion  as  to  the  degree  of  her  guilt.  They 
then  inquired  of  the  court  whether  they  could  render  any  other 
verdict  than  that  of  guilty  or  not  guilty  of  the  crime  charged? 
They  were  instructed  that  a  verdict  of  manslaughter  would 
not  be  sustained  by  the  evidence,  and  that  guilty  or  not  guilty 
of  the  crime  charged,  was  the  only  verdict  which  they  could 
appropriately  render.  Under  these  circumstances,  it  cannot 
be  possible  that  the  defendant  was  in  any  way  prejudiced  by 
the  attempt  of  the  jury  to  ascertain  by  consulting  the  Revised 
Statutes,  whether  they  could  not  convict  her  of  a  minor  of- 
fence. It  is  very  certain,  I  think,  that  the  verdict  has  not  been 
affected  in  the  least  degree  by  the  impropriety  of  the  jury  in 
seeking  to  inform  themselves  as  to  the  law. 

The  other  charges  of  misconduct,  some  of  which  if  estab- 
lished, would  be  quite  sufficient  to  avoid  the  verdict,  are  en- 
tirely unproved.  These  charges  rest  upon  the  affidavit  of  the 
defendant's  counsel  who  do  not  profess  to  have  any  knowledge 
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on  the  subject  themselves,  but  make  their  statements  upon 
their  information  and  belief.  Nor  do  they  give  the  sources  of 
such  information.  From  the  character  of  the  charges,  how- 
3.ver,  it  may  be  inferred  that  it  was  derived  from  some  one  or 
more  of  the  jurors  themselves.  The  constables  who  were  in 
ittendance  upon  the  j  ury,  have  each  so  far  as  they  could,  de- 
nied the  truth  of  these  charges. 

No  rule  of  law  is  better  settled  than  that  the  evidence  of 
jurors  is  not  to  be  allowed  for  the  purpose  of  impeaching  or  in 
any  way  impairing  the  effect  of  their  verdict.  The  doctrine 
has  long  been  established  in  England.  It  has  been  maintained 
with  singular  steadiness  and  unanimity  in  the  United  States — 
with  the  exception  of  Tennessee,  where  following  an  early  pre- 
cedent, its  courts  have  somewhat  modified  the  rule.  There  is 
not  I  think,  another  state  in  which  the  rule  has  not  been  as- 
serted and  enforced.  Even  in  Tennessee,  where  the  affidavits 
of  jurors  have  sometimes  been  received  to  prove  facts  which, 
tended  to  vitiate  their  verdict,  the  courts  have  repeatedly  de- 
claied  that  the  practice  was  dangerous  and  ought  not  to  be  ex- 
tended a  single  step  beyond  what  it  had  already  attained. 

But  aside  1'rom  all  adjudication,  the  doctrine  rests  upon  the 
clearest  principles  of  public  policy.  It  is  infinitely  better  that 
the  irregularities  which  undoubtedly  sometimes  occur  in  the 
jury  room,  should  be  tolerated,  rather  than  to  throw  open  the 
doors  and  allow  every  disappointed  party  to  penetrate  into  its 
secrets.  The  most  enlightened  jurists  have  united  in  deprecat- 
ing the  mischiefs  which  would  flow  from  such  a  license. 
Nothing  would  be  more  sure  to  detract  from  the  confidence  or 
weaken  the  security  which  the  community  now  feel  in  this 
justly  cherished  mode  of  trial.  If  this  sanctuary  were  to  be 
thrown  wide  open  and  an  inquisition  held  upon  the  conduct  of 
jurors  and  the  reasons  upon  which  individually  their  verdict 
was  founded,  the  trial  by  jury  now  held  in  such  sacred  re- 
gard, could  not  long  survive  the  dishonor  to  which  it  would  in- 
evitably be  exposed. 

But  if  jurors  should  not  be  allowed  to  give  evidence  to  de- 
stroy their  own  verdict,  how  much  more  objectionable  it  would 
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be  to  allow  them  to  expose  the  occurrences  of  the  jury  room 
and  allow  their  unsworn  and  irresponsible  statements  to  be 
brought  second  hand  before  the  court,  in  support  of  an -appli- 
cation to.  set  aside  their  verdict.  It  is  impossible  to  give  the 
least  effect  to  such  statements  without  a  fearful  departure  from 
the  very  first  principles  of  evidence. 

A  point  was  made  by  the  defendant's  counsel,  though  it  was 
not  much  pressed  upon  the  argument,  that  the  constables  sworn 
to  attend  the  jury,  were  one  or  more  of  them  constantly  pres- 
ent in  the  jury  room.  The  practice  is  not  in  my  judgment  to 
be  commended,  and  yet  it  is  almost  if  not  quite  universal,  and 
I  know  of  no  rule  which  prohibits  ,it.  Few  verdicts  could 
stand,  if  this  were  a  ground  of  impeachment. 

The  only  other  ground  urged  by  the  defendant's  counsel  in 
support  of  their  application  is,  that  the  verdict  is  not  and  could 
not  have  been  the  result  of  that  calm  deliberation  and  concur- 
ring judgment  which  alone  could  fitly  characterize  so  momen- 
tous an  act.  I  have  not  thus  regarded  the  action  of  the  jury. 
From  the  commencement  of  the  trial  until  their  verdict  was 
pronounced,  I  believe  the  jury  were  fully  impressed  with  the 
solemnity  of  their  duty.  Certainly  I  have  seen  no  evidence  to 
the  contrary. 

It  is  true,  that  after  they  had  been  engaged  in  their  deliber- 
ations forty-eight  hours,  they  declared  themselves  unable  to 
agree  upon  -a  verdict,  and  yet  in  a  very  minutes  after,  they 
Tendered  their  verdict  of  guilty.  To  me,  however,  in  view  of 
all  the  circumstances,  this  fact  docs  not  seem  surprising.  The 
defence  was  presented  with  a  degree  of  zeal  and  professional 
skill  unsurpassed,  if  not  unequalled  in  my  experience  of  crim- 
inal trials.  To  all  who  witnessed  the  trial,  its  effect  was  mani- 
fest. It  was  felt  by  all.  It  awakened  not  only  in  the  jury, 
but  in  all  who  took  part  in  the  trial,  an  active  sympathy  for  the 
defendant.  The  press  of  the  city  and  the  community  gener- 
ally, manifested  a  kindred  feeling.  It  was  under  these  cir- 
cumstances and  such  influences,  that  the  jury  retired  to  delib- 
erate upon  their  verdict. 

The  theory  of  the  defence  had  been,  that  but  one  person  was 
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guilty  of  the  crime  as  principal,  and  that  the  defendant  was 
not  that  person.  It  is  evident  from  the  communications  re- 
ceived from  the  jury  during  the  progress  of  their  deliberations, 
that  much  of  their  lime  was  occupied  with  the  consideration 
of  the  question  whether  the  defendant  or  the  other  person 
whose  name  was  associated  with  that  of  the  defendant  in  the 
testimony,  was  most  guilty.  No  juror  seems  at  any  time  to 
have  thought  the  defendant  innocent.  The  question  upon 
which  they  were  divided  in  opinion  was,  which  of  the  two 
persons  implicated  in  the  transaction  was  most  guilty  ?  Thus, 
in  the  communication  made  to  the  judge  by  one  of  the  jurors 
on  Sunday  evening,  it  is  asked  whether,  "  if  the  jury,  after 
the  most  careful  and  laborious  investigation,  are  absolutely  un- 
able to  find  which  of  the  inculpated  parties  is  most  guilty,  a 
verdict  of  not  guilty  could  be  rendered  ?"  The  communication 
made  to  the  court  on  Monday  morning,  indicates  a  similar  di- 
vision of  opinion  among  the  jury.  When,  in  consequence  of 
the  instructions  they  then  received,  the  jury  found  themselves 
restricted  to  the  single  question  whether  the  defendant  was 
guilty  or  innocent  of  the  crime  charged,  without  reference  to 
the  guilt  or  innocence  of  any  other  person,  their  previous  de- 
liberations had  prepared  them  to  answer  the  question.  Their 
work  was  done,  and  they  at  once  and  unanimously  said,  she 
is  not  innocent — she  is  guilty.  The  verdict  was  clearly  war- 
ranted by  the  testimony.  The  defendant  had  herself  procured 
the  poison.  She  procured  it  too  in  a  manner  and  under  cir- 
cumstances tending  strongly  to  prove  a  guilty  purpose.  It 
was  in  her  own  hands  on  Sunday  evening.  On  Tuesday,  it 
was  hastening  to  perform  its  deadly  work.  It  is  possible  that 
the  poison  passed  from  the  hand  of  the  defendant  to  another 
hand,  by  which  it  was  administered  to  the  deceased.  But  the 
testimony  reveals  no  such  hand.  And  even  if  it  were  con- 
ceded that  another  participated  in  the  crime,  the  circumstances 
are  such  as  scarcely  to  warrant  the  jury  in  exonerating  the  de- 
fendant from  guilt. 

Having  thus  considered  all  the  grounds  presented  by  the 
defendant's  counsel  in  support  of  their  application,  and  as  I 
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trust,  with  an  anxious  desire  that  no  injustice  should  be  done 
to  the  defendant,  the  conclusion  to  which  I  have  been  led  is, 
that  the  court  is  not  at  liberty  to  interfere  with  the  verdict. 
The  motion  for  a  new  trial  must,  therefore,  be  denied.        . 


SUPEEME  COUET. 

AARON  H.  BEAN  agt.  PETER  EENWAY,  impleaded  with  ED- 
WARD WELLS. 

This  case  presents  a  purchase  of  goods  upon  false  representations,  (not  unfrequent 
in  the  city  of  New-York,)  upon  these  facts: 

The  goods  were  sold  by  the  plaintiff  to  defendant  Wells,  upon  a  credit  of  six 
months,  upon  the  representations  of  defendant  Renway,  that  Wells  was  good 
and  responsible  to  the  extent  of  $800  to  $1,000.  That  he  was  a  prudent  and 
careful  man,  worth  $2,000  to  $3,000,  and  owed  very  little  if  anything,  and  that 
he  was  every  way  responsible  and  worthy  of  credit. 

When  the  fact  was,  that  at  the  time  of  the  purchase,  Wells  was  considerably  in  debt, 
and  in  reality  insolvent,  and  Renway  knew  it,  for  among  other  debts  of  Wells, 
was  a  judgment  agninst  him  in  favor  of  Renway,  for  $1,000,  docketed  only  one 
month  previous  to  the  purchase,  and  upon  which  an  execution  was  issued  and 
put  in  the  hands  of  an  officer,  and  on  the  arrival  of  the  goods  from  New-York,  and 
before  they  reached  Wells'  store,  the  execution  was  fastened  upon  them  by  a 
familiar  proceeding  called  a  levy.  Judgment  was  rendered  for  plaintiff  with 
costs. 

New  •  York  General  Term,  December,  1858. 

Before  DAVIES,  P.  J.,  SUTHERLAND andlxGRAHAM,  Justices. 

THE  summons  in  this  action  was  for  relief,  and  the  com- 
plaint alleged  fraud  and  misrepresentations  on  the  part  of  the 
defendant  Eenway,  upon  the  purchase  of  the  articles  set  forth 
in  the  complaint,  consisting  of  wine?,  brandies  and  liquors.  The 
cause  being  at  issue  upon  the  pleadings,  it  was  by  stipulation 
of  the  attorneys  of  the  respective  parties,  and  the  order  of  the 
court,  referred  to  Amos  K.  Hadley,  Esq.,  as  sole  referee.  The 
defendant  Edward  "Wells,  was  not  served  with  eitheT  a  copy  of 
the  summons  or  complaint.  The  referee  found  and  reported 
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as  matters  of  fact :  That  in  the  early  part  of  August,  1851,  the 
plaintiff  at  the  city  of  New-York,  sold  and  delivered  to  the  de- 
fendant Edward  Wells,  merchandise  to  the  amount  of  two 
hundred  and  fifty-eight  dollars  and  fifty-six  cents,  on  a  credit; 
of  six  months,  for  which,  he  took  said  Wells'  promissory  note. 
That  the  order  for  them  was  received  and  the  bill  thereof  dated 
the  30th  day  of  July,  1851,  but  the  goods  were  not  delivered 
till  some  time  in  August,  1851.  That  the  delay  in  the  deliv- 
ery of  the  goods  grew  out  of  the  plaintiff's  doubt  and  hesitancy 
about  the  responsibility  of  said  Wells.  That  he  was  finally 
induced  to  sell  and  deliver  the  goods  to  Wells,  by  the  repre- 
sentations of  the  defendant  Renway,  that  he  (Wells)  was  good 
and  responsible  to  the  extent  of  $800  to  $1,000.  That  he  was 
a  prudent  and  careful  man,  worth  $2,000  to  $3,000,  and  owed 
very  little  if  anything,  and  that  he  was  every  way  responsible 
and  worthy  of  credit. 

That  at  the  time  of  such  sale  and  delivery,  the  said  Wells 
was  considerably  in  debt,  and  was  in  fact  insolvent,  and  that 
the  defendant  Renway  knew  it,  and  that  among  other  debts 
owing  by  Wells  at  the  time  of  this  sale  was  a  judgment  dock- 
eted against  him  on  the  30th  day  of  June,  1851,  one  month 
before  the  sale,  in  favor  of  defendant  Peter  Renway,  for  $1,000 
and  costs,  and  on  which  judgment  the  said  defendant  Renway, 
caused  an  execution  to  be  issued  and  served  upon  the  same 
goods  so  sold  and  delivered  by  the  plaintiff  to  Wells,  on  their 
arrival  at  Whitehall,  and  "before  they  reached  the  store  of  said 
Wells.  That  such  representations  on  the  part  of  the  defend- 
ant Renway,  were  false  and  fraudulent,  were  designed  to  in- 
duce and  did  induce  the  sale  and  delivery  aforesaid. 

And  as  matter  of  law,  that  the  plaintiff  was  entitled  to  judg- 
ment against  both  defendants,  for  said  sum  of  two  hundred 
and  fifty -eight  dollars  and  fifty-six  cents,  and  interest  thereon 
from  the  first  day  of  February,  1852,  amounting  together  up 
to  the  date  of  the  report,  to  three  hundred  and  seventy  dollars 
and  eighteen  cents,  ($370.18,)  besides  costs  of  the  action. 

From  the  judgment  entered  upon  the  report  of  the  referee, 
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the  defendant  Renway  appealed  to  the  general  term  of  this 
court. 


JOHN  FITCH,  for  plaintiff. 
POTTER  &  TANNER,  for  defendant. 

By  the  court — SUTHERLAND,  Justice.  There  is  a  good  cause 
of  action  stated  in  the  complaint  against  the  defendant  Ren- 
way,  to  which  he  appeared  and  answered,  and  the  issue  was 
referred  to  A.  K.  Iladley,  Esq.,  who  reported  in  favor  of  the 
plaintiff.  The  report  of  the  referee,  and  the  judgment  entered 
thereon,  were  abundantly  justified  by  the  case  and  the  evi- 
dence. The  evidence  in  the  case,  to  which  no  objection  was 
made,  appears  to  us  to  have  been  abundantly  sufficient  to  au- 
thorize the  conclusion  to  which  the  referee  arrived.  And  we 
are  at  a  loss  to  see  upon  what  ground  the  defendant  Renway, 
expected  this  court  to  set  aside  the  report  of  the  referee. 

The  judgment  entered  on  the  report  of  the  referee  must  be 
affirmed  with  costs. 


NOTE. — The  merchants  in  the  city  of  New- York,  it  is  pretty  generally  under- 
stood, are  very  frequently  the  victims  of  this  fraudulent  and  to  some  extent  sys- 
tematic reducing  process.  And  the  courts  in  the  city  appear  to  understand  and 
intend  from  the  frequency  of  such  cases,  that  no  mock  trials  or  judgments  will  be 
tolerated  in  reference  to  them,  and  that  each  successive  case  of  the  kind  will  have 
a  tendency  to  nerve  the  arm  of  justice,  and  insure  a  more  powerful  blow  upon 
the  head  of  the  offender,  so  that  the  practice  will  probably  become  extra  hazard- 
ous, besides  being  in  the  end  extremely  inconvenient  to  pursue. — [REPORTER. 
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SUPEEME  COUET. 

JOHN  WILLINS,  Eespondent  agt.  H.  H.  "WHEELER,  Appel- 
lant. 

By  the  issuing  of  a  Jong  summons  by  a  justice  of  the  peace,  and  its  service  and  re- 
turn on  a  non-resident  defendant  of  his  county,  the  justice  acquires  no  jurisdic- 
tion over  the  person  of  the  defendant,  and  a  judgment  rendered  upon  service 
of  such  process  is  void. 

And  where  upon  service  of  such  summons,  the  defendant  appeared  before  the  jus- 
tice, on  the  return  day,  to  state  that  he  was  not  a  resident  of  the  county,  and 
did  not  otherwise  appear  in  the  cause,  held,  that  it  ought  to  be  considered  a 
good  plea  to  the  jurisdiction,  at  all  events  it  was  not  such  appearance  as  to  give 
jurisdiction  to  the  justice. 

And  further,  such  objection  by  the  defendant  was  not  waived,  by  the  justice  pro- 
ceeding to  take  testimony  and  render  judgment  against  the  defendant ;  such  a 
judgment  was  entirely  null,  and  the  plaintiff'  could  not  enforce  it  in  any  way. 

And  besides,  such  a  fatal  defect  in  jurisdiction  cannot  be  cured  by  a  mere  omis- 
sion to  take  the  objection.  The  defendant  is  never  hi  court  at  all,  nor  in  the 
jurisdiction  of  the  magistrate,  and  he  is  not  bound  to  do  or  say  anything  in  the 
premises. 

Brooklyn  General  Term,  February,  1859. 

THE  appellant  (Wheeler,)  a  non-resident  of  Kings  county, 
was  sued  before  a  justice  of  the  peace  of  that  county,  by  a  long 
summons,  and  judgment  was  taken  against  him  by  default. 
Wheeler  appealed  to  the  county  court  of  Kings  county,  and 
put  in  an  affidavit  in  that  court,  (under  the  provisions  of  the 
Code,)  showing  that  he  was  a  non-resident,  and  thereby  object- 
ing to  the  jurisdiction  of  the  court.  This  objection,  it  appeared, 
was  either  rejected  or  overruled,  and  the  judgment  of  the  jus- 
tice affirmed.  From  which  last-mentioned  judgment  Wheeler 
appealed  to  this  court. 

0.  B.  WHEELER,  for  appellant. 

G.  E.  LINDSAY,  JR.,  for  respondent. 

By  the  court— EMOTT,  Justice.    If  Wheeler  was  a  non-resi- 
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dent  of  the  county  af  Kings,  the  justice  acquired  no  jurisdic- 
tion of  his  person  by  the  service  of  the  summons  which  he 
issued,  and  which  was  returnable  more  than  four  days  from 
the  date  thereof.  Section  33  of  the  non-imprisonment  act, 
(Laws  of  1831,  ch.  300,)  not  only  prescribes  a  short  summons 
as  the  only  process  by  which  a  non-resident  can  be  sued  in  a 
justices'  court  in  cases  where  a  warrant  cannot  be  issued,  but 
goes  on  to  declare  that  if  such  a  defendant  is  otherwise  pro- 
ceeded against,  "  the  justice  shall  have  no  jurisdiction  of  the 
cause."  In  Harriot  agt.  Van  Coil,  (5  Hill,  285,)  it  was  held 
that  a  justice's  judgment  against  a  non  resident  of  the  county 
sued  by  long  summons  was  void,  and  would  not  justify  a  seiz- 
ure of  goods  under  execution  in  a  suit  against  the  plaintiff  for 
taking  them.  In  Bowne  agt.  Hellor,  (6  Hill,  496,)  the  same 
rule  was  held  as  to  a  judgment  in  a  suit  commenced  by  a  long 
attachment  against  a  non-resident. 

The  defendant  in  the  present  case  did  not  appear  so  as  to 
give  the  justice  jurisdiction.  He  appeared  at  the  return  day 
of  the  summons  to  state  that  he  was  not  a  resident  of  the  county 
of  Kings.  I  do  not  see  why  this  was  not  a  good  plea  to  the 
jurisdiction.  But  as  the  justice  chose  to  disregard  it,  and  pro- 
ceeded after  an  adjournment  to  take  testimony  and  render 
judgment  against  the  defendant,  the  objection  which  he  thus 
attempted  to  interpose  certainly  wras  not  waived  nor  obviated. 
The  judgment  was  entirely  null,  and  the  plaintiff  could  not 
enforce  it  in  any  way.  "Whenever  and  wherever  the  defect  in 
jurisdiction  is  properly  brought  to  the  knowledge  of  the  court, 
it  must  be  fatal  to  the  judgment,  and  to  every  proceeding  un- 
der it.  It  is  said  that  the  defendant  was  bound  to  appear  be- 
fore the  justice  and  take  the  objection  to  the  form  of  the  pro- 
cess, or  that  it  is  waived.  Admitting  that  what  the  defendant 
did  was  not  sufficient  to  raise  the  objection  in  the  justices' 
court,  it  is  very  clear  from  an  unbroken  series  of  decisions,  of 
which  those  I  have  cited  above  are  part,  and  to  which  numer- 
ous others  might  be  added,  that  such  a  fatal  defect  in  jurisdic- 
tion cannot  be  cured  by  a  mere  omission  to  take  the  ob- 
jection. 
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The  defendant  is  never  in  court  at  all,  nor  in  the  jurisdic- 
tion of  the  magistrate,  and  he  is  not  bound  to  do  or  say 
anything  in  the  premises.  The  cases  upon  this  point  will  bo 
found  collected  and  the  point  stated  by  Judge  BRONSON,  in 
his  dissenting  opinion,  in  Barnes  agt.  Harris,  (4  Comstock, 
374,  379.)  If  the  reasoning  of  this  opinion,  in  which  Judge 
JEWETT  concurred,  does  npt  raise  a  grave  doubt  as  to  the  cor- 
rectness of  the  point  ruled  by  the  majority  of  the  court  in  that 
case,  it  certainly  shows  the  incorrectness  of  the  remark  made 
by  Judge  GARDINER  in  the  prevailing  opinion,  that  upon  due 
service  of  the  process  issued,  the  defendant  will  be  concluded 
by  the  judgment  subsequently  obtained,  unless  he  appears 
and  takes  his  objection.  That  proposition  will  not  be  found 
to  be  sustained  by  the  authorities  cited  under  it,  and  it  is  an 
obiter  dictum  not  involved  in  the  decision  of  the  cause. 
Barnes  agt.  Harris,  was  a  question  of  pleading,  and  all  that  it 
decides  is,  that  in  declaring  in  an  action  on  a  judgment  in  a 
justice's  court,  it  is  not  necessary  to  aver  that  the  defendant 
was  a  resident  of  the  county,  so  as  to  show  that  the  long  sum- 
mons was  the  proper  form  of  process.  In  other  words,  it  is 
not  necessary  to  negative  the  exceptions  made  by  the  statute 
to  the  ordinary  methods  of  proceeding  in  these  tribunals. 
The  case  is  not  an  authority  for  the  doctrines  that  jurisdiction 
is  gained  or  the  radical  defect  in  the  proceedings  cured  by 
omitting  to  take  the  objection  before  the  justice.  No  such 
question  was  before  the  court. 

But  in  the  case  at  bar  the  objection  was  brought  to  the  no- 
tice of  the  justice  as  I  have  already  stated,  and  if  the  allegation 
made  by  the  defendant  on  the  return  of  the  summons  was  not 
a  sufficient  plea  in  abatement,  I  see  no  reason  to  doubt  that  the 
defect  was,  properly  before  the  county  court,  by  the  affidavit 
offered.  It  does  not  distinctly  appear  whether  the  affidavit 
was  rejected  or  the  objection  overruled.  Either  way,  the  court 
erred.  It  is  true,  this  method^f  trying  errors  in  fact  upon 
affidavit,  is  a  crude  method  of  procedure,  and  strikes  every 
well  trained  legal  mind  with  surprise.  It  is  a  wretched  sub- 
stitute for  the  clear  and  simple  mode  of  assigning  errors  and 
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trying  their  existence,  which  we  were  accustomed  to  under 
the  former  practice.  It  is  a  part  of  the  Code,  however,  and 
we  are  bound  to  administer  it  to  the  best  of  our  ability.  As 
the  defendant  set  up  this  objection  in  the  county  court  in  the 
only  way  in  which  the  present  practice  permits,  he  is  ex- 
empted even  from  the  rule  which  Judge  GARDINER  states,  if 
that  were  the  law.  :  t 

There  can  be  no  doubt  that  such  a  defect  in  the  procses 
by  which  jurisdiction  should  be  acquired,  is  an  error  in  fact. 
A  fact  outside  of  the  record,  which  renders  the  judgment 
void,  and  which  when  properly  alleged  and  proved  in  any 
action  or  proceeding  in  which  the  judgment  comes  in  ques- 
tion, will  defeat  any  title  or  right  claimed  under  it,  and  is 
sufficient  to  reverse  the  judgment  in  a  direct  proceeding  for 
that  purpose. 

The  judgment  of  the  county  court  of  Kings  county,  and  of 
the  justice,  must  be  reversed. 
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SUPREME  COURT. 


SARAH  E.  COBB,  for  herself  and  as  guardian  for  others  agt. 
GEORGE  "W.  DUNKIN. 

A  complaint  which  alleges  specific  breaches  of  specific  covenants  and  conditions 
in  a  written  agreement  or  lease,  and  claims  a  certain  sum  as  damages  on  ac- 
count thereof,  the  summons  is  properly  issued  with  a  notice  under  the  first  sub- 
division of  section  129  of  the  Code.  And  if  the  complaint  is  properly  verified, 
the  plaintiff,  where  no  answer  has  been  served,  is  regular  in  taking  judgment  for 
the  amount  specified  in  the  summons,  and  demanded  in  the  complaint,  without 
an  assessment  of  damages.  (This  agrees  with  Cook  agt.  Pomeroy,  10  How.  103, 
and  seems  to  be  adverse  to  Johnson  agt.  Paul,  14  How.  454.) 

Monroe  Special  Term,  September,  1858. 

MOTION  by  defendant  to  set  aside  judgment  entered  upon 
defendant's  failure  to  answer  the  complaint,  and  that  the  de- 
fendant have  leave  to  answer,  &c. 

An  action  was  commenced  in  April,  1858,  by  the  plaintiff 
against  the  defendant,  by  the  personal  service  of  a  summons 
and  complaint,  notice  in  the  summons  being  in  pursuance  of 
subdivision  1  of  section  129  of  the  Code.  The  complaint  set 
forth  a  lease  by  the  plaintiff  to  the  defendant,  dated  March 
SOth,  1857,  of  a  certain  farm  in  the  town  of  Phelps  in  the 
county  of  Ontario,  for  the  term  of  one  year  from  the  first  of 
April  ensuing  its  date.  By  the  lease,  the  defendant  among 
other  things,  agreed  to  work  and  till  the  farm  in  a  good  and 
workmanlike  manner  in  all  things,  and  to  deliver  the  plaintiff 
one-half  of  the  crops,  for  the  use  of  the  farm.  The  lease  con- 
tained a  variety  of  other  provisions  and  covenants  of  the  parties 
respectively.  The  complaint  also  stated  that  the  defendant 
took  possession  of  the  farm  under  the  lease  and  continued  in 
possession  during  said  term,  and  undertook  the  performance 
of  the  covenants  on  his  part  contained  therein. 

The  breaches  assigned  were  that  the  defendant  did  not  work 
or  till  the  farm  in  a  good  workmanlike  manner,  but  on  the 
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contrary  greatly  neglected  the  business  of  cultivating  the  same, 
and  worked  and  cultivated  the  same  in  a  careless  and  slovenly 
and  unskilful  and  unworkmanlike  manner.  It  then  proceeded 
to  specify  the  breaches  of  the  covenants  in  detail  as  contained 
in  the  lease,  which  the  defendant  therein  covenanted  to  ob- 
serve and  fulfil.  The  complaint  then  alleged  that  by  reason 
of  the  breaches  of  said  covenants  by  the  defendant,  she  had 
sustained  damages  to  $175,  and  demanded  judgment  for  that 
sum,  besides  costs. 

The  complaint  was  duly  verified  after  the  said  action  was 
commenced,  and  before  any  answer  was  put  in  by  the  defend- 
ant, the  parties  by  an  agreement  between  them,  bearing  date 
May  10th,  1858,  agreed  to  submit  the  matters  in  controversy 
in  the  action,  to  the  decision  of  disinterested  men,  one  to  be 
chosen  by  the  plaintiff,  and  one  by  the  defendant,  and  they 
two  when  chosen  to  select  a  third.  The  arbitrators  so  to  be 
chosen  to  make  their  award  by  the  fifteenth  day  of  July,  1858. 
No  arbitrators  having  been  chosen  in  pursuance  of  this  agree- 
ment, the  plaintiff  discontinued  the  action,  and  after  the  15th 
day  of  July  following,  commenced  this  action,  the  summons 
in  which  was  personally  served  on  the  defendant  on  the  21st 
of  said  month  of  July.  The  summons  and  complaint  in  both 
actions  are  alike. 

The  defendant  not  having  answered  the  complaint  in  this 
action,  nor  appeared  therein,  the  plaintiff  perfected  judgment 
therein  on  the  16th  day  of  August,  1858,  for  the  sum  of  $175, 
the  amount  demanded  in  the  complaint,  and  being  also  the 
amount  for  which  the  summons  stated  the  plaintiff  would  take 
judgment  in  case  of  the  defendant's  failure  to  answer,  together 
with  costs  of  the  action.  There  was  no  assessment  of  damages 
by  the  clerk  or  by  a  jury.  The  defendant  swears  to  merits. 
The  motion  was  submitted  without  argument. 

SMITH  &  LAPHAM,/or  defendant. 
STEBBINS  &  KAWSON,  for  plaintiff. 

WELLES,  Justice.    The  moving  papers  seem  to  have  been 
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prepared  and  the  motion  made  upon  the  supposition  that  the 
action  in  which  the  plaintiff  entered  judgment,  was  the  one 
commenced  in  April,  and  one  of  the  points  of  the  defendant's 
counsel,  is  to  the  effect  that  the  agreement  to  arbitrate  ope- 
rated to  discontinue  this  action.  But  the  opposing  affidavits 
clearly  show  that  the  action  commenced  in  April  was  discon- 
tinued, after  the  time  fixed  by  the  agreement  to  arbitrate,  for 
the  arbitrators  to  make  their  award  had  expired,  and  that  the 
present  action  was  commenced  afterwards. 

The  only  question  that  remains  to  be  considered  is  whether 
this  is  an  action  in  which  the  plaintiff  could  regularly  take 
judgment  without  having  his  damages  assessed  by  the  clerk  or 
a  sheriff's  jury  ?  I  entertain  no  doubt  but  that  the  plaintiff 
was  regular  in  taking  judgment  for  the  amount  mentioned  in 
the  summons  and  demanded  in  the  complaint,  nor  that  the 
summons  was  in  the  proper  form.  1.  It  is  an  action  arising 
on  contract.  2.  It  is  also  an  action  for  the  recovery  of  money 
only.  3.  The  complaint  was  duly  verified.  4.  The  defendant 
had  failed  to  answer  the  complaint  within  the  time  allowed  by 
the  Code.  The  case  is  thus  brought  within  the  1st  subdivision 
of  §  246,  where  the  clerk  is  required  to  enter  judgment  against 
the  defendant  for  the  amount  mentioned  in  the  summons.  In 
Cook  agt.  Pomeroy,  (10  How.  Pr.  R.  103,)  I  had  occasion  to 
examine  this  section  of  the  Code  with  some  care,  and  I  still 
adhere  to  the  views  expressed  in  that  case.  I  am  aware  that 
my  brother  T.  R.  STRONG,  in  Johnson  agt.  Paul,  (14  How.  Pr. 
R.  454,)  has  held  a  different  view  in  some  respects.  But  with 
the  highest  respect  for  his  legal  accuracy,  I  find  myself  unable 
to  concur  with  him  in  the  distinction  which  he  draws  between* 
actions  on  contract  for  the  breach  of  a  stipulation  to  do  a  spe- 
cific act  and  those  for  the  non-payment  of  money  agreed  to  be 
paid,  as  applied  to  the  section  of  the  Code  in  question.  In  his 
opinion  he  takes  no  notice  of  the  case  of  Cook  agt.  Potneroy. 
Probably  his  attention  was  not  directed  to  it. 

The  motion  to  set  aside  the  judgment  is  therefore  denied, 
with  $10  costs  of  opposing.  The  defendant  to  have  leave  to 
answer  the  complaint  and  defend  the  action,  on  payment  of  all 
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the  plaintiff's  costs  since  serving  the  summons,  together  with 
said  costs  of  opposing  this  motion.  The  judgment,  execution 
and  levy  to  stand  as  security,  &c. 


NEW-YORK  COMMON  PLEAS. 
WILLIS  agt.  WARREN. 

Any  person  may  wiihout  warrant  arrest  another  who  has  committed  &  felony, 
either  at  the  time  it  is  committed  or  subsequent  thereto ;  and  a  justice  of  the 
peace  or  constable,  may  in  virtue  of  his  office,  and  wiihout  warrant,  not  only 
arrest  a  person  for  a  felony,  but  also  for  any  breadi  of  the  peace  or  misdemeanor 
less  than  a  felony,  committed  in  his  presence. 

Where  an  arrest  for  gambling  is  made  by  a  justice  of  the  peace  and  his  attend- 
ants, the  seizure  of  the  gambling  implements  may  rightfully  and  legally  be  re- 
tained in  the  custody  of  the  law  until  after  trial  and  conviction.  And  after 
conviction,  not  before,  such  implements  may  be  destroyed,  under  the  act  of 
1857. 

t3pecial  Term,  February,  1859. 

MOTION  by  defendant  that  the  sheriff  of  the  city  and  county 
of  New- York  redeliver  to  him  certain  gambling  implements, 
which  he  claimed  to  hold  as  property  clerk  to  the  board  of 
police. 

This  was  an  action  to  recover  possession  of  specific  personal 
property,  brought  by  Robert  Willis  against  C.  J.  Warren, 
property  clerk  to  the  board  of  police  commissioners. 

The  facts  were  as  follows :  Justice  CONNOLLY,  attended  by 
several  persons,  entered  the  premises  No.  581  Broadway,  and 
there  finding  some  persons  engaged  in  playing  cards,  arrested 
them  on  the  charge  of  gambling.  In  the  apartment  in  which 
they  were  found  at  play  or  upon  the  premises,  there  were  found 
certain  implements  or  apparatus  for  gambling.  These  were 
seized  and  placed  in  the  custody  of  the  defendant,  a  property 
clerk. 

The  plaintiff  claimed  the  apparatus  then  seized,  and  insisted 
that  he  was  entitled  to  have  them  returned  to  him,  and 


NEW-YORK  PRACTICE  REPORTS.  101 

Willis  agt.  Warren. 

brought  this  action  to  enforce  the  claim.  The  defendant  hav- 
ing delivered  the  articles  to  the  sheriff,  now  moved  for  an  or- 
der compelling  the  return  of  them  to  him.  He  contended  that 
they  were  nuisances  at  common  law,  possessing  none  of  the 
attributes  of  property,  and  that  no  action  could  be  brought  for 
their  recovery.  The  plaintiff  insisted  that  the  seizure  was  un- 
lawful, because  no  warrant  was  exhibited,  and  that  the  deten- 
tion of  the  property  was  unlawful,  because  it  was  a  depriva- 
tion of  property  without  due  process  of  law. 

BRADY,  Justice.  1.  The  want  of  a  warrant  did  not  aid  the 
plaintiff.  There  was  no  proof  that  the  entry  of  the  justice  and 
his  attendants  was  by  force.  If  on  entering  the  premises,  the 
justice  was  satisfied  that  the  persons  therein  were  engaged  in 
gambling,  he  would  have  the  right  to  arrest  them  without  a 
warrant.  (Holky  agt.  Mix,  3  Wend.  350 ;  Taylor  agt.  Strong, 
3  Wend.  384 ;  4  Blackstone  Commentaries,  292  ;  1  Chit.  Or.  L. 
14  id.  19,  20 ;  Commonwealth  agt.  Deacon,  8  S.  R.  47  ;  Knot 
agt.  Gay,  1  Root,  66 ;  2  Hawk.  ch.  12,  §  20.)  From  these  au- 
thorities the  rule  is  deducible  that  any  person  may  without 
warrant  arrest  another  who  has  committed  a  felony,  either  at 
the  time  it  is  committed  or  subsequent  thereto ;  and  that  a  jus- 
tice of  the  peace  or  constable  may,  in  virtue  of  his  office,  and 
without  warrant,  not  only  arrest  a  person  for  a  felony,  but  also 
for  any  breach  of  the  peace  or  misdemeanor  less  than  a  felony 
committed  in  his  presence.  The  arrest  in  the  present  case  was, 
therefore,  legal. 

2.  The  detention  of  the  property  by  the  defendant  was 
legal.  "When  such  an  arrest  is  made,  the  seizure  of  the  im- 
plements is  provided  for  by  law  for  the  two -fold  object  of  us- 
ing them  as  evidence  of  the  charge,  and  that  they  may  be  de- 
stroyed if  conviction  follows.  It  is  the  policy  of  the  law  to 
destroy  gambling  apparatus,  and  the  loss  incurred  by  the 
owner  is  a  part  of  the  punishment  inflicted  for  the  offence, 
which  is  considered  by  the  law  as  most  mischievous  in  its  con- 
sequences to  society.  Although  the  act  of  1857,  (chap.  569,) 
provides  for  the  destruction  of  gambling  apparatus,  it  cannot 
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be  held  to  authorize  such  destruction  until  after  conviction  for 
the  offence  of  gambling,  in  which  such  apparatus  was  em- 
ployed, but  the  right  to  detain  it  until  after  the  trial  of  the 
alleged  offence,  is  one  vested  in  the  public  authorities,  and  is 
not  in  conflict  with  any  provision  of  the  constitution.  Prop- 
erty may  be  taken  as  a  punishment  for  an  offence,  but  not  un- 
til the  offence  is  established  by  conviction.  Where  the  offence 
is  one  which  is  accomplished  by  the  use  of  the  article  forfeited, 
there  seems  to  be  great  propriety  in  holding  it  in  the  custody 
of  the  law  until  the  charge  is  disposed  of;  and  such  is  the 
power  conferred  in  regard  to  gambling  devices.  The  owner 
of  the  property  thus  held  is  not  without  a  remedy.  He  may 
apply  to  the  court  in  which  the  charge  of  gambling  is  pend- 
ing for  the  restoration  of  the  property,  or  he  may  urge  on  his 
trial,  and  thus  acquire  it,  if  the  complaint  be  not  established. 
It  is  clear,  however,  that  he  has  no  remedy  by  action  against 
a  person  holding  the  property  as  the  custodian  of  the  law, 
•while  the  charge  remains  undisposed  of.  He  must  await  that 
determination. 


SUPEEME  COURT. 

BENJAMIN  KELLER,  Administrator  of  EACHEL  KELLER  his 
mother  agt.  THE  NEW- YORK  CENTRAL  EAILROAD  Co. 

An  action  for  damages  "  for  causing  death  by  wrongful  act,  neglect  or  default," 
(Laws  of  1847-9,)  can  be  sustained  by  an  individual  as  administrator  of  his  in- 
testate motfier  who  was  killed  by  reason  of  the  negligence  of  the  agents  and 
servants  of  the  defendant,  although  the  deceased  was  a  widow  and  had  no  child 
at  the  time  of  her  death,  under  the  ago  of  twenty-one  years  or  relative,  who 
was  dependent  upon  her,  or  who  could  have  any  legal  claim  upon  her  for  ser- 
vice or  support. 

That  is,  the  right  to  maintain  actions  under  this  statute  is  not  restricted  to  cases 
where  the  deceased  person  leaves  a  widow  or  next  of  kin  surviving,  who  sus- 
tains, or  may  sustain,  some  pecuniary  loss  by  reason  of  the  death  of  such  per- 
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son.  For  section  two  of  the  act  declares  that  "  the  amount  recovered  in  every 
such  action,  shall  be  for  the  exclusive  benefit  of  the  widow  and  next  of  kin  of 
such  deceased  person,"  and  there  may  bo  next  of  kin  who  could  have  no  legal 
claim  upon  such  person  if  living,  for  services  or  support. 

Delaware  General  Term,  July,  1858. 

Pr&ent,  GRAY,  MASON,  BALCOM  and  CAMPBELL,  Justices. 

MOTION  by  defendant  for  a  new  trial. 

The  intestate  (Kachel  Keller)  was  killed  at  Canastota,  in 
the  county  of  Madison,  on  the  29th  day  of  August,  1854,  by 
reason  of  the  negligence  of  the  agents  and  servants  of  the  de- 
fendant. This  action  was  brought  by  Benjamin  Keller,  the 
administrator  of  the  intestate,  to  recover  damages  for  her  in- 
juries and  for  killing  her,  under  the  act  of  1847,  entitled,  "an 
act  requiring  compensation  for  causing  death  by  wrongful  act, 
neglect  or  default,"  as  amended  by  chapter  256  of  the  laws  of 
1849. 

The  action  was  tried  at  the  Madison  circuit,  in  March,  1857, 
when  the  plaintiff  obtained  a  verdict  against  the  defendant  for 
$1,700  damages.  The  intestate  was  a  widow  and  had  no  child 
at  the  time  of  her  death,  under  the  age  of  twenty-one  years, 
or  relative  who  was  dependent  upon  her  or  who  could  have 
any  legal  claim  upon  her  for  support. 

The  defendant's  counsel  now  asks  for  a  new  trial,  on  the 
ground,  among  others,  that  the  intestate  left  no  husband  or 
next  of  kin,  who  sustained  any  pecuniary  loss  by  reason  of 
her  death.  This  point  was  made  at  the  trial,  but  was  over- 
ruled by  the  judge,  and  the  defendant's  counsel  excepfcd. 

T.  JENKINS,  for  plaintiff. 
MORRIS  S.  MILLER,  for  defendant. 

By  the  court — BALCOM,  Justice.  If  Rachel  Keller  had  not 
died,  the  defendant  would  certainly  have  been  liable  to  re- 
spond in  damages  for  injuring  her,  and  if  section  one  of  the 
act  of  1847,  (Laws  of  1847,  p.  575,)  stood  alone,  there  could 
be  no  doubt  of  the  defendant's  liability  for  damages,  in  respect 
to  the  injury  to  her,  notwithstanding  her  death. 


104  NETT-TORK  PRACTICE  REPORTS. 

Keller  agt.  New- York  Central  Railroad  Company. 

In  Quin  agt.  Moore,  (1  E.  P.  Smith,  434,)  CoMSTOCK,  J., 
said :  "  The  only  condition  on  which  the  right  of  the  adminis- 
trator to  sue  under  the  statute  depends,  is  the  common  law 
right  of  the  injured  person  to  maintain  an  action  if  he  were 
living."  This  language  is  clearly  comprehensive  enough  to 
authorize  this  action  ;  but  it  is  contended  by  the  defendant's 
counsel,  inasmuch  as  there  was  a  mother  who  survived  her 
minor  child  that  was  killed,  in  the  case  of  Quin  agt.  Moore, 
and  also  in  the  one  cited  to  sustain  the  decision  in  that  case, 
that  the  language  used  by  Judge  COMSTOCK,  should  not  con- 
trol the  decision  in  the  case  under  consideration.  Now,  con- 
ceding the  question  in  this  case  to  be  undecided  in  those  above 
cited,  I  am  of  the  opinion  this  action  is  well  brought,  and  that 
such  an  action  can  be  maintained  by  the  personal  representa- 
tive of  a  deceased  person,  whose  death  has  been  caused  by  the 
wrongful  act,  neglect  or  default  of  the  defendant,  although 
such  deceased  person  left  no  husband  or  wife,  or  next  of  kin 
surviving,  who  could  have  any  legal  claim  upon  him  if  living 
for  services  or  support.  It  has  not  been  denied  but  that  the 
language  of  the  first  section  of  the  law  under  which  this  action 
was  brought,  is  broad  enough  to  sustain  this  conclusion ;  and 
this  much  may  be  taken  as  conceded.  But  it  is  claimed  not- 
withstanding the  broad  and  comprehensive  language  employed 
in  the  first  section  of  the  law,  that  the  right  to  maintain  ac- 
tions under  it  is  restricted  to  cases  where  the  deceased  person 
leaves  a  widow  or  next  of  kin  surviving,  who  sustains  or  may 
sustain  some  pecuniary  loss  by  reason  of  the  death  of  such 
person. 

When  it  is  asserted  that  section  two  declares  that  "  the 
amount  recovered  in  every  such  action,  shall  be  for  the  exclu- 
sive benefit  of  the  widow  and  next  of  kin  of  such  deceased  per- 
son," it  must  be  remembered  that  there  may  be  next  of  kin  to 
the  deceased  person,  who  could  have  no  legal  claim  upon  such 
person  if  living  for  services  or  support.  The  other  part  of 
section  two,  on  which  more  stress  is  laid  by  the  defendant's 
counsel,  is,  that  "  in  every  such  action  the  jury  may  give  such 
damages  as  they  shall  deem  a  fair  and  just  compensation,  not 
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exceeding  five  thousand  dollars,  with  reference  to  the  pecuni- 
ary injury  resulting  from  such  death  to  the  wife  and  next  of 
kin  of  such  deceased  person."  (See  Laws  q/>1849,/).  388,  §  1.) 
I.  think  this  language  when  construed  with  section  one  of  the 
act  of  1847,  is  merely  permissive ;  and  that  it  cannot  be  re- 
garded as  restricting  the  jury  on  the  question  of  damages,  to 
the  mere  pecuniary  injury  resulting  from  the  death  of  the  per- 
son killed,  to  the  wife  and  next  of  kin  of  such  deceased  per- 
son. The  legislature  has  said,  the  administrator  may  recover 
such  damages,  but  has  not  declared  he  shall  recover  no  other 
damages,  as  I  think  it  would  have  done,  if  it  had  been  the  in- 
tention to  limit  the  right  of  action  to  cases  where  the  deceased 
person  leaves  a  wife  or  next  of  kin  who  could  have  a  legal 
claim  for  services  or  support  upon  such  person  if  living. 

I  am  of  the  opinion  the  defendant's  motion  for  a  new  trial 
should  be  denied. 

Justices  GRAY,  MASON  and  CAMPBELL,  concurred  in  the 
above  conclusion,  on  the  ground  that  they  thought  the  deci- 
sion of  the  court  of  appeals  in  Quin  agt.  Afoore,  was  decisive  of 
the  question  whether  the  plaintiff  as  administrator  of  his  mother, 
could  sustain  this  action. 

Motion  for  a  new  trial  denied,  with  costs. 

NOTE. — If  the  views  in  this  opinion  are  correct,  it  works  out  the  sand  from 
the  foundation  of  the  case  of  Quin  agt.  Moore,  (15  N.  T.  R.  432,)  pretty  effectu- 
ally, so  far  as  the  opinion  in  tha^t  case  rests  upon  the  discussion  of  the  question  of 
the  assignability  of  the  cause  of  action.  On  this  point  it  is  based  upon  the  second 
section  of  the  statute,  and  upon  the  idea  that  the  theory  of  the  statute  is  that  tho 
next  of  kin  have  only  a  pecuniary  interest  in  the  life  of  the  person  killed,  and  the 
value  of  that  interest  is  the  amount  for  which  the  jury  are  to  give  their  verdict. 
The  statute  imputes  to  the  administrator  and  through  him  to  the  next  of  kin,  a 
direct  pecuniary  value  in  the  life  of  the  person  killed ;  a  right  or  interest  having 
the  essential  attributes  of  property.  Whereas,  the  above  opinion  holds  that  the 
language  of  the  second  section  when  construed  with  the  first  section  is  merely 
permissive,  and  that  it  cannot  be  regarded  as  restricting  the  jury  on  the  question 
of  damages  to  the  mere  pecuniary  injury  resulting  from  the  death  of  the  person 
killed,  to  the  wife  and  next  of  kin  of  such  deceased  person.  The  legislature  has 
said  the  administrator  may  recover  such  damages,  but  has  not  declared  he  shall 
recover  no  other  damages. 
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Undoubtedly  public  policy  was  a  strong  ingredient  in  the  passage  of  this  stat- 
ute. That  is,  it  was  as  much  an  object  in  its  passage  to  punish  the  defendants 
for  their  wrongful  acts,  neglects  and  carelessness  in  causing  the  death  of  a  person, 
and  to  keep  them  constantly  admonished  of  the  consequences  of  such  acts,  as  to 
compensate  the  plaintiffs  for  their  injuries  resulting  from  such  death.  And  it  is 
not  discovered  by  a  fair  construction  of  the  whole  statute,  giving  the  first  section 
its  proper  scope  and  evident  meaning,  as  well  as  the  second  section,  how  this  is  to 
be  done,  if  the  damages  are  to  be  special  and  confined  to  the  pecuniary  injuries  of 
the  parties  to  be  benefited  in  bringing  the  action.  Many  cases  could  be  easily 
imagined  where  punitive  damages  against  the  defendants  would  be  most  imper- 
atively called  for,  to  answer  the  ends  of  public  justice,  in  punishing,  as  far  as  dama- 
ges could  do  it,  the  gross  and  unmitigated  conduct  of  the  defendants  in  causing 
death ;  while  the  next  of  kin  whom  the  plaintiff  represents,  would  not  be  perhaps 
able  to  show  any  direct  or  indirect  pecuniary  injury  to  themselves.  The  reported 
decisions  hold  that  nominal  damages  only  could  be  recovered  in  such  a  case.  The 
practical  results  of  the  verdicts  of  the  juries,  however,  appear  thus  far  to  be  in  ac- 
cordance with  justice  and  right,  looking  full  as  much  at  the  liability  of  the  defend- 
ants as  to  the  pecuniary  injury  of  the  plaintiff's  next  of  kin.  And  as  a  remedial 
statute,  such  a  construction  of  it  would  seem  to  be  as  proper  and  beneficial  to  the 
parties  interested  in  bringing  the  actions,  as  one  which  would  wrench  it  out  of 
joint  to  extort  from  it  a  cause  of  action,  which  it  appears  it  does  not  possess, 
in  order  to  make  it  survive  against  the  defendants'  legal  representatives. — [Ri- 

PORTKB. 


SUPREME  COURT. 

DORM  AN  WARREN  and  ELLSWORTH  H.  HYDE,  Survivors, 
&c.,  agt.  GEORGE  TIFFANY. 

An  order  for  publication  of  the  summons  and  all  subsequent  proceedings  includ- 
ing the  judgment  in  this  action,  were  set  aside  with  costs  on  the  grounds :  «lst. 
That  the  only  evidence  of  the  defendant's  non-residence  for  a  fraudulent  intent, 
appeared  by  an  affidavit  of  the  sheriff,  who  stated,  "  that  after  the  summons 
was  put  into  his  hands  to  be  served,  he  went  to  the  defendant's  residence  in 
said  town  of  Bristol,  (Ontario  county,  New- York,)  and  was  then  informed  by 
his  family  and  other  persons  residing  near  the  residence  of  the  defendant,  that 
he  had  been  absent  from  homo  since  about  the  first  of  November  previous,  (then 
May,  1858,)  and  had  not  since  been  home ;  that  when  last  heard  from  he  was 
at  the  city  of  Nashville,  in  the  state  of  Tennessee,  and  that  deponent  believes 
that  said  Tiffany  is  absent  from  the  state  of  New-York  for  the  purpose  of  de- 
frauding his  creditors." 
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Held,  that  this  was  no  evidence  whatever  that  the  defendant  had  departed  from 
the  state  with  intent  to  defraud  his  creditors,  or  to  avoid  the  service  of  sum- 
mons, or  that  he  kept  himself  concealed  within  the  state  with  the  like  intent. 

2d.  The  order  for  publication  did  not  direct  a  copy  of  the  summons  and  complaint 
to  be  deposited  in  the  post-office,  directed  to  the  defendant  at  his  place  of  resi- 
dence as  required  by  §  135  of  the  Code. 

And  3d,  it  did  not  appear  that  any  attachment  against  the  property  of  the  de- 
fendant had  been  issued  in  the  action. 

Monroe  Special  Term,  September,  1858. 

MOTION  on  behalf  of  the  defendant  to  set  asi<Je  the  order  of 
publication  of  the  summons,  and  all  subsequent  proceedings 
thereon,  including  the  judgment  entered  in  the  action  for  ir- 
regularity, with  costs. 

JNO.  T.  GARDNER,  for  defendants. 
SPENCER  GOODING,  for  plaintiffs. 

WELLES,  Justice.  The  action  was  commenced  by  publica- 
tion of  the  summons,  in  pursuance  of  an  order  of  the  county 
judge  of  Ontario  county,  bearing  date.May  24th,  1858.  The 
affidavits  upon  which  the  order  was  made,  show  that  the  de- 
fendant was  at  the  time  a  resident  of  this  state,  and  do  not 
show  that  such  residence  was  neither  known  to  the  party  ap- 
plying for  the  order,  nor  could  with  reasonable  diligence  be 
ascertained  by  him ;  but  on  the  contrary,  they  do  show  ex- 
pressly that  the  defendant's  residence  was  in  the  town  of  Bris- 
tol in  the  county  of  Ontario.  It  appeared  by  the  affidavit  of 
the  sheriff  which  was  presented  to  the  judge  when  applied  to 
for  the  order,  that  after  the  summons  was  put  into  his  hands  to 
be  served,  he  went  to  the  defendant's  residence  in  said  town 
of  Bristol,  and  was  then  informed  by  his  family  and  other  per- 
sons residing  near  the  residence  of  the  defendant,  that  he  had 
been  absent  from  home  since  about  the  first  of  November  pre- 
vious, and  had  not  since  been  home.  That  when  last  heard 
from,  he  was  at  the  city  of  Nashville,  in  the  state  of  Tennessee. 
The  sheriff's  affidavit  concludes  as  follows  :  "  And  that  de- 
ponent believes  that  said  Tiffany  is  absent  from  the  state  of 
New- York  for  the  purpose  of  defrauding  his  creditors."  The 
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action  was  brought  to  recover  the  amount  of  a  promissory  note 
made  by  the  defendant.  There  is  nothing  in  the  papers  tend- 
ing to  show  that  the  defendant  had  departed  from  the  state 
with  intent  to  defraud  his  creditors,  or  to  avoid  the  service  of 
summons,  or  that  he  kept  himself  concealed  within  the  state 
with  the  like  intent,  except  this  extract  from  the  sheriff's  affi- 
davit, which  is  no  evidence  whatever.  It  is  Dot  the  statement 
of  any  fact,  but  is  simply  the  belief  of  the  sheriff,  unsupported 
by  any  fact  whatever  touching  the  occasion  or  intent  of  the 
defendant's  absence.  The  affidavits  wholly  failed,  therefore, 
in  showing  a  case  for  the  order  for  publication.  The  order  did 
not  direct  a  copy  of  the  summons  and  complaint  to  be  depos- 
ited in  the  post-office,  directed  to  the  defendant  at  his  place  of 
residence,  as  required  by  section  135  of  the  Code.  The  mo- 
tion papers  show  that  no  attachment  against  the  property  of 
the  defendant  has  been  issued  in  the  action. 

The  plaintiff  proceeded  upon  the  order  by  publication  of 
the  summons  for  six  weeks  in  the  two  newspapers  designated 
in  the  order,  after  which  he  procured  the  usual  order  of  refer- 
ence, and  entered  judgment  upon  the  report  of  the  referee  for 
$258.38  damages,  with  costs  of  the  action. 

The  order  for  publication  and  all  the  subsequent  proceed- 
ings, including  the  judgment,  were  clearly  irregular,  and  must 
be  set  aside.  The  affidavits  did  not  show  a  case  for  commenc- 
ing the  action  by  publication,  and  for  that  reason  the  order 
was  unwarranted.  In  case  evidence  had  been  given  showing 
that  the  defendant's  absence  was  with  intent  to  defraud  his 
creditors  or  to  avoid  the  service  of  a  summons,  it  shou]d  have 
directed  a  copy  of  the  summons  and  complaint  to  be  deposited 
in  the  post-office  directed  to  the  defendant  at  his  place  of  resi- 
dence. The  omission  to  do  that  was  a  fatal  irregularity. 
Again,  the  judgment  was  irregular  in  consequence  of  the  plain- 
tiffs* omitting  to  attach  the  defendant's  property,  as  it  could  in 
no  event  affect  any  property  of  the  defendant,  except  such  as 
had  been  taken  by  virtue  of  an  attachment  regularly  issued  in 
the  action. 
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.-15ft.ro  i'u.  '    si:  0'.'    '  -.      4.     lAf/j; 

GEORGE  W.  POLLOCK  agt.  ORSMAN  ALDRICH. 

ilrttftiU'. 

A  justice  of  the  peace  can  take  the  confession  of  a  judgment  out  of  the  town  in 
•which  he  resides,  anywhere  in  his  county.  He  is  not  by  the  Revised  Statutes 
limited  in  the  exercise  of  any  official  act  to  his  own  town,  except  that  he  shall 
not  try  a  civil  cause  in  any  town  other  than  the  one  for  which  he  was  chosen. 

General  Term,  Sixth  District,  1859. 

APPEAL  from  order  of  county  judge  in  proceedings  supple- 
mentary to  execution. 

By  the  court — MASON,  Justice.  The  only  question  pre- 
sented by  this  appeal  is,  whether  a  justice  of  the  peace  can 
take  the  confession  of  a  judgment  out  of  the  town  where  he 
resides  ?  And  I  entertain  no  doubt  upon  the  subject  but  that 
he  can.  Prior  to  the  revision  of  our  statutes  in  1820,  a  justice 
of  the  peace  could  try  a  civil  action  anywhere  in  his  county. 
(Gurnsey  &  Knight  agt.  Lovell,  9  W.  R.  319.)  And  the  only 
restriction  placed  upon-  him  by  the  Revised  Statutes  of  1830, 
is  that  he  shall  not  try  a  civil  cause  in  any  town  other  than 
the  one  in  which  he  is  chosen.  (1  R.  S.  102,  §  12  ;  9  T7".  JR. 
319,  322.)  He  is  not  limited  in  the  exercise  of  any  other  of- 
ficial act  to  his  town.  (9  W.  R.  319.)  He  may  issue  civil 
process  in  any  part  of  the  county.  (9  W.  R.  319.)  And  it 
was  expressly  decided  in  the  case  of  Schroepel  agt.  Taylor,  (10 
W.  R.  196,)  that  he  might  not  only  issue  it,  but  that  he  might 
make  it  returnable  at  any  place  in  the  county  in  which  he  is 
an  officer.  The  taking  a  confession  of  a  judgment,  is  not  a 
trial  within  the  meaning  of  the  statutes  nor  in  any  sense.  The 
confession  of  the  judgment  was  taken  at  Sherburne,  but  was 
not  entered  on  the  justice's  docket  until  he  returned  home  to 
North  Norwich. 

The  order  appealed  from  must  be  reversed,  and  the  county 
judge  directed  to  proceed  with  his  proceedings  supplementary 
to  execution,  with  $10  costs. 
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SUPREME  COUET. 
MINOTT  MITCHELL  agt.  MILES  COOK  and  others.. 

Where  more  than  one  person  are  the  absolute  owner^of  a  bank  and  the  securities 
upon  which  it  is  organized  and  established  under  the  general  act  to  authorize 
the  business  of  banking,  (Laws  of  1838,  ch.  260,  p.  245,)  it  is  a  fraud  upon  the 
state,  to  institute  the  proceedings  and  enter  the  securities  for  the  bank  in  any 
name  as  an  individual  banker.  Where,  however,  it  appears  that  such  owner- 
ship as  to  all  except  one  individual,  consists  simply  in  and  does  not  extend 
beyond  the  profits  and  plates  of  the  bank,  the  bank  is  Dronerlv  chartered  to  thn 
individual  who  has  the  absolute  ownership  of  the  securities,  and  entered  in  any 
name  as  an  individual  banker. 

The  comptroller  cannot  upon  receiving  from  a  third  person,  circulating  notes  to  the 
amount  of  a  bond  and  mortgage,  for  which  they  were  given,  transfer  it  to  him 
either  directly  or  indirectly.  (Mitchell  agt.  Cook,  3  Seld.  538.)  But  such  third 
person  may,  under  a  previous  agreement  with  the  owner  to  purchase  the  bond 
and  mortgage,  and  on  such  consideration  paid  to  the  comptroller,  perfect  his  title 
thereto,  by  an  assignment  to  him  from  the  owner  or  owners,  after  a  re-assign- 
ment thereof  by  the  comptroller  to  the  latter. 

Where  a  mortgagor  actually  pays  money  to  an  officer  of  a  bank,  who  has  an  in- 
terest in  but  not  an  owner  of  its  capital,  with  an  intent  that  it  should  be  cred- 
ited to  him  on  his  bond  and  mortgage,  which  he  knows,  or  has  good  reason  to 
know,  is  at  the  time  held  by  the  comptroller,  as  security  for  the  circulating 
notes  of  the  bank,  such  payment  is  unauthorized,  and  it  cannot  avail  the  mort- 
gagor, unless  the  payee  of  the  money  on  behalf  of  the  bank  should  pay  the 
amount  to  the  comptroller ;  because  no  part  of  the  principal  moneys  of  a  bond 
and  mortgage  can  be  legally  paid  to  another  while  they  are  held  by  the  comp- 
troller. The  mortgagor  must  rely  in  such  case  upon  the  responsibility  of  the 
individual  to  whom  he  pays  the  money.  A  subsequent  bonafide  purchaser  for 
good  consideration  of  such  bond  and  mortgage  of  the  real  owner  and  ignorant 
of  such  payment,  will  be  protected  to  the  full  amount  thereof. 

Westchester  Special  Term,  October,  1858. 

THIS  is  an  action  to  foreclose  a  mortgage  given  by  the  de- 
fendants Cook  and  wife,  to  Elisha  Crawford,  and  eventually 
assigned  by  him,  and  also  by  the  White  Plains  Bank,  of  which 
he  had  been  president,  to  the  plaintiff. 

S.  E.  LYONS  and  WM.  SILLIMAN,  for  plaintiff. 
J.  M.  VAN  COTT,  for  defendants. 
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S.  B.  STRONG,  Justice.  The  mortgage  was  dated  on  the  4th 
of  September,  1844,  and  given  to  secure  the  payment  of  four- 
teen hundred  dollars  in  seven  years  from  its  date,  with  interest 
at  the  rate  of  six  per  cent,  payable  semi  annually,  according  to 
a  bond  from  Cook  to  Crawford,  of  the  same  date.  Crawford 
was  or  is  alleged  to  have  been  at  the  time  an  individual  bank- 
er, transacting  business  in  the  name  or  under  the  designation 
of  the  "  White  Plains  Bank."  Crawford  testified  on  his  last 
examination,  that  the  bank  was  instituted  by  him  as  an  indi- 
vidual banker,  under  the  general  act  to  authorize  the  business 
of  banking.  (Laws  of  1838,  chap.  260,  p.  245.)  This  is  con- 
firmed by  the  entries  in  the  books  kept  in  the  office  of  the  su- 
perintendent of  the  state  bank  department.  The  ledger  open- 
ing an  account  with  the  bank,  is  headed  in  the  following 
words :  "  Dr.  "White  Plains  Bank,  stocks,  individual  bank 
owned  by  Elisha  Crawford  of  White  Plains,  Cr."  There  is 
also  an  affidavit  on  file  in  that  office,  made  by  Crawford,  on 
the  25th  of  July,  1849,  stating  that  the  bank  was  an  individ- 
ual bank,  and  that  no  person  was  interested  with  him  directly 
or  indirectly  in  the  securities  deposited  with  the  comptroller. 
The  loan  to  Cook  was  negotiated  by  one  Eichard  Cadmus, 
who  was  at  the  time  cashier,  and  who  now  asserts  that  he  was 
the  owner  of  the  bank.  His  allegation  that  he  was  the  ownei; 
is  to  some  extent  confirmed  by  the  testimony  of  George  Craw- 
ford and  William  H.  Seely  ;  from  which  it  would  seem  that 
Cadmus,  George  Crawford  and  Seely,  had  originally  owned 
each  one-third  of  the  bank,  and  that  Crawford  and  Seely,  had 
transferred  their  interest  to  Cadmus.  Seely,  however,  testified 
that  such  ownership  consisted  simply  in,  and  did  not  extend 
beyond  the  profits  and  plates.  If  they  were  the  absolute  own- 
ers, they  were  associated  bankers,  and  they  should  have  been 
described  as  such  in  the  books  of  the  bank  department.  But 
there  is  no  evidence  that  any  entry  to  that  effect  was  made  in 
the  books.  It  would  not  be  right  to  infer,  except  from  clear 
evidence,  that  all  of  these  parties  had  perpetrated  a  fraud  upon 
the  state  for  the  purpose  of  obtaining  facilities  as  an  individual 
banker,  to  which  they  would  not  have  been  entitled  as  an  as- 
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sociation.  Cadmus,  when  asked  whether  he  owned  the  mort- 
gages which  were  in  the  hands  of,  and  deposited  with  the 
comptroller,  did  not  answer  the  question  directly,  but  said,  "  I 
considered  them  to  be  under  my  control  at  any  moment." 
There  is  no  formal  conveyance  by  Cadmus  to  any  one  of  the 
bank  or  of  any  of  the  securities  belonging  to  it,  previous  to 
July,  1846,  when  he  became,  as  he  states,  a  bankrupt.  He 
then  made  an  assignment  of  his  property  for  the  benefit  of  his 
creditors,  in  terms  sufficiently  broad  to  have  covered  his  in- 
terest in  the  bank,  if  he  had  any.  But,  although  one  of  his 
assignees  was  examined  as  a  witness  in  behalf  of  the  defend- 
ants, it  does  not  appear  that  the  assignees  ever  claimed  any 
interest  in  the  bank,  or  any  of  its  securities,  or  that  they  inter- 
fered in  any  way  in  its  management.  Besides,  when  Cook 
on  a  subsequent  day,  made  a  tender  of  what  he  alleged  to  be 
due  on  the  mortgage,  he  made  such  tender  to  Elisha  Crawford, 
and  not  to  Cadmus  or  his  assignees.  There  is  no  evidence  that 
Cook  at  the  time  consulted  with  Cadmus,  but  it  may  I  think, 
be  reasonably  inferred  that  he  did,  as  they  had  previously 
transacted  much  of  the  business  together,  and  appear  from  the 
evident  leaning  shown  in  the  testimony  of  Cadmus,  to  be  on 
friendly  terms.  The  plain  inference  from  all  the  reliable  evi- 
dence is,  that  although  when  the  loan  to  Cook  was  made,  Cad- 
mus had  an  interest  in  the  affairs  of  the  bank,  yet  it  did  not 
extend  to  its  capital,  or  the  securities  taken  in  its  behalf  and 
assigned  to  the  state  comptroller.  The  bond  and  mortgage 
given  by  Cook  was  obtained  for  the  purpose  of  depositing  them 
in  the  comptroller's  office,  and  receiving  the  amount  in  circu- 
lating notes  intended  for  the  bank.  Examinations  as  to  the 
value  of  the  property  for  the  satisfaction  of  the  comptroller 
were  made  with  so  much  publicity  that  Cook  must  have  been 
aware  of  the  object  in  making  the  loan.  On  the  6th  of  Sep- 
tember, 1844,  the  mortgagee  assigned  the  bond  and  mortgage 
to  the  comptroller,  "  to  secure  the  redemption  of  the  circula- 
ting notes  of  the  White  Plains  Bank."  On  the  20th  of  the 
same  month,  Cook,  who  had  in  the  meantime  received  the 
amount  for  which  his  securities  had  been  given  in  the  circu- 
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lating  notes  of  the  bank,  signed  an  admission  that  he  was  in- 
debted to  Elisha  Crawford  in  the  sum  of  1,400  dollars,  secured 
by  the  said  bond  and  mortgage,  and  that  he  had  received  no- 
tice that  such  bond  and  mortgage  had  been  assigned  by  E. 
Crawford  to  the  comptroller  of  the  state.  Subsequently  Craw- 
ford, (and  tf  hen  I  speak  of  a  person  bearing  that  name  without 
any  other  designation,  1  mean  the  mortgagee,)  signed  a  paper 
dated  on  the  21st  of  January,  1844,  but  mistaken  in  the 
year,  as  that  must  have  been  in  1845,  authorizing  Cadmus  to 
collect  the  interest  on  several  bonds  and  mortgages,  and 
among  others  the  bond  and  mortgage  from  Cook.  Cadmus 
swears  that  he  also  had  written  authorities  from  Crawford  to 
collect  and  receive  the  principal,  but  in  this  he  is  directly 
contradicted  by  Crawford,  as  one  paper  only  is  produced,  and 
that  simply  authorizes  the  collection  of  the  interest,  and  no 
satisfactory  reason  is  given  for  the  non-production  of  the  sup- 
posed documents  if  they  ever  existed,  and  especially  as  an  al- 
leged authority  to  receive  the  principal  due  or  to  become  due 
on  securities  assigned  to  the  comptroller,  would  be  wholly 
nugatory,  and  no  reason  is  shown  why  there  should  be  any 
expectation  that  the  principal  moneys  secured  by  Cook's  mort- 
gage would  be  paid  before  they  became  payable  by  the  terms 
of  the  securities,  (in  1851 ;)  the  inference  is  strong  that  no  au- 
thority was  given  by  Crawford  to  Cadmus,  to  receive  the  prin- 
cipal moneys  loaned  to  Cook. 

On  the  1st  of  January,  1846,  Cook  paid  to  Cadmus,  and 
took  his  receipt  for  1,000  dollars  of  the  principal,  and  all  the 
interest  due  on  the  entire  principal  moneys  secured  by  the  said 
bond  and  mortgage.  It  has  been  said  already  that  no  author- 
ity has  been  shown,  nor  'can  any  be  inferred  from  the  proof, 
from  Crawford  to  Cadmus  to  receive  such  principal.  His  em- 
ployment as  cashier  of  the  bank  did  not  confer  such  authority. 
Besides,  if  he  received  the  money  as  a  reduction  to  that  extent 
of  the  principal,  it  was  a  fraud  upon  the  state,  or  it  would  have 
been  if  he  could  have  effectuated  that  purpose.  He  knew  that 
the  comptroller  could  not  receive  payment  of  a  part  of  the 
principal,  nor  would  it  seem  that  he  intended  to  pay  it  to  that 
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officer,  as  he  made  no  attempt  to  do  so,  but  as  he  confessed, 
had  mingled  the  money  with,  his  own  funds. 

As  to  Cook,  he  knew  that  his  bond  and  mortgage  had  been 
assigned  to  the  comptroller  to  secure  the  payment  of  the  cir- 
culating notes  of  the  bank,  and  as  those  papers  were  not  pro- 
duced by  Cadmus  at  the  time,  he  had  strong  reason  to  suppose, 
if  he  did  not  actually  know,  that  they  were  still  held  by  the 
comptroller  for  the  purpose  for  which  they  had  been  assigned 
to  him.  If,  under  these  circumstances,  he  intended  that  his 
payment  should  operate  as  a  present  reduction  of  the  principal 
he  was  a  participator  in  the  fraud.  It  is  a  characteristic  of 
fraud  that  it  cannot  avail  the  perpetrator,  and  if  the  usual  effect 
could  be  fortified,  it  would  be  in  this  instance  by  the  consid- 
eration that  the  act  was  manifestly  against  public  policy.  The 
payment  could  not  operate  as  an  absolute  reduction  of  the 
principal.  If  the  state  had  been  under  the  necessity  of  selling 
the  securities,  the  sale  would  have  conferred  a  title  to  the  en- 
tire principal.  A  reconveyance  to  the  assignor  would  have 
the  same  effect,  unless  he  had  participated  in  the  fraud.  In 
this  case,  the  assignor  had  neither  received  nor  sanctioned  the 
receipt  of  the  principal.  It  is  clear  that  Crawford  was  not 
consulted  about  the  payment,  and  that  he  knew  nothing  about 
it  until  long  after  it  had  been  made.  Cadmus  swears  that  lie 
thinks  that  he  communicated  it  to  Crawford  before  he  took 
a  re-assignment  from  the  comptroller,  but  Crawford  swears 
positively  that  he  heard  nothing  about  it  until  after  he  had 
transferred  the  securities  to  the  plaintiff,  and  in  this  he  is 
supported  by  what  took  place  when  it  was  mentioned  to  him 
by  his  brother,  and  subsequently  or  the  same  day,  when 
Cook  and  his  counsel,  Mr.  C.  P.  Smith,  called  to  make  the 
tender  to  which  I  have  alluded.  The  witnesses  do  not  en- 
tirely agree  as  to  what  occurred  at  the  last-mentioned  in- 
terview. Mr.  Smith  says,  that  Crawford  said  he  knew  or 
had  heard  of  the  payment ;  he  did  not  recollect  that  Crawford 
remarked,  "  I  have  just  heard  of  it,"  although  he  may  have 
said  so.  But  George  Crawford  and  Borst,  (a  witness  intro- 
duced by  the  defendant,)  both  testified  that  E.  Crawford  said 
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that  lie  had  just  heard  of  it  from  his  brother.  The  testimony 
of  Cadmus,  that  he  thought,  but  did  not  know,  that  he  had 
made  a  previous  communication  of  the  payment  to  Crawford, 
is  outweighed  by  the  positive  denial  of  the  latter,  and  the  cir- 
cumstances sustaining  such  denial  narrated  by  the  other  wit- 
nesses. Shortly  previous  to  the  18th  of  July,  1846,  the  plain- 
tiff delivered  to  Crawford  circulating  notes  of  the  White  Plains 
Bank,  amounting  to  1,400  dollars,  on  an  agreement  between 
them,  that  Crawford  should  pay  them  to  the  comptroller,  and 
take  from  him  a  re-assignment  of  Cook's  bond  and  mortgage 
for  the  benefit  of  the  plaintiff.  On  the  day  last  particularized, 
Crawford  delivered  the  same  notes  to  the  comptroller,  and  re- 
ceived from  him  a  re- assignment  of  the  bond  and  mortgage, 
bearing  date  on  the  same  day.  Within  a  few  days  afterwards, 
Crawford  delivered  those  securities  to  the  plaintiff,  but  did  not 
then  execute  any  formal  assignment  of  them.  The  plaintiff 
thereupon  instituted  a  suit  against  Cook  and  wife,  to  foreclose 
the  mortgage.  They  defended  the  suit,  and  the  action  was 
tried  before  Judge  McCoux,  at  a  special  term.  The  evidence 
before  him  was  much  the  same  as  that  which  has  been  ad- 
duced in  this  case,  except  that  there  is  now  evidence  from  the 
bank  department  that  Crawford  was  an  individual  banker, 
which  was  not  adduced  before,  and  there  have  been  since  some 
additional  acts  confirmatory  of  the  plaintiff's  title.  Judge 
McCouN  rendered  a  judgment  in  favor  of  the  plaintiff,  direct- 
ing a  foreclosure  of  the  mortgage  for  the  entire  principal  and 
the  interest  thereon,  from  the  time  when  the  plaintiff  acquired 
a  title  to  or  interest  in  the  securities.  This  judgment  was 
unanimously  affirmed  at  a  general  term  by  the  same  learned 
judge  and  Judges  BARCULO  and  MORSE.  Their  judgment  was 
reversed  by  the  court  of  appeals,  solely  on  the  grounds  that 
the  comptroller  could  not  convey  the  bond  and  mortgage  to 
any  other  than  the  person  who  had  assigned  it  to  him,  either 
directly  or  indirectly,  and  there  had  been  no  transfer  to  the 
plaintiff  after  the  re  assignment  to  him.  The  court  of  appeals 
could  not  have  decided,  and  of  course  did  not  decide,  that  Craw- 
ford could  not  subsequently  assign  the  securities  to  the  plain- 
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tiff  for  a  consideration  previously  advanced  by  him.  The 
judgment  of  this  court  at  special  term  and  at  general  term, 
remain  unaffected  except  as  to  the  points  mentioned  in  the  de- 
cision of  the  court  of  appeals  to  which  I  have  alluded.  It 
forms  a  respectable  if  not  a  controlling  authority  in  favor  of  the 
conclusions  which  I  have  thus  far  indicated,  and  which  must 
have  been  substantially  adopted  by  Judges  McCouN,  BAR- 
CULO  and  MORSE. 

After  the  judgment  of  the  court  of  appeals  had  been  ren- 
dered, and  in  the  month  of  April,  1853,  Crawford  executed  an 
assignment  of  the  bond  and  mortgage  in  question  to  the  plain- 
tiff. Crawford  had  previously  on  the  16th  of  December,  1849, 
conveyed  the  bank  to  one  Emory  B.  Pottle,  of  Naples,  in  the 
county  of  Ontario.  Pottle  on  the  2d  of  March,  1851,  trans- 
ferred the  bank  to  Seth  C.  Hart  of  the  same  place,  and  the 
White  Plains  Bank,  by  Hart  as  its  president,  on  the  6th  of 
July,  1853,  assigned  all  its  interest  in  the  bond  and  mortgage 
from  Cook  to  the  plaintiff.  On  the  22d  of  July,  1846,  Cook 
tendered  400  dollars  and  the  interest  upon  that  to  Crawford, 
in  full  satisfaction  of  the  bond  and  mortgage,  which  Crawford 
refused  to  receive. 

In  my  narrative  of  the  facts,  I  have  so  far  considered  the 
questions  of  law  that  it  is  not  necessary  for  me  to  do  much 
more  than  state  my  conclusions. 

The  judgment  of  the  court  of  appeals  cannot  operate  as  an 
estoppel  to  the  plaintiff  in  this  suit,  as  he  has  since  perfected 
his  right  so  as  to  avoid  the  objections  which  then  operated 
against  him.  He  has  since  received  an  assignment  from  the 
mortgagee  and  also  from  the  bank.  Neither  the  bank  nor  the 
mortgagee  oppose  his  claim.  It  is  clear  that  the  plaintiff  has 
now  the  sole  title  to  the  mortgage,  if  anything  remains  due 
upon  it. 

The  main  question  is,  whether  the  mortgage  is  still  an  in- 
cumbrance  upon  the  land,  and  if  so  to  what  extent  ?  If  the 
payment  of  one  thousand  dollars  to  Cadmus  was  at  the  time 
or  subsequently  became  effective  as  a  reduction  of  the  debt, 
and  there  was  afterwards  a  valid  tender  of  the  residue,  then  the 
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land  is  entirely  released  from  the  lien,  and  the  plaintiff  must 
fail  in  this  action,  although  he  would  still  have  a  claim  for 
such  residue  against  Cook  on  the  bond.  Did  then  the  pay- 
ment of  one  thousand  dollars  to  Cadmus,  operate  at  the  time 
or  afterwards  as  a  reduction  of  the  principal  secured  by  the 
bond  and  mortgage  ?  As  I  have  already  mentioned,  it  could 
not  reduce  such  principal  while  the  securities  were  in  the 
comptroller's  office.  Neither  could  it  have  such  effect  at  any 
time,  if  Cadmus  neither  had  any  title  to  the  securities,  nor  any 
legitimate  authority  to  receive  such  principal,  or  any  part  of  it. 
If  I  am  right  in  inferring  that  Cadmus  had  neither  such  title 
or  authority,  then  the  payment  was  inoperative,  except  possi- 
bly to  create  a  personal  claim  against  him.  But  if,  as  the 
counsel  for  the  defendants  contended  on  the  trial,  Cadmus 
owned  the  bank,  and  the  security  was  taken  nominally  for 
Crawford  but  actually  for  him.  and  the  money  had  been  paid 
to  and  accepted  by  Cadmus,  on  a  promise  or  understanding 
that  it  should  be  credited  upon  the  bond  and  mortgage  when  he 
should  again  become  entitled  to  and  have  them,  could  Cook 
now  claim  a  credit  for  the  amount,  and  a  proportionate  reduc- 
tion of  the  principal  ? 

Neither  Cook  nor  Cadmus,  nor  the  bank  whoever  owned  it, 
nor  Crawford  as  a  trustee  for  any  one,  could  claim  these  secu- 
rities from  the  comptroller  without  the  actual  payment  of  the 
principal  to  him.  The  money  received  from  Cook  by  Cadmus 
was  never  paid  to  that  officer,  nor  was  any  payment  made  to 
him  by  or  in  behalf  of  Cook  or  Cadmus,  or  the  bank.  The 
money  which  went  into  the  comptroller's  office  belonged 
wholly  to  the  plaintiff.  Neither  Cook,  Cadmus  the  bank  or 
Crawford  had  any  interest  in  it.  The  payment  was  not  in  fact 
made  for  either  of  them.  Crawford  paid  the  money,  as  he 
alone  could  do  that  and  receive  a  re-assignment  of  the  bond 
and  mortgage.  It  may  be  as  the  court  of  appeals  decided,  that 
on  receiving  such  re-assignment  he  alone  had  technically  the 
sole  right  to  foreclose  the  mortgage.  But,  surely,  neither  the 
power  nor  duty  of  the  comptroller  could  interfere  with  or 
prevent  the  completion  of  a  previous  arrangement  between 
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Crawford  and  the  plaintiff,  or  impair  the  rights  or  equities  of 
the  plaintiff  under  such  arrangement.  Can  it  be  that  if  a 
mortgagee,  while  his  mortgage  is  in  the  possession  of  the 
comptroller,  under  the  act  relative  to  the  free  banks,  agrees 
with  a  third  person  that  if  he  will  furnish  the  requisite  funds, 
the  mortgage  shall  be  procured  with  such  funds  and  the  secu- 
rity shall  be  transferred  to  him  who  advances  the  money,  and 
the  money  is  accoidingly  advanced  and  paid  to  the  comptrol- 
ler and  a  re-transfer  had,  the  mortgagee  cannot  effectually  as- 
sign' the  securities  to  the  lender,  or  that  if  he  should  then 
refuse  to  do  so,  the  lender  cannot  cause  such  transfer  in  a  court 
of  equity  ?  It  is  so  palpable,  that  under  such  circumstances 
the  assignment  could  be  legally  made,  or  if  necessary  coerced, 
that  the  contrary  could  never  have  been  supposed,  but  for  a 
misapprehension  of  the  j  udgment  of  the  court  of  appeals  in"  the 
suit  of  Mitchell  agt.  Cook.  In  this  case,  there  was  precisely 
such  an  agreement,  and  the  parties  have  endeavored  to  con- 
summate it,  and  have  done  all  that  was  necessary  for  that 
purpose  so  far  as  it  relates  to  them. 

As  Crawford  did  not  pay  his  own  money  he  .acted  in  a  fidu- 
ciary capacity  in  taking  the  re-assignment.  For  whom  did  he 
then  act  ?  Not  for  the  bank  if  that  was  owned  at  the  time  by 
any  other  person,  for  the  money  paid  by  him  was  not  furnished 
by  such  bank ;  nor  for  Cook,  as  his  money  had  not  been  re- 
ceived by  Crawford,  and  of  course  was  not  applied  by  him  for 
any  purpose ;  nor  for  Cadmus,  who  had  received  such  money ; 
but  most  assuredly  for  the  plaintiff,  who  had  actually  furnished 
the  identical  means. 

If  the  controlling  question  in  this  case  had  been,  which  of 
the  parties  has  the  greater  equity,  it  seems  to  me  that  the  de- 
cision must  have  been  in  favor  of  the  plaintiff.  It  is  true  that 
Cook  has  actually  paid  his  money  with  an  intent  that  it  should 
be  credited  to  him  on  his  bond  and  mortgage.  But  he  knew 
that  those  papers  had  been  transferred  to,  and  as  he  had  every 
reason  to  believe,  if  he  did  not  actually  know,  were  then  held 
by  the  comptroller  as  security  for  the  payment  of  the  circu- 
lating notes  of  the  bank  to  the  same  amount.  He  must  have 
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known,  for  every  one  is  presumed  to  know  the  law,  that  the 
payment  was  unauthorized  at  the  time,  and  that  it  could  not 
avail  him,  unless  the  .bank  as  the  payee  should  return  the  notes 
or  pay  the  amount  to  the  comptroller.  He  must,  therefore, 
have  trusted  mainly  to  the  responsibility  of  Cadmus,  to  whom 
he  paid  the  money.  It  would  seem  from  some  of  the  testi- 
mony that  he  did  so.  Cadmus  failed,  and  the  money  was  never 
paid  to  the  state  officer.  On  the  other  hand,  the  plaintiff  ad- 
vanced the  entire  amount,  and  his  funds  were  the  sole  consid- 
eration of  the  re-transfer.  Knowing  the  law  as  he  did  know- 
it,  not  only  presumptively  but  actually,  he  was  aware  that  no 
part  of  the  principal  could  be  legally  paid  to  another  while 
the  bond  and  mortgage  were  held  by  the  comptroller.  He  had  a 
right  to  presume  and  no  doubt  did  suppose,  that  no  unlawful  at- 
tempt had  been  made  to  pay  a  part  of  the  principal,  and  that  the 
whole  of  it  was  still  due.  He  was  an  innocent  and  bonafide 
purchaser  of  securities  which  as  they  said,  and  as  he  had  a  right 
to  suppose  they  were,  were  still  valid  for  the  entire  amount. 

If  the  payment  by  Cook  had  entitled  him  to  a  reduction  of 
the  principal,  the  tender  of  the  balance  would  have  been  inef- 
fectual, because,  first :  it  was  made  to  one  who  had  no  right 
to  receive  the  money,  and  secondly,  the  time  of  payment  of 
the  principal  had  not  arrived.  It  is  very  clear  that  a  tender 
of  money  before  it  is  payable  is  invalid.  It  was  contended  by 
the  counsel  for  the  defendant,  however,  that  this  objection  was 
waived,  as  it  was  not  mentioned  at  the  time.  It  is  true  that 
an  objection  is  considered  as  waived  when  not  explicitly  stated, 
when  it  could  have  been  obviated  by  the  person  making  the 
tender  if  he  had  been  apprised  of  it ;  but  the  principle  extends 
no  further.  In  this  case,  there  was  of  course,  no  power  to 
waive  or  avoid  the  objection  if  it  had  been  mentioned. 

Upon  the  whole,  it  seems  to  me  that  the  entire  principal 
was  due  at  the  time  of  the  assignment  to  the  plaintiff,  and  that 
such  assignment  is  valid. 

There  must  be  the  usual  judgment  of  foreclosure  for  the  en- 
tire principal,  and  the  interest  upon  it  from  the  date  of  the  re- 
assignment by  the  comptroller. 
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SUPREME  COURT. 

THE  PEOPLE  ex  rel  SAMUEL  BOYLSTON,  Respondent  agt. 
JONATHAN  TARBELL,  Appellant. 

A  notice  of  appeal  from  a  judgment  at  circuit  or  special  term,  which  states  that  the 
appeal  is  taken  to  the  "  supreme  court,"  instead  of  saying  to  the  "  general 
term  of  the  supreme  court,"  as  stated  in  the  laws  of  1854,  (Session  Laws  of 
1854,  p.  592,)  is  sufficient;  especially  where  the  undertaking  recites  that  the 
defendant  has  appealed  to  "  the  supreme  court  at  general  term." 

"Where  an  appeal  was  taken  from  a  judgment  of  restitution  for  certain  premises 
with  $8G.28  costs,  and  the  notice  of  appeal  stated  that  the  appeal  was  "from 
the  judgment  entered  in  this  action  to  the  supreme  court ;  said  judgment  was 
entered  for  $86.28,"  &c. 

Held,  on  objection  that  the  appeal  was  taken  only  from  the  part  of  the  judgment 
giving  costs,  and  not  from  the  award  of  restitution,  that  the  notice  was  suffi- 
cient, accompanied  as  it  was  with  a  copy  undertaking  which  recited  that  "  the 
defendant  shall  pay  to  the  relator  for  the  use  of  the  premises  described  in  the 
proceedings  in  said  judgment,  from  the  12th  day  of  July,  1856,  until  the  said 
premises  shall  be  restored,  &c.,  to  the  relator." 

Where  an  order  in  the  action  was  agreed  upon  by  the  attorneys  of  the  respective 
parties  in  open  court,  allowing  defendant  thirty  days  to  appeal,  after  notice  of 
judgment,  and  also  to  make  a  case,  but  by  a  mistake,  the  Christian  name  of  the 
defendant  was  entered  in  the  order  "Daniel,"  instead  of  "Jonathan,"  and  de- 
scribing the  undertakings  required  to  be  given  and  proceedings  hi  the  mean- 
time to  stay. 

On  objection  that  there  was  no  stay  of  proceedings  because:  1st.  No  valid  order 
was  entered,  2d.  If  the  order  was  valid,  it  ceased  to  be  binding  for  want  of  the 
proper  security,  inasmuch  as  the  condition  of  the  undertakings  were  to  pay 
costs  of  the  appeal  not  exceeding  $250,  and  "  all  damages  which  shall  be  awarded 
against  the  appellant  upon  the  appeal,  not  exceeding  $175  for  the  use  of  the 
premises,"  Ac.  And  the  defendant  joined  the  two  undertakings,  and  the  affi- 
davit of  the  justification  of  the  sureties  was  not  equal  to  what  it  should  have 
been  had  they  been  separate,  that  the  justification  was  only  in  the  sum  of 
$675,  when  it  should  have  been  $845.12. 

Held,  1st.  That  the  order  was  entered  probably  by  mistake  as  to  the  name  of  the 
defendant ;  but  it  was  intended  to  be  in  this  action,  and  entered  in  open  court 
in  presence  of  the  parties,  and  both  had  regarded  it  as  a  valid  one,  and  acted 
under  it  up  to  the  time  of  service  of  notice  of  appeal.  The  order  must  be  held 
valid,  with  leave  to  the  defendant  to  properly  amend  it.  2i  The  affidavit  of 
justification  was  technically  insufficient.  Section  341  of  the  Code  requires  the 
affidavit  of  the  sureties  to  state  that  they  are  each  worth  double  the  amount 
specified  therein.  Leave  to  amend  given. 
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Washington  Circuit  and  Special  Term,  May,  1857. 

MOTION  to  set  aside  writ  of  restitution  or  to  perfect  appeal, 
&c. 

The  defendant  was  convicted  on  a  traverse  taken  to  proceed- 
ings for  forcible  entry  and  detainer,  originally  commenced  be- 
fore the.  county  judge  of  Essex  county,  and  removed  by  certi- 
orari  to  this  court.  The  trial  was  had  at  the  Essex  circuit  in 
March,  1857,  before  Judge  EOSEKRANS,  and  a  verdict  ren- 
dered against  defendant,  on  which  judgment  was  entered 
against  defendant  for  $86.28,  and  a  restitution  of  the  possession 
of  the  premises  awarded.  Thirty  days  were  allowed  defendant 
by  an  order  agreed  upon  in  open  court  to  appeal  after  notice 
of  judgment,  and  also  to  make  a  case.  The  order,  by  a  pro- 
bable mistake,  was  entered  as  in  a  cause  wherein  Daniel  Tar- 
bell  was  defendant,  instead  of  the  defendant  in  this  action,  but 
it  was  partly  drawn  up  by  the  counsel  for  the  relator,  and  or- 
dered in  open  court  in  this  action.  It  required  that  the  secu- 
rity on  the  appeal  should  be  an  undertaking  to  the  amount  of 
$250,  to  pay  costs  as  in  ordinary  cases  of  appeal,  also  an  un- 
dertaking in  double  the  amount  of  the  judgment,  to  pay  the 
same,  if  judgment  should  be  affirmed,  and  a  bond  in  the  sum 
of  $250,  with  a  condition  to  pay  for  the  use  of  the  premises 
by  defendant,  from  the  time  of  the  entry  as  alleged  in  the  com- 
plaint, until  they  should  be  restored  to  the  relator,  if  judgment 
should  be  affirmed.  The  undertaking  and  bond  to  be  acknowl- 
edged, and  the  sureties,  of  which  there  should  be  two,  to  justify, 
and  proceedings  were  in  the  meantime  to  stay.  No  copy  of 
the  order  was  ever  served,  but  it  was  ordered  to  be  entered  in 
open  court  in  the  presence  of  the  counsel  of  both  parties,  and 
was  entered  by  the  clerk  as  before  stated,  in  the  name  of  Dan- 
iel Tarbell,  in  the  title  of  the  cause  as  defendant. 

Notice  of  the  judgment  was  served  on  defendant's  attorney 
on  the  23d  day  of  March,  1857,  and  on  the  22d  day  of  April, 
1857,  (the  last  day,)  notice  of  appeal  was  served  on  the  clerk 
and  on  relator's  attorney,  as  follows :  "  Please  to  take  notice, 
that  the  defendant  appeals  from  the  judgment  entered  in  this 
action,  to  the  supreme  court ;  said  judgment  was  entered  for 
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eighty -six  dollars  and  twenty-eight  cents,  &c.,  on  the  20th  day 
of  March,  1857,  in  the  clerk's  office  of  Essex  county." 

The  notice  was  accompanied  with  copies  of  the  undertak- 
ings entered  into  by  defendant  and  two  sureties,  which  were 
duly  acknowledged.  The  sureties  also  justified  in  one  under- 
taking to  the  amount  of  $500,  double  the  amount  therein, 
which  was  conditioned  to  pay  for  the  use  of  the  premises  if 
judgment  should  be  affirmed,  and  in  the  other,  the  sureties 
justified  in  the  amount  of  $675,  conditioned  to  pay  the  amount 
of  judgment  if  it  should  be  affirmed,  and  all  damages,  &c. 

The  attorneys  for  the  relator,  deeming  the  appeal  and  notice 
irregular,  and  not  in  compliance  with  the  terms  of  the  order, 
on  the  24th  day  of  April,  (two  days  after  the  service  of  notice,) 
returned  the  notice  by  mail  to  the  defendant's  attorney,  whose 
office  was  sixteen  miles  from  their  residence,  and  at  the  same 
time  gave  notice  to  defendant's  attorney  that  they  should  dis- 
regard the  appeal,  and  execute  their  writ  of  restitution  on  the 
following  grounds : 

1.  That  the  notice  was  of  an  appeal  to  the  "  supreme  court," 
instead  of  being  to  the  "  general  term  of  the  supreme  court." 

2.  That  the  notice  was  of  an  appeal  from  that  part  of  the 
judgment  only  which  gives  costs. 

3.  That  the  proper  undertakings  on  the  appeal  were  not 
executed. 

4.  That  no  undertaking  in  a  sum  double  the  amount  of  the 
sum  recovered  by  the  relator  against  the  defendant,  had  been 
given  or  executed. 

5.  That  the  justification  of  the  sureties  to  the  undertaking 
filed  and  recorded,  was  in  too  small  a  sum,  it  being  in  the  sum 
of  $675  only,  when  it  should  have  been  in  the  sum  of  $845.12. 

6.  That  defendant  had  no  right  to  appeal  at  all,  or  if  he  had, 
he  having  failed  for  all  or  some  of  the  reasons  to  perfect  his 
appeal,  the  attorneys  for  relator  should  disregard  the  appeal 
and  proceed  as  if  no  order  to  stay  proceedings  had  been 
granted. 

A  writ  of  restitution  was  accordingly  issued  and  served  on 
the  25th  of  April,  1857,  and  the  relator  put  into  possession  of 
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the  premises.  The  defendant's  attorney  now  makes  a  motion 
to  set  aside  the  writ,  and  that  defendant  be  again  restored  to 
the  possession  of  the  premises,  or  in  case  that  any  irregularity 
should  be  deemed  to  exist  in  his  appeal,  that  he  have  leave  to 
amend  and  perfect  it,  he  swearing  that  it  was  put  in  in  good 
faith  and  not  for  delay. 

POND  &  HAND,  for  rehtor. 
J.  P.  BUTLER,  for  defendant. 

C.  L.  ALLEN,  Justice.  I  do  not  perceive  that  there  is  any 
force  in  the  general  objection  that  defendant  had  no  right  to 
appeal  at  all.  The  relator's  attorney  and  counsel  conceded  this 
right  when  they  agreed  upon  the  order  which  was  entered  in 
open  court,  after  being  partly  drawn  up  by  them,  and  in  their 
presence. 

Theyirstf  specific  objection  is,  that  the  notice  is  of  an  appeal 
to  the  supreme  court  generally,  instead  of  being  to  the  general 
term  as  prescribed  by  statute. 

The  act  of  15th  April,  1854,  (Session  Laws  of  1854,  p.  592,) 
enacts  that  the  appeal  may  be  taken  to  the  "  general  term  of 
the  supreme  court,"  and  section  348  of  the  Code  of  1852,  de- 
clares that  "  an  appeal  upon  the  law  may  be  taken  to  the  gen- 
eral term,  from  a  judgment  entered  upon  the  report  of  a  ref- 
eree, or  the  direction  of  a  single  judge  of  the  same  court,"  &c. 
And  section  344  prescribes  that  an  appeal  may  be  taken  to 
"  the  supreme  court,"  from  a  judgment  rendered  by  a  county 
court,  &c.  These  appeals  are  all  heard  at  general  term.  There 
is  no  appeal  from  the  judgment  rendered  by  a  single  judge  to 
the  circuit  or  special  term,  although  section  265  specifies  cer- 
tain cases,  where  exceptions  are  in  the  first  instance  to  be  heard 
at  special  term.  Section  327  requires  that  the  appeal  must  be 
made  by  the  service  of  a  notice  in  writing  on  the  adverse  party 
and  on  the  clerk  from  whom  the  judgment  or  order  appealed 
from  is  entered,  stating  the  appeal  from  the  same  or  some  spe- 
cified part  thereof.  Section  346  declares  that  appeals  in  the 
supreme  court  "  shall  be  heard  at  a  general  term.11  Taking  all 
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these  sections  together,  I  think  the  notice  of  appeal  in  this  case 
was  sufficient.  The  relator  could  not  have  been  misled  by  it. 
By  the  notice  of  appeal  to  the  supreme  court,  he  knew  that  it 
could  be  heard  nowhere  else  than  at  the  general  ferm/and  that 
the  appeal  was  necessarily  to  that  term,  the  circuit  court  or 
special  term  having  no  appellate  jurisdiction.  Besides,  in  this 
case,  the  notice  was  accompanied  by  copies  of  the  undertak- 
ings, in  one  of  which  it  was  recited  that  the  defendant  had  ap- 
pealed to  "  the  supreme  court  at  general  term,  from  the  judg- 
ment, &c.,  entered  on  the  20th  of  March,  1857."  The  notice 
must  be  deemed  sufficient. 

The  second  objection  is,  that  the  notice  is  of  an  appeal  from 
that  part  of  the  judgment  for  costs  only,  and  that  it  does  not 
affect  the  award  of  restitution.  Section  327  before  quoted,  de- 
clares that  the  notice  must  state  the  appeal  to  be  from  the 
judgment,  or  some  specified  part  thereof.  In  this  case,  the  notice 
states  that  the  appeal  is  "  from  the  judgment  entered  in  this 
action  to  the  supreme  court ;  said  judgment  was  entered  for 
$86.28,  &c.,  on  the  20th  day  of  March,  1857,  in  the  clerk's 
office  of  Essex  county."  By  section  330,  the  supreme  court 
"  may  reverse,  affirm  or  modify  the  judgment  or  order  ap- 
pealed irom,  in  the  respect  mentioned  in  the  notice  of  appeal,  d'C." 
The  counsel  for  the  relator  argues,  that  the  notice  of  appeal, 
and  also  the  recital  in  the  undertaking,  specifies  the  judgment 
for  costs  as  being  the  part  appealed  from,  and  that  the  award 
of  restitution  is,  therefore,  in  no  way  affected  by  the  appeal. 
It  is  true,  that  the  recital  in  one  of  the  undertakings  is,  that 
the  appeal  is  in  relation  to  the  payment  of  the  costs  entered  in 
the  judgment.  But  if  there  is  any  force  in  this  argument,  it 
is  fully  answered  by  the  recital  in  the  other  undertaking  and 
also  in  the  condition — which  is,  that  defendant  shall  pay  to  the 
relator  for  the  use  of  the  premises  described  in  the  proceedings 
in  said  judgment,  from  the  12th  day  of  July,  1856,  until  the 
said  premises  sliall  be  restored,  &c.,  to  the  relator."  This  shows 
conclusively,  that  defendant  intended  to  appeal  from  that  part 
of  the  judgment  awarding  restitution,  as  well  as  to  that  part 
granting  costs.  The  appeal  was/rom  Hie  judgment  entered  in 
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the  action,  and  then  the  notice  proceeds  to  state  that,  "  said 
judgment  was  entered  for  $86.28,"  &c.,  meaning  probably  to  al- 
lude to  the  amount  of  costs,  &c.,  as  matter  of  description.  The 
notice  technically  should  have  been,  that  an  appeal  was  taken 
from  the  lohole  judgment ;  but  the  relator  could  not  have  been 
misled,  accompanied  as  the  notice  was,  by  the  copies  of  un- 
dertakings before  alluded  to.  I  think  the  notice  was  sufficient, 
but  as  defendant  will  have  leave  to  amend  his  affidavit  of  jus- 
tification as  hereafter  specified,  he  may  also  amend  his  notice 
within  the  same  time  allowed  in  that  particular,  if  he  deems  it 
advisable  so  to  do. 

It  is  objected  further,  that  there  was  no  stay  of  proceed- 
ings when  the  writ  of  possession  issued. 

First.  Because  there  was  no  valid  order  for  a  stay  of  pro- 
ceedings entered  originally.  The  order  was  entered  undoubt- 
edly by  mistake  in  inserting  the  name  of  Daniel  Tarbell  as 
defendant,  instead  of  defendant  in  the  title  of  the  cause. 
Whether  this  was  the  mistake  of  the  clerk  or  of  either  of  the 
parties,  does  not  appear.  But  as  already  observed,  the  order 
was  intended  to  be  in  this  action.  It  was  partly  drawn  up  by 
the  relator's  counsel,  and  ordered  to  be  entered  in  open  court 
in  the  presence  of  the  parties,  and  both  had  regarded- it  as  a 
valid  order  and  acted  under  it,  up  to  the  time  of  service  of  no- 
tice of  appeal,  although  no  copy  had  been  served  on  the  rela- 
tor's attorneys,  none  probably  having  been  deemed  necessary, 
as  it  was  entered  in  the  presence  of  the  parties.  It  is  not  pre- 
tended but  that  the  order  was  intended  to  be  a  valid  one,  and 
I  must  deem  it  such,  granting  leave  to  the  defendant  to  amend 
it  as  entered,  by  inserting  his  own  name  in  the  title,  instead  of 
that  of  Daniel  Tarbell. 

Second.  It  is  argued  that  the  order,  if  deemed  to  be  valid, 
ceased  to  be  binding  for  want  of  the  proper  security,  inasmuch 
as  it  required  an  undertaking  in  $250  to  pay  costs,  and  also  an 
undertaking  in  a  sum  double  the  amount  of  the  judgment  con- 
ditioned to  pay  for  the  use  of  the  premises,  &c.  It  is  urged, 
that  although  defendant  has  joined  the  two  undertakings  in 
one  instrument,  yet  that  the  sum  of  the  justification  is  not 
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equal  to  what  it  should  have  been  if  the  undertakings  had 
been  separate ;  that  the  justification  is  only  in  $675,  when  it 
should  have  been  $845.12. 

The  judgment  for  costs  was  $86.28,  which  is  recited  in  the 
undertaking.  The  condition  is  that  defendant  shall  pay  costs 
of  appeal  not  exceeding  $250,  and  "  all  damages  which  shall 
be  awarded  against  the  appellant  upon  the  appeal,  not  exceed- 
ing $175,"  &c.  Section  341  enacts  that  "  an  undertaking 
upon  an  appeal  shall  be  of  no  effect,  unless  it  be  accompanied 
by  the  affidavit  of  the  sureties  that  they  are  each  worth  dou- 
ble the  amount  specified  therein.  This  seems  to  settle  the 
question.  The  affidavit  was  in  double  the  amount  of  the  first 
sum  mentioned  in  the  condition,  viz :  $250,  but  was  not  in 
double  the  amount  of  the  latter  sum,  $175.  That  sum,  it  is 
true,  was  more  than  double  the  amount  of  costs ;  but  as  the 
section  seems  to  be  imperative,  the  affidavit  was  technically 
insufficient.  The  defendant  must  have  leave  to  amend  his 
affidavit  of  justification,  within  thirty  days,  and  serve  a  copy 
thereof,  with  copy  of  this  order,  within  that  time. 

As  to  restitution  :  if  the  appeal  had  been  perfectly  regular  in 
all  respects,  I  should  probably  have  granted  an  order  to  that 
effect ;  but  as  I  have  granted  defendant  a  favor  in  giving  him 
leave  to  amend  and  perfect  his  appeal,  and  as  there  is  no  pre- 
tence or  claim  that  the  relator  is  insolvent  or  will  not  be  able 
to  make  complete  restitution  of  all  property  and  rights  to  de- 
fendant under  section  330,  if  the  judgment  shall  be  reversed, 
I  shall  deny  that  part  of  the  defendant's  motion.  If  defendant 
shall  amend  and  perfect  his  appeal  in  the  particulars  required 
within  the  time  granted  by  the  order,  that  part  of  his  motion 
is  to  be  granted  with  $10  costs  of  opposing  motion  on  the  part 
of  defendant,  to  abide  the  event  of  the  appeal.  Otherwise  the 
motion  is  to  be  denied  with  $1 0  costs. 

Order  accordingly. 
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SUPKEME  COUKT  OF  THE  UNITED  STATES. 

THE  UNION  INSURANCE  COMPANY,  plaintiffs  in  error,  agt. 
JOHN  BLAIR  HOGE,  defendant  in  error. 

The  mutual  insurance  companies  of  the  state  of  New- York,  formed  under  the  act 
of  the  legislature  of  that  state,  passed  April  10th,  1849,  entitled  "  An  act  to 
provide  for  the  incorporation  of  insurance  companies,"  were  authorized  to  issue 
policies  of  insurance  for  a  cash  premium  in  lieu  of  a  premium  note  ;  and  said 
policies  are  valid. 

The  cash  premiums  paid  represent  the  insured  in  the  "  common  fund,"  as  well 
as  the  premium  notes,  which  "  common  fund  "  is  devoted  to  the  payment  of 
any  losses  that  may  occur. 

THIS  case  was  brought  up  from  the  circuit  court  of  the 
United  States  for  the  northern  district  of  New-York,  by  writ 
of  error.  The  action  was  brought  by  John  Blair  Hoge,  the 
plaintiff,  in  the  circuit  court,  against  the  Union  Insurance 
Company,  the  defendants,  which  court  adjudged  that  the  said 
defendants,  "by  the  act  of  the  legislature  of  the  state  of  New- 
York,  passed  April  10th,  1849,  entitled  '  An  act  to  provide  for 
the  incorporation  of  insurance  companies,'  and  by  the  charter 
of  the  defendant's  company,  were  authorized  to  issue  policies 
of  insurance  for  a  cash  premium  in  lieu  of  a  premium  note,  and. 
that  as  the  defendant's  policy  of  insurance  was  issued  for  cash 
only,  that  the  same  is  a  valid  policy.  And  that  the  premium 
notes  of  the  defendants  and  the  moneys  of  the  defendants  col- 
lected on  premium  notes,  and  all  of  the  assets  of  the  defendants 
are  equally  liable  for  the  payment  of  losses  on  policies  of  insur- 
ance issued  for  a  cash  premium  only  in  lieu  of  premium  notes, 
as  for  losses  on  policies  of  insurance  based  on  premium  notes 
only." 

Judgment  was  entered  for  $2,500,  the  amount  claimed,  and 
interest. 

The  case  is  further  stated  in  the  opinion  of  the  court.  It 
was  argued  on  printed  arguments  by  HENRY  YAN  DER  LYN, 
for  the  plaintiffs  in  error,  and  HENRY  K.  MYGATT,  for  the  de. 
fendant  in  error. 
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The  case  was  decided  January  10th,  1859.  Present:  The 
Hon.  EOGER  B.  TANEY,  chief  justice,  and  the  Honordbles  JAMES 
M.  WAYNE,  JOHN  CATRON,  PETER  Y.  DANIEL,  SAMUEL  NEL- 
SON, EOBERT  C.  GRIER,  JOHN  A.  CAMPBELL,  and'  NATHAN 
CLIFFORD,  associate  justices. 

Mr.  Justice  NELSON  delivered  the  opinion  of  the  court. 

This  is  a  writ  of  error  to  the  circuit  court  of  the  United 
States  for  the  northern  district  of  New-York. 

The  suit  was  brought  against  the  defendants  on  a  policy  of 
insurance  against  fire,  in  the  sum  of  two  thousand  five  hun- 
dred dollars,  upon  a  paper  mill,  machinery  and  stock  of  one 
R.  K.  Kounsler,  of  the  state  of  Virginia,  the  property  situate  in 
that  state.  The  defendants  are  incorporated  under  the  laws  of 
the  state  of  New- York,  and  the  place  of  business  at  the  village 
of  Fort  Plain,  an  interior  town  of  that  state.  The  policy  and 
all  interest  under  the  same  have  been  duly  assigned  to  the 
plaintiff. 

There  is  no  question  in  the  case  upon  the  loss  or  upon  the 
preliminary  proofs  ;  the  defence  being  placed  exclusively  upon 
a  defect  of  authority  in  the  defendants  to  issue  the  policy.  The 
act  of  the  legislature  of  New- York,  passed  April  10th,  1849, 
under  which  they  were  incorporated,  provided,  section  1,  that 
any  number  of  persons,  not  less  than  thirteen,  might  associate 
and  form  an  incorporated  company,  among  other  things,  to 
make  insurance  on  dwellings,  houses,  &c.,  against  loss  or  dam- 
age by  fire ;  section  3,  that  these  persons  should  file  in  the 
office  of  the  secretary  of  the  state  a  declaration  signed  by  them, 
expressing  their  intention  to  form  a  company  for  transacting 
the  business  of  insurance,  which  declaration  should  comprise 
a  copy  of  the  charter  proposed  to  be  adopted  by  them,  and 
requiring  notice  of  their  intention  to  be  published  in  a  news- 
paper a  given  number  cf  weeks.  Section  4  provides  for  open- 
ing books  of  subscription  to  the  capital  stock,  and  that  in  case 
the  business  of  the  company  was  to  be  conducted  on  the  plan 
of  mutual  insurance,  then  to  open  books  to  receive  proposi- 
tions and  enter  into  agreements  in  the  manner  afterwards 
specified ;  which  in  substance  is,  that  the  company  shall  not 
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commence  business  until  agreements  shall  have  been  entered 
into  for  insurance,  the  premiums  on  which  shall  amount  to 
one  hundred  thousand  dollars,  and  notes  have  been  received 
in  advance  for  the  premiums  on  such  risks,  payable  at  the  end 
of  or  within  twelve  months  from  date,  which  notes  shall  be 
considered  a  part  of  the  capital  stock,  and  shall  be  deemed 
valid,  negotiable  and  collectable  for  the  purpose  of  paying 
losses  or  otherwise.  Section  11,  that  the  charter  of  the  com- 
pany should  be  examined  by  the  attorney  general  of  the  state, 
and  if  found  in  accordance  with  the  requirements  of  the  act, 
and  not  inconsistent  with  the  constitution  or  laws  of  the  state, 
he  should  certify  the  same  to  the  comptroller  of  the  state ;  and 
thereupon  the  comptroller  should  institute  an  examination  to 
ascertain  if  the  company  had  received,  and  had  in  its  actual 
possession,  the  capita^  premiums,  &c.,  to  the  full  extent  re- 
quired by  the  act ;  and  upon  a  certificate  to  this  effect  by  the 
comptroller,  filed  in  the  office  of  the  secretary  of  state,  this 
officer  should  furnish  the  company  with  a  certified  copy  of  the 
charter  and  certificates,  which,  upon  being  filed  in  the  office  of 
the  clerk  of  the  county  in  which  the  company  is  located,  shall 
be  its  authority  to  commence  business,  and  issue  policies. 

By  section  10  it  is  made  the  duty  of  the  corporators  to  de- 
clare in  the  charter  the  mode  and  manner  in  which  the  corpo- 
rate powers  conferred  by  the  general  act  are  to  be  exercised ; 
and  by  section  12  the  corporators,  trustees  or  directors,  as  the 
case  may  be,  shall  have  power  to  make  such  by-laws,  not  in- 
consistent with  the  constitution  or  laws  of  the  state,  as  may  be 
deemed  necessary  for  the  government  of  its  officers  and  the 
conduct  of  its  affairs. 

By  the  fifth  section  of  the  charter  formed  under  this  general 
act,  it  is  provided  that  the  rights,  powers,  &c.,  conferred  by  law 
on  the  company,  shall  be  vested  in  and  exercised  by  a  board 
of  directors,  to  consist  of  thirteen  persons,  to  be  elected  by  per- 
sons holding  the  policies  of  insurance  in  the  company  or  their 
proxies,  and  one  vote  shall  be  allowed  on  every  one  hundred 
dollars  insured.  The  eighth  section  of  the  charter  provides 
that  the  rates  of  insurance  shall  be  fixed  and  regulated  by  the 
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company  ;  and  premium  notes  therefor  shall  be  received  from 
the  insured,  and  shall  be  paid  at  such  time  or  times  and  in  such 
sum  or  sums  as  the  company  shall  from  time  to  time  require  ; 
and  any  person  applying  for  insurance,  so  electing,  may  pay  a 
cash  premium,  in  addition  to  a  premium  note,  or  a  definite  sum- 
in  money,  to  be  fixed  by  the  company,  in  full  of  said  insurance 
and  in  lieu  of  a  premium  note. 

The  policy  in  question  was  issued  on  the  payment  of  a  cash 
premium,  under  .this  eighth  section  of  the  charter,  the  insured 
paying  a  gross  sum  of  fifty-six  dollars  and  twenty-five  cents 
for  the  insurance  of  his  paper  mill  and  stock  to  the  amount  of 
$2,500  for  one  year. 

The  ground  taken  in  the  defence  is,  that  according  to  the 
general  act  under  which  the  defendants  were  organized,  they 
were  empowered  to  make  contracts  and  issue  policies  of  insur- 
ance to  such  persons  only  as  became  members  of  the  company 
by  giving  premium  notes  ;  and  that  the  eighth  section  of  the 
charter,  providing  for  the  payment  of  the  premium  in  cash, 
was  without  authority,  and  the  policy  therefore  void. 

It  is  stated  in  the  plea  upon  which  the  question  in  the  case 
is  raised,  that  from  the  time  the  company  began  business, 
(August,  1850,)  till  June,  1853,  when  it  became  insolvent, 
over  two  thousand  policies  were  issued,  founded  upon  pre- 
mium notes,  and  over  two  thousand  five  hundred  founded 
upon  cash  premiums ;  and  that  the  amount  of  forty-three  thou- 
sand dollars  was  received  by  the  company  for  policies  issued 
upon  cash  premiums. 

The  general  act,  conferring  the  power  upon  companies  or- 
ganized under  it  to  make  contracts  of  insurance  against  fire 
and  issue  policies,  provides  for  a  certain  amount  of  capital 
($100,000),  secured  by  premium  notes  upon  engagements  of 
insurance  entered  into  by  the  companies,  as  a  condition  to  the 
right  of  commencing  the  business  of  insurance.  This  capital, 
thus  obtained,  is  essential  to  a  complete  organization  under  the 
act ;  for,  without  it,  the  corporation  is  forbidden  to  enter  upon 
the  business  of  insurance. 

These  preliminary  engagements  and  the  giving  of  premium 
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notes  were  designed  as  an  immediate  security  to  persons  who, 
confiding  in  the  responsibility  of  the  company,  should  make 
application  for  insurance  on  its  going  into  operation. 

The  notes  thus  constituting  capital  are  to  be  made  payable 
at  or  within  a  year  from  their  date ;  they  may  be  made  pay- 
able, therefore,  within  the  terms  of  the  act,  on  demand  or  at 
any  short  period ;  and  they  are  made  negotiable  and  collect- 
able for  the  payment  of  any  losses  which  may  accrue  in  the 
business  of  insurance  or  otherwise.  And  it.has  been  held  in 
the  court  of  appeals  in  New-York  that  they  are  collectable  by 
the  company,  irrespective  of  losses  or  assessments  to  pay  losses. 
(16  New-  York  R  310  ;  2  Smith  R) 

Now,  although  the  general  act  provides  for  premium  notes 
upon  these  preliminary  engagements  of  insurance  to  be  con- 
summated on  the  organization  of  the  company,  and  with  a  view 
to  capital  upon  which  to  begin  the  business  of  insurance,  there 
is  no  provision  to  be  found  in  it  prescribing  the  mode  or  man- 
ner in  which  premiums  shall  be  paid  or  secured  after  the 
company  has  become  organized  and  commenced  operations. 
That  seems  to  have  been  left  to  be  regulated  in  the  charter 
formed  under  the  act. 

The  provision,  prescribing  the  giving  of  notes  in  advance  for 
premiums  with  a  view  to  create  capital,  has  no  necessary  rela- 
tion to  the  subject  of  premiums  to  be  received  by  the  company 
after  its  organization,  *and  in  the  course  of  conducting  its  ordi- 
nary business.  The  act  had  in  view  a  different  object  in 
requiring  the  giving  these  notes,  and  provided  specially  for 
their  disposition  and  use  with  reference  thereto.  They  are 
made  a  part  of  the  capital  stock  of  the  company,  and  negoti- 
able and  collectable  for  the  payment  of  losses  or  otherwise, 
and,  as  we  have  seen,  collectable  as  such  capital,  irrespective  of 
loss  or  assessment  for  losses  ;  and,  as  they  may  be  made  pay- 
able on  demand  or  at  a  shorj  day,  are  convertible  into  money, 
according  to  the  decision  in  the  court  of  appeals  of  New- York, 
immediately  on  the  company's  becoming  organized  and  ready 
for  business. 

Even  if  this  provision  could  be  regarded  as  bearing  upon  the 
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subject  of  premiums  after  the  organization  of  the  company,  it 
would  furnish  but  feeble  support  to  the  argument  against  cash 
premiums,  the  difference  being  simply  between  cash  and  a  note 
payable  and  collectable  immediately.  According  to  the  act 
and  construction  given  to  it  in  the  case  referred  to,  these  notes 
have  no  necessary  existence  after  the  organization  of  the  com- 
pany. They  may  then  be  converted  into  money.  They  seem 
to  have  been  made  necessary  under  this  system  of  insurance 
while  the  company  was  in  the  process  of  organization,  by  way 
of  furnishing  the  incipient  amount  of  capital  required  by  the 
act 

It  is  argued,  however,  that  the  company  in  question  is  a 
mutual  insurance  company,  as  declared  by  the  act;  that  accord- 
ing to  this  system,  the  insured  must  be  a  member  of  it,  and 
that  a  person  insured  upon  a  cash  premium,  without  any  further 
liability,  cannot  be  a  member.  This  argument  is  not  well 
founded  either  upon  principle  or  authority.  Admitting  that 
the  insured  must  be  a  member  of  the  company,  he  is  made  so 
by  the  payment  of  the  cash  premium.  The  theory  of  a  mutual 
insurance  company  is,  that  the  premiums  paid  by  each  mem- 
ber for  the  insurance  of  his  property  constitute  a  common  fund, 
devoted  to  the  payment  of  any  losses  that  may  occur.  Now, 
the  cash  premium  may  as  well  represent  the  insured  in  the 
common  fund  as  the  premium  note ;  and  this  class  of  com- 
panies has  been  so  long  engaged  in  the  business  of  insurance, 
it  may  well  be  that  they  can  determine,  with  sufficient  certainty 
for  all  practical  purposes,  the  just  difference  in  the  rates  of 
premium  between  cash  and  notes.  These  mutual  companies, 
possessing  the  authority  contained  in  the  eighth  section  of  this 
charter,  namely,  to  take  cash  premiums  or  premium  notes,  are 
at  the  present  day  in  operation  in  several  of  the  states,  and  it 
has  never  been  supposed  that  the  mutual  principle  has  been 
thereby  abrogated.  (3  Ohio  R.  848,  N.  S.) 

It  has  also  been  argued,  that  inasmuch  as  the  defendants 
have  been  organized  upon  the  principle  of  a  mutual  insurance 
company,  its  business  must  be  conducted,  as  it  respects  the 
premiums  to  be  received,  according  to  the  plan  of  mutual  com- 
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panies  previously  chartered  in  the  state  of  New- York.  If  the 
previous  companies  were  required  by  their  charter  to  receive 
premium  notes  and  not  cash,  then  this  requirement  distin- 
guishes them  from  the  one  before  us.  If  their  charters  con- 
tained no  such  provision,  then  they  were  left  like  the  present 
one,  to  regulate  the  mode  of  payment  at  discretion.  Besides, 
mutual  companies  upon  both  plans  had  been  chartered  by  the 
legislature  of  New- York  previous  to  the  act  of  1849.  and  hence 
no  inference  can  be  drawn,  as  it  respects  the  charters  of  pre- 
vious companies,  from  the  unexpressed  intent  of  the  legislature 
in  this  act,  if  otherwise  admissible. 

The  true  answer,  however,  to  this  argument  we  think  is, 
that  in  the  absence  of  any  reference  to  previous  charters,  by 
which  the  provisions  of  the  same  might  have  been  incorpo- 
rated in  the  present  one,  the  court  must  look  to  the  law  itself 
for  the  purpose  of  expounding  its  provisions  and  ascertaining 
the  intent  of  the  legislature. 

The  general  act  prescribed  the  outlines  of  the  system,  and 
all  the  conditions  and  guards  that  were  deemed  essential  to 
the  security  of  persons  applying  for  insurance,  leaving  the 
details  and  interior  regulations  to  be  arranged  and  determined 
by  the  company  in  their  charter.  Large  powers  were  con- 
ferred in  general  terms,  as  in  the  10th  section,  "  to  declare  in 
the  charters,"  "  the  mode  and  manner  in  which  the  corporate 
powers  given  under  and  by  virtue  of  this  act  are  to  be  exer- 
cised ;"  and  again,  in  the  12th  section,  the  company  "  shall 
have  power  to  make  such  by-laws  "  "  as  may  be  deemed  neces- 
sary for  the  government  of  its  officers,  and  the  conduct  of  its 
affairs."  And  besides  these  general  powers,  inasmuch  as  the 
company  is  incorporated  for  the  express  purpose  of  insurance 
of  property  against  fire,  in  the  absence  of  any  prescribed  mode 
of  payment  of  premiums,  the  power  to  prescribe  it  by  the  com- 
pany is  necessarily  implied ;  otherwise  the  object  for  which  it 
was  created  would  be  defeated. 

This  question  has  been  indirectly  before  several  of  the  courts 
of  New- York,  and  in  all  of  them,  so  far  as  any  opinion  has  been 
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expressed,  as  I  understand,  it  has  been  in  favor  of  the  validity 
of  these  policies. 

The  practical  construction  of  this  act  of  1849,  by  the  public 
officers  of  the  state,  including  the  attorney  general,  who  were 
required  to  supervise  the  preliminary  steps  made  necessary  to 
the  organization  of  the  company,  and  to  certify  that  it  had  con- 
formed to  the  provisions  of  the  act,  and  the  latter  officer  espe- 
cially, that  the  charter  was  in  accordance  with  it,  is  deserving 
of  consideration.  Under  the  construction  thus  given,  numer- 
ous companies  have  been  organized  with  charters  like  the 
present,  providing  for  cash  premiums  or  premium  notes,  at  the 
election  of  the  insured,  and  an  extensive  business  of  insurance 
carried  on  in  New- York,  and  several  of  the  sister  states ;  and 
although  this  practical  construction  cannot  be  admitted  as  con- 
trolling, it  is  not  to  be  overlooked,  and  perhaps  should  be 
regarded  as  decisive  in  a  case  of  doubt  or  where  the  error  is 
not  plain. 

The  judgment  of  the  court  below  is  affirmed. 


SUPREME  COURT. 


\    CONSTANT  COOK  agt.  JOHN  R.  ESLEECK,  and  others. 

r  «~v 

V  \   \ 

A  \  Iris  not  necessary,  under  section  128  of  the  Code,  that  the  name  of  the  state 
should  appear  in  the  summons,  designating  the  place  where  the  defendant  Is 
required  to  serve  his  answer.  And  it  makes  no  difference  whether  the  service 
of  the  summons  is  made  personally  or  by  publication. 

In  case  of  service  of  the  summons  by  publication,  a  notice,  in  which  the  time  and 
place  of  filing  the  complaint  are  stated,  whether  in  the  body  of  the  original  sum- 
mons or  immediately  below  it,  is  sufficient.  (This  case  having  been  affirmed  by 
the  court  of  appeals,  the  case  of  Titus  agt.  Relyea  (16  How.  371),  holding  adversely, 
is  overruled.) 

Kings  General  Term,  February,  1859. 
Present,  Hon.  JOHN  A.  LOTT,  JAMES  EMOTT  and  JOHN  W. 
BROWN,  Justices. 
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THIS  action  was  instituted  to  foreclose  a  mortgage  made  by 
defendant  Esleeck,  upon  property  in  the  city  of  Brooklyn, 
Kings  county. 

The  complaint  and  lis  pendens  were  filed  in  the  office  of  the 
clerk  of  said  county,  on  the  2d  of  November,  1857. 

The  defendants,  John  E.  Esleeck  and  five  others,  were  after- 
wards found  to  be  non-residents,  and  an  order  was  obtained 
that  the  summons  be  served  upon  them  by  publication. 

The  summons  included  in  the  clerk's  return  is  a  copy  of  that 
published,  and  is  as  follows : 

"  To  the  above  defendants : 

"  You  are  hereby  summoned  and  required  to  answer  the  com- 
plaint in  this  action,  which  will  be  filed  in  the  office  of  the 
clerk  of  the  county  of  Kings,  at  the  City  Hall,  city  of  Brook- 
lyn, Kings  county,  and  to  serve  a  copy  of  your  answer  to  the 
said  complaint  on  the  subscribers,  at  their  office  No.  192  Broad- 
way, corner  of  John  street,  New-York  city,  within  twenty  days 
after  the  service  of  this  summons  on  you,  exclusive  of  the  day 
of  such  service ;  and  if  you  fail  to  answer  the  said  complaint 
within  the  time  aforesaid,  the  plaintiff  in  this  action  will  apply 
to  the  court  for  the  relief  demanded  in  the  complaint. 

"  Dated  New- York,  October  29th,  1857. 

"  MILLER,  PEET  &  NICHOLS,  plaintiff's  attorneys, 

"  192  Broadway,  New- York." 

"  The  said  complaint  was  filed  in  said  clerk's  office,  Novem- 
ber 2d,  1857. 

"M.,  P.  &  N.,  plaintiff' s  attorneys" 

The  purchaser  at  the  foreclosure  sale  objected  to  the  title, 
alleging  that  the  publication  was  defective  in  two  respects,  viz. : 

I.  In  that  the  summons  in  addition  to  stating  the  complaint 
would  be  filed  "  in  the  office  of  the  clerk  of  the  county  of 
Kings,  at  the  City  Hall,  city  of  Brooklyn,  Kings  county,"  did 
not  add  "  and  state  of  New- York." 

IL  In  that  the  summons,  itself  did  not  state  the  time  and 
place  of  filing,  but  the  same  was  stated  in  a  foot  note  by  way 
of  appendix  or  postscript,  and  not  as  a  part  of  the  summons 
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itself,  and  referring  to  the  decision  in  Titus  agt.  Relyea,  (16 
Howard,  371).  Upon  a  motion  made  by  the  plaintiff  to  com- 
pel the  purchaser  to  complete,  the  court,  at  special  term,  held 
the  publication  to  be  a  sufficient  compliance  with  the  statute, 
and  granted  the  motion.  This  decision  was  affirmed  at  gen- 
eral term  on  appeal,  and  the  following  opinion  of  the  court 
delivered. 

MILLER,    PEET   &   NICHOLS,  plaintiffs  and  respondents 
attorneys. 
SHERWOOD,  STORY  &  DUNN,  attorneys  for  appellants. 

By  the  court — LOTT,  Justice.  The  summons  issued  on  the 
commencement  of  this  action  was  directed  to  the  defendants, 
and  they  were  thereby  summoned  and  required  to  answer  the 
complaint  and  serve  a  copy  of  their  answer  on  the  plaintiff's 
attorneys,  "  at  their  office  No.  192  Broadway,  corner  of  John 
street,  New- York  city"  within  twenty  days  after  the  service  of 
the  summons. 

It  is  also  stated  that  the  complaint  would  be  filed  "  in  the 
office  of  the  clerk  of  the  county  of  Kings,  at  the  City  Hall,  city  of 
Brooklyn,  Kings  county"  and  if  the  defendants  failed  to  answer 
within  the  time  prescribed,  that  the  plaintiff  would  apply  to 
the  court  (which  in  the  title  was  named  "  supreme  court,  Kings 
county,")  for  the  relief  demanded  in  the  complaint.  It  was 
"dated  New- York,  October  29th,  1857,"  and  subscribed 
"  Miller,  Peet  &  Nichols,  plaintiff's  attorneys,  192  Broadway, 
N.  Y."  There  was  no  other  specification  of  the  court  in  which 
the  action  was  brought  than  in  the  title  as  above  set  forth. 

The  service  of  this  summons  upon  six  of  the  defendants,  was 
by  its  publication  in  the  form  in  which  it  was  originally  issued, 
together  with  a  statement  or  notice  subjoined,  in  the  following 
•terms :  "  The  said  complaint  was  filed  in  the  said  clerk's  office, 
November  2d,  1857.  M.,  P.  &  N.,  Plff's  Attys." 

The  object  of  the  action  was  to  foreclose  a  mortgage  held  by 
the  plaintiff.  The  defendants,  so  served  by  publication,  never 
appeared. 
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The  usual  judgment  was  entered,  and  a  sale  of  the  mort- 
gaged premises  under  it  was  subsequently  made  to  Charles  Kel- 
sey.  He  refused  to  take  title,  alleging  as  the  ground  of  the 
refusal,  that  the  proceedings  as  to  those  defendants  were  irreg- 
ular and  void,  and  they  are  not  foreclosed  thereby. 

The  objections  taken  are,  1st.  That  the  summons,  in  omit- 
ting to  designate  the  state  of  New- York  therein,  does  not  state 
where  the  complaint  was  to  be  filed,  or  specify  the  place  at 
which  the  answer  thereto  was  to  be  served,  within  the  mean- 
ing of  the  Code :  and,  2d.  That  the  summons,  as  published, 
does  not  state  the  time  and  place  of  filing  the  complaint. 

An  order  was,  after  considering  the  objections,  made  at 
special  term,  requiring  the  purchaser  to  complete  his  purchase, 
and  the  case  is  brought  up  for  review,  on  appeal  by  him  from 
that  order. 

The  question  presented  is  one  of  great  practical  importance. 
If  the  first  objection  is  well  founded,  it  will  probably  affect 
most  of  the  judgments  rendered  since  the  adoption  of  the  Code 
in  cases  where  either  of  the  defendants  has  failed  to  appear. 
The  general  practice  has  been  to  specify,  in  the  summons 
served,  the  name  of  the  city  or  town  and  county  only,  and  if 
the  name  of  the  state  in  addition  is  necessary  to  be  stated,  it 
would  not  be  such  process  as  is  required  and  authorized  for 
the  commencement  of  the  action,  and  the  service  thereof,  even 
if  personally  made,  would  be  ineffectual,  and  no  jurisdiction 
could  be  acquired  thereby. 

We  cannot  yield  our  assent  to  such  a  construction.  The 
provisions  of  the  Code  on  which  this  objection  is  founded  are 
contained  in  sections  128  and  130.  Section  128  prescribes  that 
the  summons  shall  require  the  defendant  "  to  answer  the  com- 
plaint and  serve  a  copy  of  his  answer  on  the  person  whose 
name  is  subscribed  to  the  summons,  at  a  place  within  the  state, 
to  be  therein  specified,  in  which  there  is  a  post-office',  within  twenty 
days  after  the  service  of  the  summons,  exclusive  of  the  day  of 
service ;"  and  section  130  provides  that  "  a  copy  of  the  com- 
plaint need  not  be  served  with  the  summons.  In  such  case, 
the  summons  must  state  where  the  complaint  is  or  will  be  filed." 
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The  complaint  when  served  must,  among  other  matters,  con- 
tain, "  the  title  of  the  cause,  specifying  the  name  of  the  court 
in  which  the  action  is  brought,  the  name  of  the  county  in 
which  the  plaintiff  desires  the  trial  to  be  had,  and  the  names 
of  the  parties  to  the  action,  plaintiff  and  defendant." 

These  provisions  were  intended,  primarily,  to  regulate  pro- 
ceedings in  actions  against  persons  resident  or  found  within 
this  state,  and  to  notify  the  party  served  with  the  summons  of 
the  commencement  of  the  action,  and  when  and  where  he  can 
appear  and  defend. 

If  such  service  is  made  within  this  state,  there  can  be  no  rea- 
sonable doubt  that  the  party  so  served  understands  and  is 
sufficiently  informed,  that  the  place  where  the  complaint  is  or 
will  be  filed,  and  where  he  is  to  serve  his  answer,  is  within  this 
state,  although  the  fact  is  not  stated  in  express  terms.  It  is 
not  usual  for  residents  of  the  same  state,  in  letters  or  notices 
addressed  to  each  other,  to  specify  the  place  where  it  is  written 
or  from  which  it  is  sent,  more  particularly  than  by  naming  the 
city  and  town,  or  at  most  the  county,  or  some  other  subdivision 
of  the  state,  but  the  state  itself  is  seldom  if  indeed  ever  named, 
and  there  is  no  reason  to  believe  that  any  person  has  been 
misled  by  such  designation.  When  the  service  is  by  publica- 
tion and  the  party  is  a  non-resident,  there  would  seem  to  be 
some  ground  for  requiring  the  state  to  be  specified,  but,  even 
in  that  case,  it  is  for  all  practical  purposes  unnecessary.  The 
publication  is  to  be  made  in  two  newspapers,  published  in  this 
state,  and  if  either  of  them  is  received  by  the  person  to  be 
affected  by  the  notice,  there  is  generally,  if  not  always,  suffi- 
cient evidence  in  the  newspaper  itself  of  the  fact  of  its  publi- 
cation in  this  state,  and  that  gives  him  sufficient  notice  that  the 
action  has  been  instituted  therein.  If  his  residence  is  known, 
the  complaint  as  well  as  the  summons  is  sent  to  him,  by  means 
of  which  he  becomes  apprized  of  the  demand  or  claim  made, 
and  of  all  the  facts  stated  therein.  But  assuming  it  to  be  a 
possibility  that  the  summons  may  fail,  in  some  cases,  to  ap- 
prize the  party,  by  whom  it  is  in  fact  received,  that  the  place 
mentioned  therein  is  within  the  state  of  New- Fork,  that  alone 
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does  not  justify  a  construction  of  the  language  of  the  provi- 
sions above  referred  to,  that  is  unwarranted  by  and  different 
from  its  fair  and  ordinary  meaning.  In  the  case  at  bar,  there 
is  no  reason  to  believe  that  the  summons  failed  to  give  all  the 
information  necessary.  The  designation  of  the  city  of  Brook- 
lyn as  the  place  where  the  complaint  would  be  filed,  and  the 
number  and  street  in  the  city  of  New- York,  where  the  answer 
was  to  be  served,  was  for  all  practical  purposes  as  specific  and 
certain  as  if  the  state  of  New-York  had  been  also  named.  No 
person  having  knowledge  of  the  existence  of  such  a  state  can 
be  presumed  to  be  so  uninformed  as  not  to  know  that  those 
cities  are  within  it,  and  constitute  a  part  thereof,  and  a  notice 
directed  to  either  of  those  cities,  without  any  designation  of  the 
state,  through  the  post-office,  would  not  fail  to  reach  the  person 
to  whom  it  was  addressed.  The  first  objection  is  in  any  view 
of  the  case  untenable.  There  is  more  color  for  the  second,  but 
on  examination  that  will  be  found  to  be  one  of  form  and  not  of 
substance.  The  Code,  after  prescribing  what  the  summons 
should  state,  and  how  it  shall  be  served  on  persons  residing  or 
found  in  this  state,  by  section  135,  provides,  when  the  person, 
on  whom  the  service  of  the  summons  is  to  be  made,  cannot  be 
found  within  the  state,  that  service  may,  in  certain  specified 
cases,  be  made  by  publication  thereof  in  two  newspapers,  to  be 
designated,  as  most  likely  to  give  notice  to  the  person  to  be 
served,  in  which  case  it  is  also  required  that  a  copy  of  the  sum- 
mons and  complaint  shall  be  deposited  in  the  post-office, 
directed  to  the  person,  to  be  served  at  his  place  of  residence  if 
known,  or  can  by  reasonable  diligence  be  ascertained.  After 
prescribing  these  directions,  the  section  secures  to  the  defend- 
ant, proceeded  against  by  publication,  the  right  to  appear  and 
defend  in  all  cases,  except  in  actions  for  divorce,  even  after 
judgment.  It  then  contains  a  provision  that  in  all  cases  where 
publication  is  made,  the  complaint  must  be  first  filed  and  the 
summons  as  published  must  state  the  time  and  place  of  such 
filing.  Now,  conceding  that  there  can  be  only  one  summons 
in  an  action,  as  is  contended  by  those  who  insist  that  the  notice 
or  statement  below  the  summons,  as  originally  issued  in  this 
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action,  is  not  in  compliance  with  the  provisions,  it  appears  to 
me  to  be  the  evident  intention  of  this  section  that  the  sum- 
mons adopted  in  the  commencement  of  the  action,  in  either  of 
the  forms  authorized  by  the  previous  section,  is  that  which  is 
to  be  published.  It  refers  to  a  summons  already  issued.  It 
contemplates,  among  other  cases,  one  where  the  person  to  be 
served  is  in  fact  a  resident  of  this  state,  but  who  cannot,  after 
due  diligence,  be  found  therein ;  and  in  all  of  the  requirements 
prescribed  as  the  basis  of  the  order  to  be  made  for  its  publica- 
tion, it  is  assumed  that  the  summons  as  issued  is  valid  and 
sufficient,  and  the  action  of  the  court  or  judge  is  invoked  so  far 
as  to  dispense  with  personal  service  in  the  manner  previously 
specified,  and  to  authorize  a  substituted  service  of  the  same 
summons  by  publication. 

If  those  provisions  stood  alone,  I  do  not  suppose  'that  any 
one  would  contend  that  a  new  summons  was  to  be  issued.  The 
difficulty  arises  out  of  the  directions  referred  to,  requiring,  in 
all  cases  where  publication  is  made,  that  the  summons,  as  pub- 
lished, must  state  the  time  and  place  of  filing  the  complaint. 
This  requisition,  it  will  be  seen,  is  confined  to  the  summons  as 
published.  It  has  no  reference  to  the  copy  which  is  to  be 
deposited  with  the  complaint  in  the  post-office.  Does  this 
necessarily  require  that  the  time  and  place  of  filing  the  com- 
plaint in  such  case  should  be  stated  in  the  body  of  the  sum- 
mons as  an  essential  and  indispensable  part  thereof  to  give  it 
validity,  and  that  the  form  adopted  in  this  case  is  insufficient  ? 
If  so,  the  result  would  be  that  all  proceedings  based  on  the 
service  of  a  summons  in  the  form  authorized  by  law,  when  it 
is  issued  upon  such  of  the  defendants  as  had  been  served, 
would  be  of  no  effect,  and  the  party  would  be  obliged  to  dis- 
continue, substantially,  his  proceedings  previously  taken  (no 
matter  at  what  cost  and  expense),  in  good  faith,  for  the  reason 
that  he  was  so  unfortunate  as  not  to  know  in  advance  that  one 
or  more  of  the  defendants  was  a  non-resident,  or,  if  a  resident, 
that  he  would,  when  the  summons  was  to  be  served  upon  him, 
keep  himself  concealed  with  the  intent  to  defraud  his  creditors 
or  to  avoid  the  service  of  the  summons,  or  that,  after  due  dili- 
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gence,  lie  would  not  be  found  in  the  state.  An  amendment 
could  not  be  made.  That  would  make  a  change,  if  the  objec- 
tion is  valid,  in  the  essential  requisites  of  a  summons,  and  make 
it  a  different  process ;  and  hence  the  summons,  which  had  been 
previously  served,  would  not  be  the  summons  in  the  action, 
and,  consequently,  the  service  thereof  would  be  ineffectual  and 
inoperative.  A  construction  leading  to  such  results  ought  not 
to  be  given  to  the  above  mentioned  provisions,  unless  impera- 
tively demanded.  We  think  it  is  not  required.  The  substan- 
tial part  of  the  summons  is  that  which  requires  the  defendant 
to  appear;  and  when  that  is  published,  accompanied  by  a 
notice  in  which  the  time  and  place  of  filing  the  complaint  are 
stated,  whether  in  the  body  of  the  original  summons  or  imme- 
diately below  it,  as  in  this  case,  the  object  intended  by  the 
publication  is  attained.  The  party  is  as  effectually  apprized 
and  notified  of  the  facts,  which  were  required  to  be  communi- 
cated to  him,  by  one  form  as  the  other ;  and  we  think  that  the 
requirements  of  the  statute  are  complied  with  in  either  case. 
It  is  known  to  every  practitioner  of  experience  that  it  becomes 
necessary,  in  many  cases,  to  proceed  by  publication  when  he 
had  no  reason  to  believe  at  the  commencement  of  the  action 
that  such  a  course  would  be  requisite ;  and  the  general  prac- 
tice has  been,  when  the  summons,  as  issued,  did  not  state  the 
time  and  place  of  filing  the  complaint,  to  subjoin  a  notice  in 
the  form  or  to  the  effect  adopted  in  this  case.  This  has  been 
made  the  basis  of-  the  title  of  many  purchasers  of  real  estate 
under  judgments  recovered  since  the  Code  went  into  operation ; 
and,  in  view  of  the  consequences,  the  court  ought  not  to  de- 
cide that  such  practice  is  unwarranted,  and  thus  defeat  the 
titles  founded  thereon,  if  it  can  be  sustained  or  sanctioned  by 
a  fair  and  reasonable  construction  of  the  law.  We  are  of  opin- 
ion that  it  can,  and  that  the  order  made  at  special  term,  giving 
such  construction,  is  right,  and  it  must  be  affirmed.  [1] 

NOTE. — This  decision  was  affirmed  by  the  court  of  appeals  at  the  term  (jost 
closed)  held  in  March  1859. 
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SUPREME 


THE    PEOPLE    ex  rel.  GEORGE    STAATS    and   another   agt. 
LYMAN  TREMAKST,  Attorney  General. 

The  court  will  not  grant  a  mandamus  where  it  will  be  fruitless  and  ineffectual  to 
relieve  the  relator. 

Therefore,  where  it  appears  that  the  treasurer  of  the  state,  under  the  constitu- 
tional inhibition,  is  unable  to  pay  a  bill  of  costs  in  an  action,  for  want  of  an  ap- 
propriation made  bylaw,  it  is  a  sufficient  reason  why  a  mandamus  should  not 
issue  to  compel  the  attorney  general  to  give  a  certificate  under  the  statute  that 
such  action  was  duly  instituted  as  by  law  required,  such  certificate  being  re- 
quired by  the  statute  as  evidence  to  the  comptroller  to  authorize  the  drawing  a 
warrant  on  the  treasurer  for  such  costs.  When  the  end  for  which  a  mandamus 
is  sought  cannot  be  attained,  none  of  the  machinery  should  be  set  in  motion. 
(This  decision  reverses  that  at  special  term,  ante,  page  10.) 

Kings  General  Term,  February,  ]859. 

SEVERAL  suits  were  instituted  against  the  relators,  by  the 
district-attorney  of  the  county  of  Kings,  in  the  name  of  the 
people,  under  the  21st  section  of  the  act  to  establish  a  metro- 
politan police  district,  comprising  the  counties  of  New-  York, 
Kings,  Westchester  and  Richmond,  passed  on  the  15th  of 
April,  1857,  to  recover  penalties  of  $50  in  each  case,  for  pub- 
licly keeping  and  disposing  of  intoxicating  liquors  on  Sundays. 
That  act  expressly  authorizes  the  district  attorney  to  bring  such 
suits  in  the  name  of  the  people,  for  the  benefit  of  the  "  police 
contingent  fund,"  thereby  authorized. 

The  actions  were  commenced  in  this  court,  they  were  tried 
at  a  circuit  court,  and  verdicts  therein  were  rendered  for  the 
defendants,  upon  which  judgments  for  their  costs  were  entered 
up  against  the  people. 

The  Revised  Statutes,  as  originally  enacted,  provide  (2  R. 
/SI,  553,  §  14),  that  "  whenever  costs  shall  be  adjudged  against 
the  people  in  any  civil  suit  or  proceeding  instituted  by  any 
officer  duly  authorized  for  that  purpose,  it  shall  be  the  duty  of 
the  comptroller  to  draw  on  the  treasurer  for  the  amount  thereof, 
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upon  the  production  of  an  authenticated  copy  of  the  record  of 
judgment,  with  a  taxed  bill  thereof,  and  upon  a  certificate  of 
the  attorney  general  that  such  suit  was  duly  instituted  as  by 
law  required." 

The  relators  applied  to  the  attorney  general  to  grant  the 
certificate  mentioned  in  the  section  of  the  Eevised  Statutes 
which  I  have  quoted.  That  officer  denied  their  application, 
and  they  applied  to  the  court  at  special  term,  for  a  mandamus 
compelling  him  to  give  the  necessary  certificate  to  enable  them 
to  obtain  the  money  from  the  state  treasury.  The  court  at 
special  term  granted  the  mandamus,  and  from  that  decision  the 
defendant  appealed  to  the  general  term. 

C.  J.  JACK,  for  plaintiffs. 

LYMAN  TREMAIN,  attorney  general,  in  pro.  per. 

By  the  court— EMOTT,  Justice.  The  fourteenth  section  of 
the  17th  title  of  part  3,  chapter  8th,  of  the  Revised  Statutes, 
directs  that  whenever  costs  are  adjudged  against  the  people  of 
the  state  in  any  civil  suit  or  proceeding  instituted  by  any  officer 
duly  authorized  for  that  purpose,  it  shall  be  the  duty  of  the 
comptroller  to  draw  on  the  treasurer  for  the  amount  thereof, 
upon  the  production  of  an  authenticated  copy  of  the  judgment 
record,  &c.,  and  upon  a  certificate  of  the  attorney  general  that 
such  suit  or  proceeding  was  duly  instituted  as  by  law  required. 
This  is  a  mandamus  to  compel  the  attorney  general  to  certify 
pursuant  to  this  section,  that  certain  suits  for  penalties  unsuc- 
cessfully brought  in  Kings  county,  under  the  Metropolitan 
police  law,  were  "  duly  instituted"  In  the  return  to  the  alter- 
native writ,  the  defendant  states  that  no  appropriation  has  been 
made  by  the  legislature  for  the  payment  of  these  costs,  and  this 
allegation  is  admitted  by  the  relators'  demurrer.  The  present 
constitution  of  the  state  provides  (article  7,  section  8),  that  no 
moneys  shall  ever  be  paid  out  of  the  treasury  of  the  state  or 
any  of  its  funds,  except  in  pursuance  of  an  appropriation  by 
law.  It  will  be  seen,  therefore,  that  upon  the  facts  presented 
by  these  papers,  the  payment  of  the  costs  in  question  can- 
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not  be  made  nor  compelled  from  the  treasury.  This  pre- 
sents a  question,  which,  I  think,  will  dispose  of  the  case 
without  adverting  to  any  of  the  other  points  covered  by  the 
argument. 

It  will  be  observed,  that  the  statute  does  not  expressly  re- 
quire the  defendant  to  make  the  certificate  in  question,  but  it 
commands  the  comptroller  to  draw  his  warrant  upon  the  trea- 
surer, on  the  production  of  the  proper  evidence  of  the  amount 
of  these  costs,  accompanied  by  the  attorney  general's  certificate 
The  learned  judge  at  special  term  held,  that  this  provision,  that 
an  act  of  a  public  nature  should  be  performed  by  the  comp- 
troller upon  the  performance  of  another  act  by  the  attorney 
general,  was  equivalent  to  a  direction,  that  the  latter  act  should 
be  done  by  this  officer.  Admitting  this  to  be  so,  and  that  cer- 
tifying under  this  statute  is  an  act  properly  controllable  by 
mandamus,  both  of  which  are  propositions  which  I  mean  to 
pass  without  examination,  as  they  are  not  material  in  the  view 
I  take  of  the  case,  admitting,  I  say,  both  these  propositions,  it 
is  obvious  to  us  that  the  duty  of  the  attorney  general  can  only 
be  commensurate  with  that  of  the  comptroller.  When  a  case 
is  presented,  in  which,  with  the  certificate  before  him,  it  would 
be  the  duty  of  the  latter  officer  to  draw  his  warrant,  it  would 
be  the  duty  of  the  former  to  certify.  But  when  the  comp- 
troller ought  not  and  could  not  draw  his  warrant  with  the  cer- 
tificate, the  attorney  general  ought  not  to  make  the  certificate. 
Are  we  to  be  called  upon  to  compel  one  of  these  officers  to 
make  a  certificate  which  the  statute»says  shall  be  sufficient  to 
impose  upon  the  other  the  duty  of  drawing  his  warrant  on  the 
treasury,  and  which  is  intended  for  no  other  purpose,  and  yet, 
after  this  is  done,  at  the  next  step  deny  our  assistance,  and 
refuse  to  direct  the  warrant  ?  We  are  thus  to  refuse  to  compel 
obedience  to  the  final  and  effectual  mandate  of  the  statute,  after 
having  compelled  a  compliance  with  all  its  preliminary  require- 
ments. Or,  to  put  the  case  otherwise,  why  should  we  compel 
a  compliance  with  these  preliminaries,  when  we  see  that  we 
cannot  command  the  act  in  which  they  are  to  result  ?  In  the 
case  of  The  People  ex  rel.  Woodworih  agt.  Burrows  (16  How. 
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27),  this  court,  sitting  in  the  third  district,  held,  that  where  the 
treasurer  could  not  pay  a  warrant,  the  comptroller  would  not 
be  commanded  to  make  it.  The  ground  upon  which  a  man- 
damus against  the  comptroller  was  refused  in  that  case,  was 
precisely  that  which  exists  here,  namely,  that  there  was  no 
appropriation,  and,  therefore,  the  treasurer  could  not  pay  the 
warrant  if  made.  I  feel  no  dissatisfaction  with  that  decision, 
on  the  contrary,  it  is  founded  upon  a  well-settled  rule  which  is 
as  decisive  of  this  case  as  it  was  of  that.  If  we  refuse  to  com- 
pel the  comptroller  to  draw  the  warrant  because  the  treasurer 
ought  not  to  pay  it,  is  it  not  equally  clear  that  we  must  refuse 
to  compel  the  attorney  general  to  certify,  because  the  comp- 
troller ought  not  to  draw  ?  It  is  plain,  that  this  defence  is  as 
available  to  one  of  these  officers  as  to  the  other.  The  attorney 
general  may  as  well  set  up  the  impropriety  of  the  comptroller 
making  the  warrant,  as  a  reason  why  he  should  not  certify,  as 
the  comptroller  allege  that  the  treasurer  cannot  pay,  as  a  rea- 
son why  he  should  not  sign  the  Warrant. 

The  inability  of  the  treasurer  to  pay  this  bill  of  costs,  or, 
rather,  the  constitutional  inhibition  upon  his  paying  them,  is  a 
sufficient  reason  why  this  mandamus  should  be  denied.  When 
the  end  cannot  be  accomplished,  none  of  the  machinery  should 
be  set  in  motion.  The  object  of  all  the  provisions  of  the 
statute  is,  to  regulate  and  provide  for  the  payment  of  such 
claims  out  of  the  public  treasury  in  the  manner  prescribed  by 
law,  and  none  of  the  proceedings  which  the  statute  contem- 
plates is  to  be  used  for  afly  other  purpose  than  as  one  step  in 
an  orderly  procedure  to  that  end.  When  that  object  is  impos- 
sible of  attainment,  we  should  not  compel  a  single  step  towards 
it.  The  court  will  not  grant  a  mandamus  where  it  would  be 
fruitless  and  ineffectual  to  relieve  the  relator.  (Tapping  on 
Mandamus,  67  ;  The  People  agt.  Supervisors  of  Greene  county, 
12  Barb.  217  ;  The  Same  agt.  Burrows,  qua  supra.}  And  by 
this  is  meant  that  the  aid  of  the  court  will  be  refused  when  its 
writ  will  not  finally  avail  the  party  or  protect  his  rights,  where 
he  has  no  right  to  the  ultimate  relief  to  which  his  proceedings 
tend,  or  cannot  redress  his  grievance  in  the  proceeding  which 
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he  seeks  to  institute.  Many  authorities  might  be  cited  to  this 
point,  but  it  would  be  a  waste  of  time  to  search  for  them.  We 
do  not  sit  to  decide  abstract  questions,  or  to  promulgate  our 
opinions  in  authoritative  form,  for  some  future,  it  may  be,  in- 
direct use  or  reference.  Our  duty  is  simply  to  administer  the 
remedies  which  the  law  and  the  constitution  afford  to  suitors, 
according  to  the  rules  which  the  law  and  the  constitution  pre- 
scribe. 

It  is  said,  that  we  may  presume,  at  some  future  time,  an  ap- 
propriation will  be  made  by  the  legislature  for  the  costs  in 
these  and  similar  actions,  and  that  the  forms  and  proceedings 
which  we  are  asked  to  compel  the  public  officers  to  go  through 
with,  although  fruitless  now,  may  become  effectual  then.  The 
answer  is,  that  we  are  to  decide  this  case  by  the  facts  as  they 
exist  now,  and  as  they  are  placed  before  us.  If  the  relator 
fails  on  these,  he  cannot  sustain  himself  by  conjectures  of  what 
is  possible  or  probable  in  the  future. 

A  peremptory  mandamus  is  denied,  and  the  defendant  must 
have  judgment  with  costs. 

S.  B.  STRONG  Justice,  dissented. 


SUPREME  COURT. 

JOHN  M.  MARTIN  agt.  CORNELIUS 'KANOUSE  and  ANDREW 

S.  GARR. 

Where  an  action  Is  brought  for  the  purpose  of  setting  off  a  judgment  owned  by 
the  plaintiff,  against  a  judgment  for  costs  in  favor  of  the  defendant  against  the 
plaintiff,  the  attorney's  lien  for  costs  on  the  latter  judgment  cannot  be  protected 
or  let  in  to  obstruct  the  set-off.  It  is  otherwise  where  a  motion  is  made  to  set 
off  judgments.  In  the  latter  case,  the  courts  proceed  without  the  statute ;  bat 
in  the  former  they  are  within  it  and  must  obey  it 

TRIAL  by  the  court 

Plaintiffs  statement  >•/  facts.    This  action  was  commenced 
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against  Kanouse  alone,  and  grew  out  of  another  action  against 
him,  begun  in  the  New- York  court  of  common  pleas,  in  Septem- 
ber, 1845,  to  recover  a  bill  of  costs  and  counsel  fees  from  Ka- 
nouse, of  which  bill  a  copy  is  annexed  to  the  copy  of  the  com- 
plaint now  in  the  hands  of  the  court  in  this  case. 

An  application  was  made  on  behalf  of  Kanouse,  to  the  court 
of  common  pleas,  to  remove  that  cause  into  the  United  States 
circuit  court,  which  was  denied,  and  the  plaintiff  had  judg- 
ment therein  by  default.  The  proceedings  in  the  court  of 
common  pleas  to  remove  the  cause  into  the  United  States  court 
were  then  removed  into  the  supreme  court  by  writ  of  error  for 
review,  and  afterwards,  under  an  act  for  that  purpose,  the  suit 
in  error,  with  others,  was  removed  into  the  superior  court, 
where  the  judgment  of  the  common  pleas  was  affirmed.  (See 
Kanouse  agt.  Martin,  3  Sandf.  S.  C.  Rep.  593.) 

After  much  litigation  in  the  court  of  appeals  and  elsewhere, 
the  judgment  of  the  superior  court  was  removed  into  the  su- 
preme court  of  the  United  States  by  writ  of  error,  where  the 
judgment  of  the  superior  court  was  reversed  with  costs  (15 
How.  U.  S.  Rep.) ;  for  which  costs  a  judgment  against  Mar- 
tin as  defendant  in  error,  for  $382.71-100,  was  entered  in  the 
superior  court,  on  or  about  the  20th  day  of  May,  1854. 

Meanwhile,  the  bill  of  costs  on  which  the  original  suit  was 
brought  had  become  worthless,  Kanouse  having  become  in- 
solvent in  1848. 

Nevertheless,  Mr.  Garr  carried  on  the  litigation  in  the  in- 
terim, notwithstanding  the  insolvency  of  his  client,  the  result  of 
which  was,  that  Martin  lost  his  debt  against  Kanouse,  and  Ka- 
nouse got  a  judgment  against  Martin  for  costs,  which  Garr,  who 
made  them,  now  claims  by  virtue  of  his  lien  as  attorney. 

On  or  about  the  llth  of  August,  1854,  and  before  Martin 
had  notice  of  any  claim  by  Garr  to  Kanouse's  judgment,  ex- 
cept under  his  lien  as  attorney,  Martin  purchased  a  judgment 
of  Bleecker  &  Oothout,  against  Kanouse,  for  $362.87-100. 

On  the  22d  of  December,  1854,  Martin  filed  a  complaint  in 
this  action  in  the  nature  of  a  suit  in  equity  against  Kanouse 
only,  for  a  set-off  under  the  statute.  (2  R.  S.  345,  §  12  [18] 
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find,  174,  §  40;  10  Paige,  319 ;  11  id.  517 ;  1  Monroe,  194.) 
(As  was  done  in  Nicoll  agt.  Nicott  [court  of  errors],  16  Wend. 
448),  and  for  equitable  relief  on  the  ground  of  the  non-residence 
and  insolvency  of  Kanouse. 

On  the  20th  of  February,  1855,  Kanouse,  by  Garr  as  his 
attorney,  demurred  to  a  part  of  the  complaint  and  answered 
the  residue — Garr  swearing  to  the  answer — in  which  Kanouse 
sets  up  Garr 's  lien  on  the  judgment  as  attorney,  but  does  not 
pretend  that  Garr  had  any  other  claim  tp  it. 

The  demurrer  was  stricken  out  as  frivolous  and  an  order 
entered  about  the  10th  of  April,  1855. 

On  the  31st  of  October,  1855,  the  plaintiff  amended  his  com- 
plaint by  making  Andrew  S.  Garr  a  party  defendant,  in  obe- 
dience to  an  order  of  this  court  procured  by  Garr. 

On  the  17th  of  December,  1855,  Garr  served  a  copy  of  his 
separate  answer. 

On  the  4th  of  August,  1856,  Garr  amended  his  separate  an- 
swer. On  the  3d  of  September,  1856,  Martin  filed  his  reply. 

Mr.  Garr's  case,  therefore,  rests  solely  on  his  equity  under 
his  lien,  as  to  which  (see  Nicoll  agt.  Nicoll,  16  Wend.  446  ;  The 
People  agt.  N.  Y.  Common  Pleas,  13  Wend.  647,  and  other  cases 
cited  on  plaintiff1  s  points,  herewith  submitted). 

JOHN  M.  MARTIN,  plaintiff  in  person. 
ANDREW  S.  GARR, /or  defendants. 

D  AVIES,  Justice.  If  I  were  hearing  this  matter  upon  a  motion, 
I  should  certainly  protect,  to  the  extent  this  court  has  always 
protected,  the  equitable  lien  of  the  attorney.  The  cases  where 
this  has  been  done  are  numerous,  and  proceed  on  the  principle 
that  the  court,  in  the  exercise  of  its  equitable  powers,  will  pro- 
tect the  attorney's  lien.  And  the  rule  prevailed  as  well  in 
courts  of  law  as  in  equity.  (Dunkin  agt.  Vandenburgh,  1  Paige, 
622,  and  cases  there  cited  ;  Oihon  agt.  Fryatt,  2  Sand.  S.  C.  Rep. 
638  ;  Sweet  agt.  Bartlett,  4  id.  661 ;  Nash  agt.  Hamilton,  3  Ab- 
bot P.  Rep.  35 ;  Peckham  agt.  Barcalow,  Lafar's  Sup.  to  Denio, 
p.  112 ;  Stevens  agt.  Hyers,  2  Whit.  Pr.  255.)  These,  and 
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numerous  other  cases  which  might  be  cited,  are  all  upon  mo- 
tion. And  in  such  cases  as  is  said  in  Gihon  agt.  Fryatt 
(2  Sand.  638),  "When  the  question  arises  on  pleadings 
in  a  suit,  the  rules  of  law  must  govern,  but  where  the  applica- 
tion is  to  the  discretion  of  the  court  we  will  decide  it  as  shall 
be  just." 

And  the  same  court  say  in  Sweet  agt.  Bartktt  (4  Sand.  661), 
"  whatever  the  rule  in  the  supreme  court  might  be,  they  had 
determined,  in  Smith  agt.  Lowden  (1  Sand.  196),  they  would 
establish  such  a  practice  as  would  be  consistent  with  equity 
and  justice.     That  they  had  determined  to  sustain  the  lien  of 
the  attorney,  whenever  it  could  be   done  without  infringing 
upon  the  statute  of  set-off,  and  that  when  his  right  to  the  costs 
was  established,  they  would  protect  it  so  far  as  they  could, 
because,  however  the  matter  might  be  technically,  the  costs 
were  in  reality  his  property."  But,  as  was  observed  by  COWEN, 
Justice,  in  Nicoll  agt.  Nicoll  (16  Wend.  448),  "  the  practice  of 
the  courts  is  one  thing,  while  each  is  left  to  prescribe  rules  for 
the  orderly  conduct  of  its  own  business,  a  different  question 
arises  when  they  are  called  upon  to  apply  the  statute  of  set-off." 
In  Gridley  agt.  Garrison  (4  Paige,  647),  a  bill  was  filed  to  set- 
off  judgments,  the  effect  of  which  would  have  been  to  de- 
prive the  attorney  of  his  lien.     The  bill,  so  far  as  it  affected  the 
attorney's  lien,  was  dismissed  with  costs.     The  chancellor  held 
that  the  attorney  had  an  equitable  lien  for  his  costs,  independ- 
ent of  and  long  previous  to  the  assignment  of  the  judgment 
to  him  for  costs  by  his  client,  in  fact,  from  the  commencement 
of  the  suit,  which  lien  was  paramount  to  any  claim  of  set-off 
in  another  suit,  and  he  refers  to  Dunkin  agt.  Vandenburgh, 
cited  supra. 

But  it  seems  to  me,  that  the  question  presented  in  this  case 
is  conclusively  setted  by  the  court  of  errors  in  Nicoll  agt. 
Nicoll  (16  Wend.  446).  That  case  is  in  aU  respects  like  the 
present,  being  upon  a  bill  filed  in  chancery  to  set-off  a  judg- 
ment previously  recovered  against  a  subsequent  one  recovered 
for  costs.  The  solicitor  claimed  his  lien  and  resisted  the  set- 
off.  The  court  of  errors  distinctly  overruled  the  case,  before 
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the  chancellor,  of  Dunkin  agt.  Vandenburgh,  and  Gridley  agt. 
Garrison,  and  held  that  the  set-off  must  prevail.  The  justice 
who  delivered  the  opinion  of  the  court  says,  "  when  we  come 
to  a  bill  filed  on  a  trial  at  law,  there  is  no  discretion.  On 
motion,  the  court  proceed  without  the  statute.  On  bill  filed 
on  a  trial  at  law,  they  are  within  it,  and  must  obey  it.  *  *  * 
No  case  can  be  produced  where,  on  a  bill  filed,  this  lien  has 
been  let  in  to  obstruct  a  set-off,  until  Gridky  agt.  Garrison, 
decided  by  the  present  chancellor  (4  Paige,  647).  Equitas  se- 
quitur  legem,  whether  the  set-off  be  within  the  words  or  the 
spirit  of  the  act.  (Hyler  agt.  Okey,  18  Ves.  180.)  The  rules 
of  practice  are  many  times  arbitrary,  but  when  a  statute  comes 
in,  there  is  a  common  principle  by  which  all  courts  must 
abide." 

This  is  the  emphatic  decision  of  the  highest  court  in  this 
state,  exactly  in  point.  It  is  the  law  of  the  state  and  by  which 
all  courts  must  abide,  until  changed  \>y  legislative  enactments, 
or  questioned  or  overruled  by  that  court.  I  do  not  find  that  its 
authority  has  been  weakened  by  any  subsequent  decision  of 
that  court. 

This  authority  does  not  seem  to  have  been  adverted  to  in 
Ainslie  agt.  Boynton  (2  Barb.  S.  0.  Rep.  268),  where  a  contrary 
ruling  would  seem  to  have  been  made. 

I  must,  therefore,  hold,  in  conformity  with  the  decision  of 
the  court  of  errors,  that  the  plaintiff  is  entitled  to  have  the 
judgment,  held  by  him  against  the  defendants,  set-off  against 
the  judgment  of  the  defendants  against  him. 

Judgment  for  the  plaintiff  accordingly,  with  costs. 


NEW-YORK  PRACTICE  REPORTS.  151 

The  People  agt.  Hartung. 

COURT  OF  OYER  AND  TERMINEE. 
THE  PEOPLE  agt.  MARY  HARTUNG. 

On  the  examination  of  a  bill  of  exceptions  taken  by  the  defendant  upon  a  crimin- 
al trial,  it  is  well  settled  that  if  a  legal  error,  or  an  error  in  law,  has  been  com- 
mitted, it  is  the  duty  of  a  judge,  on  proper  application,  to  allow  a  writ  of  error, 
and  stay  the  execution  of  the  judgment  against  the  defendant. 

And  further,  where  on  such  examination  the  judge  has  grave  doubts  of  the  cor- 
rectness of  the  rulings  of  the  court  at  the  trial,  it  is  equally  his  duty,  in  the 
exercise  of  the  judicial  discretion  with  which  he  is  clothed,  to  allow  the  writ 
and  stay  the  execution  of  the  judgment.  For  it  is  against  the  benign  spirit  of 
the  common  law  to  allow  a  conviction  of  crime  to  be  had  by  its  erroneous 
administration. 

Applying  these  principles  to  this  case,  a  writ  of  error  was  allowed,  and  execution 
of  judgment  stayed,  on  the  ground  that  it  appeared  that  improper  evidence 
against  the  defendant  had  been  admitted  on  the  trial 

At  Chambers,  April  23c?,  1859. 

APPLICATION  for  allowance  of  writ  of  error  and  stay  of 
execution. 

W.  J.  HADLEY,  for  prisoner. 
S.  Gr.  COURTNEY,  in  opposition. 

WRIGHT,  Justice.  The  prisoner  was  convicted  of  murder 
at  a  court  of  oyer  and  terminer,  held  in  and  for  the  county  of 
Albany  in  February  last.  A  bill  of  exceptions  being  settled 
and  sealed  on  the  19th  of  April  instant,  application  is  now 
made  to  allow  a  writ  of  error  and  stay  of  execution,  to  enable 
the  prisoner's  counsel  to  take  the  judgment  of  the  supreme 
court  in  respect  to  certain  errors  of  law  alleged  to  have  oc- 
curred on  the  trial.  Some  three  or  four  exceptions  were  taken, 
as  disclosed  by  the  bill,  to  the  rulings  of  the  court,  in  the  ad- 
•  mission  of  evidence,  but  none  to  the  charge  or  instructions  of 
the  presiding  judge.  If  there  be  any  error,  therefore,  appear- 
ing by  the  record,  to  which  exception  was  taken,  it  relates 
exclusively  to  the  admission  of  evidence. 
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In  determining  the  question  whether  a  writ  of  error  should 
be  allowed,  I  have  nothing  to  do  with  the  facts  disclosed  on 
the  trial,  further  than  they  point  to  the  materiality  or  immate- 
riality of  evidence  to  which  objection  was  taken.  On  the  evi- 
dence given,  the  jury  convicted  the  prisoner,  and  their  verdict 
cannot  be  reversed.  Upon  the  question  of  fact  it  is  final. 
It  is  otherwise  where  the  error  is  one  of  law.  If  improper 
evidence  be  received  or  permitted  to  go  to  the  jury,  or  the 
court  err  in  instructions  as  to  the  law  applicable  to  the  case,  it 
is  ground  of  review.  It  is  against  the  benign  spirit  of  the 
common  law  to  allow  a  conviction  of  crime  to  be  had  by  its 
erroneous  administration.  It  will  be  conceded  that,  if,  after  a 
deliberate  and  conscientious  examination  of  this  case,  as  it  ap- 
pears by  the  bill  of  exceptions,  I  am  impressed  with  the  con- 
viction that  a  legal  error  was  committed,  it  would  be  my  duty 
to  allow  the  writ  and  stay  the  execution  of  the  judgment  of 
the  oyer  and  terminer,  until  the  question  had  been  submitted 
to  the  scrutiny  and  adjudication  of  the  higher  tribunals.  But 
I  think  the  further  proposition  a  sound  one.  If,  after  careful 
examination,  and  due  deliberation  given  to  the  legal  questions 
raised,  I  still  entertain  a  doubt  of  the  correctness  of  the  rulings 
of  the  oyer  and  terminer,  in  the  exercise  of  the  judicial  discre- 
tion with  which  I  am  clothed,  I  ought  to  allow  the  writ.  I 
adopted  and  acted  upon  this  rule  in  the  case  of  The  People  agt. 
Hendriclcson  (some  few  years  since),  and  I  believe  with  the 
entire  approval  of  the  more  eminent  of  the  legal  profession. 

The  first  ground  of  error  alleged  is,  in  admitting  proof  of  a 
conversation  between  the  sheriff  of  Albany  county  and  the 
prisoner,  in  the  jail,  some  two  months  after  her  confinement, 
in  which  she  admitted  having  written  the  letter  which  subse- 
quently led  to  her  pursuit  and  arrest.  The  objection  was  that 
the  statement  of  the  prisoner  was  not  voluntary.  The  state- 
ment was  made  to  the  sheriff  of  the  county,  and  while  the  pris- 
oner was  in  custody.  It  was  not,  however,  induced  by  any. 
promise  of  favor.  The  officer  did  not  encourage  her  to  hope 
for  any  benefit  or  advantage  to  accrue  from  her  admissions. 
"What  she  stated  was  not  extorted  from  her  by  the  acts  or  dec- 
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larations  of  the  sheriff,  but  seems  to  have  been  volunteered. 
It  is  quite  probable  that  she  was  laboring,  to  some  extent, 
under  the  influence  of  fear,  from  the  inquiry  put  to  the  sheriff, 
"  What  do  you  think  they  will  do  with  me  ?"  but  the  answer 
of  the  officer  could  hardly  have  induced  the  indulgence  of  any 
hope  of  favor  from  the  admission  that  she  had  written  the  let- 
ter. I  think  the  statement  voluntary.  The  prisoner  having 
been  arrested  and  in  custody,  charged  with  the  crime  of  poison- 
ing her  husband,  was  doubtless  laboring  under  extreme  agita- 
tion of  mind,  and  I  am  not  sure  that,  had  the  statement  been 
made  upon  a  judicial  examination,  it  ought  not  to  have  been 
excluded,  within  the  principle  of  the  case  of  The  People 
agt.  McMakon  (15  New- York  JR.  384).  It  was  said  in  that 
case,  that  the  ground  upon  which  statements  or  confessions 
are  excluded,  when  made  after  arrest,  is,  that  in  the  agitation  of 
mind  in  which  the  party  charged  is  supposed  to  be,  he  is  lia- 
ble to  be  influenced,  by  hope  or  fear,  to  state  things  which  are 
not  true.  This  principle  was  applied  in  the  decision  of  McMa- 
hon's  case,  who  was  examined  at  a  coroner's  inquest,  after 
having  been  arrested  by  a  constable,  without  process,  on  the 
charge  of  drowning  his  wife.  But  a  supposed  mental  agitation, 
induced  by  the  emotions  of  hope  or  fear,  has  not  heretofore 
been  regarded  as  a  ground  of  excluding  statements  or  confes 
sions  not  made  in  a  judicial  investigation,  and  when  the  party 
is  not  under  the  least  coercion  or  called  upon  to  speak. 

Another  ground  is,  that  the  court  erred  in  permitting  the 
letter,  said  to  have  been  written  by  the  prisoner,  to  be  read 
in  evidence,  because  there  was  not  sufficient  proof  of  her 
handwriting.  This  letter  was  written  in  the  German  language, 
and  signed  "  Maria  Theresa  Koehler."  It  was  directed  to 
Ferdinand  Schultz,  and  fell  into  the  hands  of  a  German  by 
that  name  in  Albany,  who  delivered  it  to  the  sheriff,  which 
led  to  the  prisoner's  arrest  in  New-Jersey.  It  referred  to  the 
prisoner's  connection  with  Eheinman,  alluding  cursorily  to  the 
death  of  Hartung,  and,  as  the  prosecution  claimed,  admitted 
guilty  participation  in  effecting  such  death.  The  evidence 
undoubtedly  bore  strongly  on  the  question  of  the  prisoner's 
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connection  with,  the  act  of  producing  Hartung's  death.  The 
only  witness  who  identified  the  handwriting  to  be  that  of  the 
prisoner  was  a  German  woman  by  the  name  of  Streit.  This 
witness  testified  that  she  had  seen  the  prisoner  write  a  letter, 
and  sign  two  receipts.  She  sat  at  a  table  with  her  on  one  oc- 
casion when  she  wrote  a  letter,  but  she  did  not  read  it,  nor  did 
she  examine  the  receipts.  She  thought  the  letter  was  in  her 
handwriting,  but  would  not  be  sure.  She  believed  it  was  the 
same  handwriting  as  she  saw  the  prisoner  write,  and  that  was 
her  only  reason  for  thinking  the  one  shown  to  be  in  the  hand- 
writing of  Mrs.  Hartung.  The  letter  was  received  in  evidence 
and  the  prisoner  excepted.  I  do  not  doubt  that  this  was  suf- 
ficient, accompanied  by  the  other  proof,  in  respect  to  the  let- 
ters, which  had  been  previously  elicited,  to  fix  the  authorship 
and  writing  of  it  on  the  prisoner.  Indeed,  the  testimony  of 
Mrs.  Streit  was  enough  prima  facie  to  identify  the  handwrit- 
ing. She  showed  herself  competent  to  express  an  opinion. 
To  authorize  a  witness  to  do  this,  it  is  enough  that  he  has  ac- 
quired a  knowledge  of  the  party's  handwriting  from  seeing 
liim  write.  It  is  unimportant  as  to  the  number  of  times  he 
has  seen  the  operation  repeated,  if  he  is  able  to  affirm,  from 
what  he  has  seen,  that  he  knows  the  party's  handwriting. 
This  is  sufficient  to  authorize  the  expression  of  an  opinion, 

The  third  and  remaining  exception  relates  to  a  question  put 
to  the  witness  Porter,  a  professor  of  chemistry  in  the  Albany 
medical  college,  calling  for  the  expression  of  an  opinion.  A  care- 
ful scrutiny  of  the  case  has  led  me  seriously  to  doubt  the  cor- 
rectness of  the  ruling  of  the  court  on  this  point.  At  least,  the 
prisoner  is  entitled  to  have  the  point  deliberately  examined. 
The  theory  of  the  prosecution  was,  that  Hartung  died  of 
poison  administered  by  his  wife.  The  body  was  exhumed 
some  months  after  death,  and  a  post-mortem  examination 
made.  This  examination  was  made  by  Dr.  Jacob  Rheinhart. 
The  prosecution  had  placed  Rheinhart  upon  the  stand  as  an 
expert ;  as  a  person  of  sufficient  skill  and  scientific  attainments 
to  be  able  to  form  and  express  a  correct  opinion.  He  testified 
to  the  appearances  he  discovered  upon  the  post-mortem  exam- 
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ination  ;  to  the  presence  and  extent  of  the  inflammation,  and 
to  his  opinion,  that  to  produce  inflammation  to  that  extent,  the 
irritating  matter  must  have  been  taken  into  the  stomach  two 
months  before  death.  He  testified  further,  that  the  appearances 
which  he  observed  (inflammation  of  the  oesophagus  and  stom- 
ach) could  not  be  produced  by  arsenic  administered  within 
three  days  of  Hartung's  death.  The  strongest  circumstance 
connecting  the  prisoner  with  the  act  of  poisoning  was,  the  pur- 
chase by  her  of  arsenic,  less  than  three  days  before  the  death 
of  her  husband.  The  tendency  of  Eheinhart's  testimony  was, 
to  relieve  the  prisoner  from  the  weight  of  the  inference  to  be 
drawn  from  the  fact,  that  she  had  purchased  arsenic  only  three 
daj's  before  the  death  of  the  deceased.  It  was,  therefore,  of 
vital  importance  to  her.  After  Rheinhart  had  left  the  stand, 
Professor  Porter  was  called  by  the  prosecution.  The  trachea, 
stomach,  liver,  lungs  and  intestines  of  the  deceased  had  been 
delivered  to  him  by  the  coroner,  with  the  view  of  ascertaining, 
by  chemical  tests,  the  presence  or  absence  of  poison.  He  tes- 
tified that  he  examined  with  a  view  to  ascertain  whether  there 
was  arsenic,  and  whether  it  had  been  deposited  in  the  re- 
mains before  or  after  death  ;  and  that  he  detected  arsenic  in 
the  stomach  and  liver :  the  greater  portion  in  the  stomach. 
He  then  expressed  the  opinion  (although  it  nowhere  appears 
in  the  case  that  his  profession  was  other  than  a  chemist),  that 
•the  person  died  from  the  effects  of  the  arsenic  taken ;  and  that, 
from  finding  a  considerable  quantity  of  arsenic,  the  person 
could  not  have  lived  long ;  it  might  have  been  one  or  several 
days.  He  proceeded  to  detail  the  symptoms  of  poisoning  by 
arsenic,  and  the  post-mortem  appearance  of  death  by  poison. 
The  counsel  for  the  people  then  put  to  him  the  following  ques- 
tion :  ''  In  your  opinion,  can  a  physician,  from  a  mere  post- 
mortem examination  of  the  exterior  surface,  and  the  indica- 
tions of  inflammation  which  he  discovers,  determine,  with  any 
degree  of  certainty,  the  precise  period  of  time  when  such  in- 
flammation was  caused  ?"  The  question  was  objected  to  as 
immaterial,  improper  and  incompetent ;  but  the  objection  was 
overruled  by  the  court,  and  the  question  permitted.  The  ob- 
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ject  of  drawing  out  the  opinion  of  the  witness  is,  quite  mani- 
festly, to  counteract  any  effect  of  Kheinhart's  testimony. 
Rheinhart  had  sworn,  from  his  post-mortem  examination,  that 
the  irritating  matter,  which  had  caused  the  inflammation  pro- 
ducing death,  must  have  been  taken  into  the  stomach  two 
months  before  death ;  and  that  the  inflammation  could  not 
have  been  produced  by  arsenic  administered  three  days  before 
dissolution.  The  chemist  is  asked  whether,  in  his  opinion, 
from  the  indications  of  inflammation  which  a  physician  dis- 
covers on  a  post-mortem  examination  of  the  exterior  surface  of 
the  stomach,  and  other  organs  affected,  he  can  determine  with 
any  degree  of  certainty  the  time  when  such  inflammation  was 
caused  ?  or,  in  other  words,  could  Dr.  Eheinhart,  in  the  opin- 
ion of  the  witness,  determine,  with  any  degree  of  certainty,  at 
what  time  the  inflammation  which  he  discovered  was  caused  ? 
I  am  not  aware  of  any  precedent  for  such  a  question,  or  any 
principle  which  would  permit  it.  It  virtually  called  for  the 
opinion  of  the  witness,  whether  another  expert  could  form  an 
opinion ;  and  a  chemist  was  allowed,  in  effect,  to  express  his 
opinion  to  the  jury,  that  a  physician  was  not  competent  to  give 
an  opinion,  in  a  matter  relating  peculiarly  to  his  profession. 
It  seems  to  me,  that  Professor  Porter  was  put  in  the  place  of 
the  jury  to  determine  a  question  of  fact,  or,  rather,  to  draw  the 
inference  of  incompetency  in  an  expert,  arising  from  a  meagre 
or  imperfect  examination  of  the  subject  matter  of  inquiry,  by 
the  latter.  As  a  general  rule,  the  opinions  of  witnesses  are  not 
competent  evidence.  To  this,  however,  there  are  exceptions. 
On  questions  of  science  and  trade,  persons  of  skill  are  permit- 
ted to  express  opinions  on  matters  pertaining  to  their  particu- 
lar science  or  art.  But  I  do  not  see  that  the  question  called 
for  an  opinion  on  any  matter  of  science.  It  must  be  conceded 
that  the  jury  are  as  well  able  to  decide  whether  a  physician  can 
determine  when  inflammation  commenced,  from  the  facts  being 
stated  upon  which  the  witness  forms  his  own  opinion,  as  the 
witness  can.  If  Professor  Porter  knew  the  extent  of  the 
knowledge  and  skill  of  the  medical  profession  generally,  or  of 
Dr.  Rheinhart  as  an  individual,  he  might  state  the  facts  consti- 
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tuting  the  evidence  of  that  knowledge  and  skill,  and  from  these 
facts  the  jury  could  readily  form  a  judgment,  and  make  the 
necessary  comparisons.  Persons  of  skill  are  allowed  to  give 
their  opinions  in  evidence  only  in  cases  where,  from  the  nature 
of  the  subject,  facts  disconnected  from  such  opinions  could  not 
be  so  presented  to  a  jury  as  to  enable  them  to  pass  upon  the 
question  with  the  requisite  knowledge  and  judgment.  If  it 
was  a  material  fact  (as  doubtless  it  was),  when  the  inflamma- 
tion which  produced  death  commenced,  from  the  testimony  of 
Rheinhart  and  Porter,  and  the  expression  of  their  several  opin- 
ions on  the  scientific  aspect  of  the  case,  I  think  it  belonged 
to  the  jury;  exclusively,  to  pass  upon  and  find  the  fact.  So, 
also,  it  was  for  the  jury  to  pass  upon  the  question  of  the  capa- 
city of  experts  ;  and  it  was  scarcely  allowable  for  one  expert  to 
judge,  in  the  place  of  the  jury,  as  to  the  competency  of 
another. 

Upon  this  latter  ground,  I  am  disposed  to  allow  the  writ. 
It  may  be  that,  upon  further  examination  of  the  points,  I  shall 
become  satisfied  that  the  inquiry  was  a  proper  one.  But  I  am 
not  now  without  grave  doubts  of  its  propriety.  Conscien- 
tiously entertaining  them,  I  deem  it  my  duty  to  afford  the 
prisoner  an  opportunity  to  present  the  point,  with  others  raised 
in  the  case,  to  the  more  deliberate  examination  and  judgment 
of  an  appellate  tribunal. 


SUPREME  COURT. 

<s>" 

f  SAMUEL  M.  SPENCER  and  AMOS  B.  SPENCER  agt.  WILLIAM 

T.  CUYLER. 

ALLEN  AYRAULT   and  EPHRAIM   CONE  agt.  WILLIAM  T. 
CUYLER  and  GEORGE  M.  CUYLER. 

By  statute  an  execution  is  to  be  returnable  within  sixty  days,  and  the  plaintiff  has 
no  power  to  issue  one  returnable  within  any  number  of  days  less  than  sixty ; 
nor  can  he  compel  a  sheriff  to  make  his  return  to  one,  until  the  sixty  days  have 
fully  expired. 
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Where  a  sheriff's  return  to  an  execution  is  made  at  the  solicitation  and  upon  the 
request  of  the  plaintiff  or  his  attorney,  before  the  expiration  of  the  sixty  days 
within  which  it  is  returnable,  the  return  thus  procured,  upon  which  supple- 
mentary proceedings  are  founded,  is  to  be  regarded  as  the  act  of  the  party,  and 
not  the  official  act  of  the  sheriff,  and  the  supplementary  proceedings,  founded 
upon  such  return,  will  be  set  asida 

It  seems,  that  under  the  Code  (although  it  has  been  held  otherwise),  the  legisla- 
ture never  intended  to  leave  it  to  the  sheriff  to  determine  and  fix  the  return 
day  as  against  parties,  and  to  fix  it  by  statute  only  in  favor  of  the  sheriff,  in  a 
proceeding  against  him  by  the  plaintiff. 


Seventh  Judicial  District,  General  Term,  March,  1859. 

Present,  WELLES,  SMITH  and  JOHNSON,  Justices. 

THIS  was  an  appeal  from  orders  at  the  special  term,  refusing 
to  set  aside  an  order  made  in  each  of  the  actions  above  entitled, 
for  the  examination  of  the  defendant,  William  T.  Cuyler,  con- 
cerning his  property  in  proceedings  supplementary  to  execu- 
tion. In  the  action  first  entitled,  execution  was  issued  upon 
the  judgment  recovered  therein  against  the  property  of  the 
defendant,  and  delivered  to  a  deputy  of  the  sheriff  of  Livings- 
ton county,  on  the  2d  of  October,  1857,  with  a  request  from 
the  plaintiffs,  or  their  attorney,  that  it  should  be  returned  im- 
mediately. The  deputy  accordingly  returned  it  the  next  daj7, 
wholly  unsatisfied.  On  the  same  day  of  the  return,  the  usual 
affidavit  of  the  issuing  of  the  execution,  and  of  its  return  wholly 
unsatisfied,  was  made  by  the  plaintiff's  attorney,  which  was 
subsequently  presented  to  the  first  judge  of  said  county,  who 
on  the  6th  of  the  same  month  issued  his  order  that  the  defend- 
ant appear  and  answer  concerning  his  property. 

In  the  second  action,  execution  was  issued  and  delivered  to 
another  deputy  of  the  same  sheriff,  on  the  26th  of  December, 
1857,  with  a  like  request  to  return  immediately,  by  the  plain- 
tiffs' attorney.  The  deputy  accordingly  returned  it  immedi- 
ately, and  on  the  same  day  the  affidavit  was  made,  and  an 
order  by  the  same  county  judge  granted,  directing  the  said 
defendant,  William  T.  Cuyler,  to  appear  and  answer.  In  nei- 
ther case  was  the  defendant  called  upon  by  the  sheriff,  and  the 
first  knowledge  he  had,  that  executions  had  been  issued,  was 
obtained  from  the  orders  served  to  appear  and  answer.  It  was 
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shown,  on  the  part  of  the  plaintiffs,  that  the  defendant  was 
wholly  insolvent,  and  had  some  time  previously  made  a  gen- 
eral assignment  for  the  benefit  of  his  creditors  of  all  his  prop- 
erty, and  that  the  sheriff  of  said  county  had  at  that  time  exe- 
cutions in  his  hands,  previously  issued,  to  a  very  large  amount, 
which  the  defendant  had  no  property  to  satisfy.  The  defend- 
ant appeared  in  each  case,  and  submitted  to  an  examination 
before  the  referee  appointed,  without  any  objection.  But  be- 
fore the  examination  was  completed,  or  the  referee  had  made 
any  report  to  the  county  judge,  and  without  any  notice  to  the 
defendant,  a  receiver  was  appointed  by  such  judge  in  said  pro- 
ceedings in  the  first  action.  The  receiver  thus  appointed 
commenced  an  action  to  set  aside  the  assignment  made  by  the 
defendant,  on  the  ground  that  it  was  fraudulent  and  void  as 
against  creditors.  The  action  so  commenced  by  the  receiver 
was  at  issue,  and  had  been  pending  several  months,  when  this 
motion  was  made.  The  defendant,  in  order  to  excuse  laches 
in  making  his  motion,  showed  by  affidavit  that  he  had  no 
knowledge  of  the  interference  of  the  plaintiffs  with  the  sheriff, 
in  respect  to  the  return  of  the  executions,  until  a  short  time 
previous  to  the  making  of  this  motion,  and  that  he  made  it 
as  soon  as  the  fact  came  to  his  knowledge.  The  receiver  was 
also  made  a  party  to  the  motion,  and  the  defendant  asked  to 
have  the  order  appointing  such  receiver  vacated  and  set  aside. 
The  motion  was  made  at  the  special  term  in  September,  1858, 
where  it  was  denied,  and  an  appeal  was  taken  to  the  general 
term. 

S.  LORD,  for  plaintiffs. 

JAMES  WOOD,  JR.,  for  defendant. 

By  the  court — JOHNSON,  Justice.  We  are  unanimously  of 
opinion  that  the  orders,  granted  by  the  county  judge,  requir- 
ing the  defendant,  W.  T.  Cuyler,  to  appear  and  answer,  con- 
cerning his  property,  should  be  set  aside  upon  the  sole  ground 
that  the  sheriff's  return  to  the  executions,  upon  which  the  or- 
ders were  founded,  was  made  at  the  solicitation  and  upon  the 
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request  of  the  plaintiffs  in  the  actions  respectively,  or  their  at- 
torneys, before  the  expiration  of  the  sixty  days  within  which 
they  were  severally  returnable.  By  statute,  an  execution  is  to 
be  returnable  within  sixty  days,  and  the  plaintiff  has  no  power 
to  issue  one  returnable  within  any  number  of  days  less  than 
sixty,  nor  can  he  compel  a  sheriff  to  make  his  return  to  one 
until  the  sixty  days  have  fully  expired. 

Regularly,  an  execution  has  sixty  days  to  run  as  against  any 
legal  right  or  claim  of  the  plaintiff.  And  although  a  sheriff 
may,  upon  his  own  motion,  and  under  his  official  responsibility, 
rightfully  return  an  execution  at  any  time  before  the  sixty 
days  have  expired,  upon  becoming  satisfied  that  the  defendant 
has  not,  and  will  not  have  within  that  time,  any  property  out 
of  which  the  execution  or  any  part  thereof  cau  be  satisfied, 
yet,  if  such  return  is  procured  by  the  plaintiff  in  such  a  man- 
ner that  he  would  be  precluded  from  maintaining  an  action 
against  the  sheriff  for  a  false  return,  in  case  it  should  be  made 
to  appear  that  the  defendant  had  property,  it  will  not  be  al- 
lowed to  serve  as  the  foundation  of  proceedings  supplementary 
to  execution.  A  return,  thus  procured,  is,  for  this  purpose,  to 
be  regarded  as  the  act  of  the  party,  and  not  the  official  act  of 
the  sheriff.  The  remedy  by  execution,  in  such  case,  has  not 
been  exhausted,  as  the  statute  obviously  intended  it  should  be 
before  these  supplementary  proceedings  could  be  instituted. 
If  the  practice  adopted  in  the  cases  before  us  is  to  prevail,  the 
issuing  and  return  of  an  execution  would  become  a  mere 
empty  form,  and  might  as  well  be  dispensed  with  altogether ; 
and  besides,  it  would  naturally,  if  not  inevitably,  lead  to  the 
most  intolerable'  favoritism  and  abuse.  If  we  allow  a  sheriff 
to  yield  to  the  persuasion  or  dictation  of  a  friendly  or  influen- 
tial creditor,  and  fix,  at  his  own  discretion  or  caprice,  different 
return  days,  for  different  executions  in  his  hands  at  the  same 
time,  we  at  once  invest  him  with  the  dangerous  powers  of  dis- 
criminating between  creditors,  and  giving  one  a  preference 
over  another  in  respect  to  all  the  equitable  assets  of  the  debtors, 
capable  of  being  reached  by  these  proceedings.  This  consid- 
eration alone  seems  to  us  a  sufficient  objection  to  the  practice, 
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without  adverting  to  the  hardship  and  oppression  to  which  a 
defendant  may  be  so  readily  and  so  summarily  subjected 
under  it. 

Under  the  Revised  Statutes,  it  was  provided,  that  "  when- 
ever an  execution  against  the  property  of  a  defendant  shall 
have  been  issued  on  a  judgment  at  law,  and  shall  have  been 
returned  unsatisfied,  in  whole  or  in  part,"  the  creditors  suing 
out  such  execution  might  file  a  bill  in  chancery  to  compel  a 
discovery  of  any  property  or  thing  in  action  belonging  to  the 
defendant.  (2  R.  S.  173,  §  41.)  The  object  and  office  of  the 
proceedings  supplementary  to  execution  are  the  same  precisely 
as  those  of  a  creditor's  bill,  and  the  intention,  doubtless,  was, 
to  give  the  creditors  the  same  remedy  in  a  cheaper  and  more 
expeditious  form.  It  will  be  seen,  also,  that  the  provisions  of 
the  Code,  which  authorize  supplementary  proceedings  to  be 
instituted,  are  identical  with  those  of  the  Revised  Statutes, 
which  authorized  the  filing  of  a  creditor's  bill. 

Each  is  authorized  to  be  commenced  "  whenever  "  an  exe- 
cution issued  against  the  property  of  a  defendant  has  been  re- 
turned unsatisfied  in  whole  or  in  part.  The  court  of  chancery, 
in  construing  this  provision  of  the  Revised  Statutes,  held  that 
although  a  sheriff  might  lawfully  return  an  execution  before 
the  return  day,  yet  such  return  did  not  take  effect  until  after 
the  return  day  had  passed,  and  was  then  good  by  relation,  and 
that  no  bill  could  be  filed  until  after  the  return  day  in  such  a 
case.  (Cassidy  agt.  Meacham,  3  Paige,  311 ;  Williams  agt. 
Ifogeboom,  8  id.  469.) 

It  is  claimed,  however,  and  has  been  several  times  held  that, 
under  the  Code,  the  return  day  of  an  execution  is  any  day 
within  the  sixty,  on  which  the  sheriff,  holding  the  execution, 
may  elect  to  return  it,  and  that  whenever  it  is  actually  re- 
turned, the  return  day  has  passed,  and  the  return  takes  effect, 
and  supplementary  proceedings  may  be  commenced  imme- 
diately, although  the  plaintiff  could  not  compel  a  return  until 
the  end  of  sixty  days,  and  but  one  of  the  sixty  has  elapsed 
•when  the  return  is  made.  I  cannot  believe  that  the  legislature 
intended  to  leave  it  to  the  sheriff  to  determine  and  fix  the  re- 
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turn  day  as  against  parties,  and  to  fix  it  by  statute  only  in 
favor  of  the  sheriff,  in  a  proceeding  against  him  by  the  plain- 
tiff, and  I  have  suggested  some  of  the  reasons  above.  •  But  we 
do  not  propose  to  interfere  with  this  question.  Our  decision 
in  this  case  is  based  solely  upon  the  ground  that  the  plaintiffs 
in  the  executions  procured  the  returns  to  be  made  by  the 
sheriff,  and  that  they  were  not  his  unsolicited  and  voluntary 
acts.  As  the  original  orders  are  set  aside,  the  order  appoint- 
ing a  receiver  necessarily  falls  also. 

The  orders  at  special  term  are,  therefore,  reversed,  and 
the  orders  to  appear  and  answer  and  the  order  appointing 
a  receiver  are  set  aside,  and  the  receiver  is  allowed  to  dis* 
continue  the  action  commenced  by  him,  without  costs. 


SUPEEME  COURT. 

CHARLES  E.  BISHOP,  respondent,  agt.  JAMES  T.  MAIN,  appel- 
lant. 

If  parties  will  review  questions  of  fact  found  by  referees,  they  must  obtain  all  the 
particulars,  as  to  date,  &c.,  from  the  referees.  Before  the  court  can  convict  ref- 
erees of  error,  they  should  be  put  in  possession  of  the  precise  grounds  on  which 
they  proceeded.  This  can  always  be  accomplished  by  obtaining,  through  the 
order  of  the  court,  a  more  detailed  report. 

A  party,  alleging  error  or  mistake,  must  point  it  out  specifically,  and  establish  sat- 
isfactorily the  fact  of  its  existence. 

Third  District,  General  Term,  September,  1858. 

THIS  is  an  appeal  by  defendant  from  a  judgment  entered 
upon  the  report  of  a  referee.  The  defendant,  for  the  stipulated 
price  of  $1,050,  had  agreed  to  deliver  to  the  plaintiff  1,400 
spruce  poles,  in  1854,  and  the  like  number  in  1855 ;  to  aver- 
age in  length  35  feet.  The  plaintiff  claimed  a  neglect  by  de- 
fendant to  deliver  a  portion  of  these  poles  in  1854,  and  a  still 
larger  portion  in  1855,  and  the  referee  so  found,  and  charged 
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the  defendant  with,  the  defective  number  at  the  stipulated 
price.  The  referee  appears  to  have  relied  mainly  on  the  tes- 
timony of  the  witness  Synon,  agreed  upon  by  the  parties  to 
measure  and  keep  an  account  of  the  poles.  Defendant  intro- 
duced three  witnesses,  whose  united  testimony,  if  credible  and 
reliable,  tended  to  show  the  delivery  of  a  larger  number  than 
that  allowed  by  the  referee.  The  referee  found  at  length  upon 
the  questions  of  fact,  and  reported  in  favor  of  the  plaintiff  for 
the  sum  of  $839.46.  The  defendant,  before  suit  brought,  had 
tendered  the  sum  of  $370. 

The  other  facts  are  sufficiently  stated  in  the  opinion  of  the 
court. 

\ 
W.  A.  BEACH,  for  appellant. 

J.  A.  MlLLARD,  for  respondent. 

By  the  court — HOGEBOOM,  Justice.  The  appellant  takes 
several  objections  to  the  proceedings  in  this  case — some  of 
them  raising  questions  of  law,  others  questions  of  fact. 

1.  It  is  objected  that  evidence  of  the  average  length  of  the 
poles  was  erroneously  received,  inasmuch  as  they  were  re- 
ceived upon  the  contract  as  poles  35  feet  long,  and  the  defend- 
ant was  thereby  estopped.     By  reference  to  the  contract,  it  is 
Seen  that  the  poles  were  to  be  of  the  average  length  of  35  feet, 
and  there  is  nothing  to  show  that  poles  of  a  less  length  were 
accepted  as  equivalent  to  those  required  by  the  contract. 

2.  Buswell's  evidence,  as  to  the  length  of  the  poles,  was  ob- 
jected to,  as  not  founded  on  actual  measurement  and  not  accom- 
panied by  proof  that  they  were  the  poles  delivered  by  defend- 
ant    The  proof  was  competent  for  what  it  was  worth.     It  was 
an  estimate  by  a  person  capable  of  judging.     The  identity  of 
the  poles  was  a  question  of  fact.     No  other  person's  poles,  ex- 
cept the  defendant's,  were  shown  to  have  been  delivered,  and 
they  were  on  the  dock  where  the  defendant's  were  put.     This 
objection  must  be  overruled. 

3.  It  is  claimed  that  the  referee  should  have  found,  upon 
the  weight  of  evidence,  that  1,400  poles  were  delivered  in 
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1854,  instead  of  897.  But  this  is  a  question  of  evidence  and 
of  credibility.  The  parties  had,  to  save  dispute,  agreed  upon 
a  particular  person,  Synon,  to  make  the  measurement.  By 
his  measurement,  which  is  claimed  to  have  been  particular  and 
accurate,  the  referee  governed  himself.  Others  appear  to  have 
testified  to  a  larger  number.  But  some  poles  were  totally  re- 
jected as  culls,  and  others  were  deficient  in  length,  and  the 
testimony  of  those  swearing  to  the  larger  number  is  otherwise 
not  entirely  satisfactory,  as  to  the  number  of  loads  delivered, 
the  number  of  poles  on  a  load,  and  the  number  of  loads  not 
measured  by  Synon.  Although  there  is  a  pretty  large  discre- 
pancy, I  am  not  prepared  to  say  that  the  result  at  which  the 
referee  arrived  is  incorrect.  If  parties  will  review  these  ques- 
tions of  fact,  I  think  they  must  obtain  more  particular  data 
from  the  referee.  Before  we  can  convict  him  of  error,  we 
should  be  put  in  possession  of  the  precise  grounds  on  which 
he  proceeded.  This  can  always  be  accomplished,  by  obtaining, 
through  the  order  of  the  court,  a  more  detailed  report.  We 
may  often  do  great  injustice,  by  overruling  the  original  tribu- 
nal upon  general  grounds,  which  an  opportunity  for  explana- 
tion would  satisfactorily  elucidate. 

4.  It  is  further  claimed,  that  the  referee's  estimate  was  erro- 
neous, as  the  plaintiff  himself  is  shown  to  have  received  and 
accepted  additional  poles  to  those  embraced  in  the  referee's 
estimate.  But  I  do  not  think  this  is  clearly  apparent  from  the 
case,  and  the  rule  above  referred  to  applies  that  the  party 
alleging  error  or  mistake  must  point  it  out  specifically,  and 
establish  satisfactorily  the  fact  of  its  existence. 

5  and  6.  The  fifth  and  sixth  objections  are  but  a  repetition, 
in  a  little  different  form,  of  those  previously  made  under  objec- 
tions 8  and  4, 

7.  The  tender,  being  insufficient,  was  not  important  to  be 
noticed. 

I  see  no  occasion,  therefore,  upon  the  whole  case,  of  inter- 
fering with  the  action  of  the  referee,  and  the  judgment  of  the 
court  below  must  be  affirmed. 
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COURT  OF  APPEALS. 

RANSOM  YALE,  respondent,  agt.  ELIZA  A.  DEDERER,  appel- 
lant. 

(Note  to  opinion  of  COMSTOCK,  J.) 

Although  the  legal  disability  of  a  married  woman  to  contract  remains  the  same, 
under  the  statutes  of  1848  and  1849,  as  at  common  law,  yet  she  may,  as  inci- 
dental to  the  perfect  right  of  property  and  power  of  disposition  which  she  takes 
under  those  statutes,  charge  her  estate  for  the  purposes  and  to  the  extent  which 
the  rule  in  equity  has  heretofore  sanctioned  in  reference  to  separate  estates. 

A  married  woman  may  appoint  or  specifically  appropriate  her  separate  estate  to 
the  payment  of  her  own  or  her  husband's  debts,  and  she  may,  if  she  pleases, 
even  give  it  to  her  husband ;  but  the  contracting  of  a  debt  by  her  is  not  of 
itself  an  appointment  or  charge. 

And  the  principle  on  which  her  liability  depends  cannot  be  extended  to  cases  of 
a  mere  surety  for  the  husband  or  a  stranger. 

A  married  woman  is  not  an  exception  to  the  rule  that  there  is  no  equitable  lia- 
bility upon  a  surety,  when  he  cannot  be  held  at  law. 

If  the  promise  of  a  married  woman  is  on  her  own  account,  if  she  or  her  separate 
estate  receive  a  benefit,  equity  will  lay  hold  of  these  circumstances,  and  com- 
pel her  property  to  respond  to  the  engagement.  "When  these  grounds  of  lia- 
bility do  not  exist,  there  is  no  principle  on  which  her  estate  can  be  made 
answerable. 

(Note  to  opinion  of  HARRIS,  J.) 

While,  in  respect  to  the  separate  property  of  a  married  woman,  under  the  statutes 
of  1848  and  1849,  the  disability  of  coverture  no  longer  exists,  it  still  remains  in 
respect  to  all  her  executory  contracts.  No  personal  remedy  can  be  had  against 
her  in  equity,  any  more  than  at  law,  upon  any  such  contract. 

In  equity,  there  is  no  difference  between  the  separate  estate  of  a  wife,  created  by 
operation  of  these  statutes,  and  a  similar  estate  created  by  deed  or  any  other 
instrument. 

Though  it  is  often  said,  that  in  equity  the  wife  is  regarded  as  a  feme  sole  hi  regard 
to  her  separate  property,  yet  it  has  never  been  supposed  that  even  in  equity 
she  incurs  a  personal  obligation  by  her  engagements.  There  can  be  no  pro- 
ceeding against  her  inpersonam.  She  is  regarded  as  &feme  sole  only  so  far  as 
to  enable  her  to  bind  by  her  contract  her  own  separate  property. 

There  are  two  modes  in  which  the  separate  estate  of  a  married  woman  may  be 
charged  with  the  payment  of  her  pecuniary  engagement.  The  one  where  she 
has,  in  terms  and  by  an  appropriate  instrument,  made  such  charge,  and  the 
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other,  where,  though  she  has  not,  in  making  the  contract,  referred  to  her  sepa- 
rate estate,  or  expressed  her  intention  to  satisfy  it  out  of  such  estate,  yet  the 
circumstances  of  the  case  are  such  as  to  leave  no  reasonable  doubt  that  such 
was  her  intention. 

But  where  the  intention  to  create  the  charge  has  not  been  expressed,  and  can 
only  be  implied  from  the  fact  that  she  has  become  indebted  by  a  note  or  other 
obligation  bearing  her  signature,  either  individually  or  jointly  with  her  hus- 
band, it  must  appear  that  the  debt  was  contracted  for  the  benefit  of  her  sepa- 
rate estate,  or  for  her  own  benefit  upon  the  credit  of  her  estate,  before  the  estate 
can  be  charged  with  its'  payment.. 

January  Term,  1859. 

THIS  is  a  suit,  in  the  nature  of  a  bill  in  equity,  to  charge  the 
separate  estate  of  Mrs.  Dederer,  a  married  woman,  with  the 
payment  of  a  promissory  note,  which  she  signed  with  her  hus- 
band, Nicholas  A.  Dederer.  It  appears,  from  the  pleadings 
and  proofs  in  the  case,  that  the  note  was  dated  December  26th, 
1853,  payable  with  interest,  on  the  first  of  May,  1854,  and  was 
signed  by  both  defendants.  This  note  was  given  in  the  place 
of  two  notes,  one  of  $589.93,  dated  December  23d,  1852,  and 
signed  by  both  defendants ;  the  other  dated  March  19th,  1853, 
for  $398,  and  signed  by  the  defendant  N.  A.  Dederer,  only. 
These  two  notes  were  given  for  cows  which  the  defendant  N. 
A.  Dederer  purchased  of  the  plaintiff.  The  defendant  Eliza 
A.  Dederer  owned  three  farms  in  the  county  of  Chenango,  at 
the  date  of  the  sale  of  the  said  cows,  and  the  giving  of  the  said 
notes ;  one  of  about  200  acres,  situated  in  the  town  of  Ger- 
man, another  about  215  acres,  in  Smith ville,  and  about  90 
acres  of  land  situate  in  the  town  of  Greene,  and  had,  during 
the  same  time,  personal  property  separate  from  her  husband. 
When  the  defendant  N.  A.  Dederer  applied  to  the  plaintiff  to 
purchase  said  cows,  he  refused  to  sell  to  him  except  upon  the 
condition  that  he  would  procure  his  wife  to  sign  the  notes  with 
him,  and  which  he  agreed  to  do  as  a  condition  of  the  sale.  The 
first  note  was  signed  by  both  defendants  at  the  time.  The 
second  note  was  given  by  the  defendant  N.  A.  Dederer,  with 
the  agreement  that  he  should  procure  his  wife  to  sign  it,  and 
the  note  in  suit  was  given  on  the  surrender  and  for  the  con- 
sideration of  the  two  notes ;  and  Mrs.  Dederer  signed  this  note 
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with  her  husband,  and  there  was  some  evidence  in  the  case  to 
show  that  these  cows,  or  at  least  a  part  of  them,  went  to  stock 
one  of  her  farms,  but  the  court  found  that  there  was  not  evi- 
dence sufficient  in  the  case  to  establish  the  fact  that  the  pur- 
chase of  these  cows  was  for  her  benefit,  or  that  they  went  to 
enhance  her  separate  estate,  or  that  either  of  the  cows  or  the 
avails  went  for  her  benefit,  and  the  court  found  that  she  signed 
the  note,  upon  which  this  suit  is  brought,  as  surety  for  her  hus- 
band. It  was  admitted  upon  the  trial,  that  Mrs.  Dederer  had 
a  separate  property  in  personal  and  real  estate,  amply  suffi- 
cient to  pay  the  plaintiff's  demand.  It  was  proved  that  the 
defendant  N.  A.  Dederer  was  insolvent ;  that  the  plaintiff  had 
obtained  a  judgment  .against  him  upon  this  note ;  that  an  exe- 
cution issued  thereon  against  him  had  been  returned  nulla  bona, 
and  that  he  had  made  a  general  assignment  of  his  property  for 
the  benefit  of  his  creditors. 

There  is  a  stipulation  in  this  case,  "  that  no  point  is  to  be 
made,  that  the  trustees  of  Mrs.  Dederer  are  not  made  parties 
to  this  action." 

This  cause  was  tried  at  the  Chenango  special  term,  in 
August,  1855  (reported  in  21s£  Barbour  R.  286),  and  the 
general  term  in  the  6th  district  on  appeal  affirmed  said  de- 
cision. 

HENRY  E.  MYGATT,  attorney  for  respondent. 
FERRIS,  GUSHING  &  SQUIRES,  attorneys  for  appellant. 

COMSTOCK,  Judge.  Kegarding  the  appellant  as  the  owner 
of  the  lands  which  are  called  her  separate  estate,  without  the 
intervention  of  any  trust,  the  plaintiff 's  case  is  met  with  this 
difficulty.  Disabilities  of  coverture  prevent  her  from  dispos- 
ing of  or  charging  an  estate  in  lands  in  which  she  has  the 
legal  and  the  whole  title.  Until  the  change  was  made  by  the 
legislature  (1830),  in  the  law  of  trusts,  there  was  a  well-settled 
doctrine  that  a  married  woman  could  deal  with  her  separate 
estate  as  though  she  were  a  feme  sole.  But  this  doctrine  was 
a  pure  creation  of  the  courts  of  equity.  Trusts  for  the  sepa- 
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rate  use  of  married  women  were  a  marked  though  beneficent 
innovation  upon  the  rules  of  the  common  law. 

But,  where  the  courts  of  equity  sustained  their  validity,  and 
recognized  the  wife's  estate  under  them,  it  seemed  to  be  a  ne- 
cessary result  that  she  should  have  the  power  of  disposition, 
and  accordingly  the  power  was  conceded.  In  many  of  the 
adjudged  cases,  the  exercise  of  this  power  has  been  spoken  of 
as  an  appointment  of  the  estate  authorized  by  the  deed  or  set- 
tlement in  trust ;  but  the  settled  doctrine  now  is,  that  she  may 
dispose  of  or  charge  the  estate  in  any  manner  and  for  any  pur- 
pose not  conflicting  with  the  instrument  under  which  she  ac 
quired  it.  (Jacques  agt.  TJie  Methodist  Episcopal  Church,  YlJohn. 
548,  and  cases  cited}.  The  right  of  disposition  must,  therefore,  be 
referred  to  the  right  of  property  enjoyed  independently  of  the 
husband,  and  not  to  the  theory  of  an  appointment,  pursuant  to 
a  power  conferred  by  the  authority  of  the  trust.  She  might 
be  restrained  by  the  authority  of  the  trust  deed  or  instrument, 
but  if  not  so  restrained,  she  acted  as  a/erne  sole  in  the  disposi 
tion  of  her  separate  estate. 

But  the  separate  estates,  upon  which  the  courts  of  equity  in- 
grafted these  peculiar  doctrines,  included  necessarily  only  such 
rights  and  interests  of  the  wife  as  would  belong  to  the  husband 
but  for  the  limitation  to  her  particular  use.  Such  were  per- 
sonal estates,  the  rents  and  profits  of  lands  during  coverture, 
and  the  inchoate  title  which,  by  the  birth  of  a  child,  the  hus- 
band might  acquire  as  a  tenant  by  the  curtesy.  As  to  all  such 
interests,  the  assent  of  the  husband  to  a  separate  use  duly  mani- 
fested, and  a  direction  to  that  effect  by  the  donee  of  the  estate, 
would  give  to  the  wife  all  the  disposing  capacity  of  a,  feme  sole. 
But  her  interest  in  lands,  when  she  owned  them  at  the  time  of 
her  marriage,  was  a  legal  estate  demisable  to  her  heirs,  to 
which  courts  of  equity  did  not  and  could  not  well  apply  the 
doctrines  which  have  been  stated.  In  reference  to  such  an 
estate,  she  only  had  the  disposing  capacity  which  the  com- 
mon law  or  some  enabling  statute  allowed  to  her.  She  could 
divest  her  title  and  bar  the  descent  to  her  heirs,  in  England, 
only  by  a  fine  and  recovery  ;  and  in  this  country  only  by  a 
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conveyance,  with  certain  solemnities  of  examination  and  ac- 
knowledgment. 

Her  acquisition,  through  a  trust,  of  equitable  rights  which  at 
law  would  belong  to  the  husband,  manifestly  could  not  enlarge 
her  capacity  to  deal  with  estates,  which  at  law,  as  well  as  in 
equity,  were  entirely  her  own. 

So  an  estate  in  fee  might  be  conveyed  directly  to  a  woman 
after  marriage,  to  her  sole  and  separate  use.  In  such  a  case, 
equity  would  convert  the  husband  into  a  trustee  for  the  use  of 
the  rents  and  profits  during  the  coverture,  which  otherwise 
would  belong  to  him. 

In  dealing  with  those,  she  would  act  in  the  capacity  of  a 
feme  sole,  upon  the  principles  which  have  been  stated.  But  in 
respect  to  the  corpus  of  the  estate,  she  could  not  dispose  of  it  ex- 
cept in  the  mode  provided  by  law,  that  is,  by  a  fine  and  recov- 
ery, or  such  other  solemnity  as  the  law  required  for  the  dispo- 
sition of  estates  in  lands  by  married  women.  (Roper  on  Husband 
and  Wife,  182 ;  2  Story's  Eq.  §  1392  ;  Clancy's  Rights  of  Married 
Women,  287,  and  cases  cited  in  notes  to  these  authorities.)  If, 
however,  the  deed  to  her  during  coverture  not  only  conveyed 
the  estate  to  her  sole  and  separate  use,  but  in  terms  gave  her 
an  absolute  power  of  disposal,  then,  acting  under  the  power 
specially  conferred,  it  seems  she  could,  without  the  solemnities 
required  by  law,  convey  the  whole  estate,  although  wo  trust 
was  interposed  to  protect  the  exercise  of  the  power.  (Story's 
Equity,  supra.) 

But  this  required  the  aid  of  no  doctrine  of  equity,  peculiar 
to  separate  estates,  for  a  married  woman  may  execute  a  power 
or  trust  imputing  to  her  the  character  or  capacity  of  a.  feme  sok. 
Equity,  it  seems,  in  such  cases,  is  not  invoked,  the  law  pre- 
sumed the  power,  although  the  donee  also  held  the  fe«  of  the 
land  in  respect  to  whtch  it  was  to  be  exercised. 

These  general  principles,  which  scarcely  admit  of  a  question, 
are  evidently  fatal  to  the  present  attempt  to  charge  the  fee  of 
Mrs.  Dederer's  lands,  and  to  dispose  of  that  fee  for  the  satisfac- 
tion of  the  alleged  debt.  The  well-known  disabilities  of  cov- 
erture, as  they  exist,  at  the  common  law,  prevented  her  from 
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thus  disposing  of  her  real  estate.  This  would  be  decisive  of 
the  case  before  us,  but  for  the  recent  legislation  of  this  state, 
"  for  the  more  efficient  protection  of  the  rights  of  married  wo- 
men." (See  the  Statutes  of  1848,  ch.  200,  and  0/1849,  ch.  375.) 
It  was  not  here  claimed,  on  the  argument,  that  the  case  is 
influenced  favorably  to  the  plaintiff  by  these  statutes.  They, 
nevertheless,  seem  to  require  some  consideration.  The  act  of 
1849,  amending  the  law  of  1848,  provides  that  "  any  married 
female  may  take  by  inheritance,  gift,  &c.,  and  hold  to  her  sole 
and  separate  use,  and  convey  and  devise  real  and  personal  prop- 
erty," &c.,  in  the  same  manner  and  with  the  like  effect  as  if 
she  were  unmarried.  In  respect  to  estates  acquired  and  held 
under  the  protection  of  this  statute,  the  disabilities  of  covert- 
ure would  seem  to  be  removed.  A  married  woman  may 
"  convey  and  devise"  real  and  personal  property,  as  if  she 
were  unmarried.  She  may,  therefore,  dispose  of  lands  in 
which  she  holds  the  legal  title,  without  joining  with  her  hus- 
band in  the  conveyance,  and  without  the  solemnity  of  private 
examination  and  acknowledgment. 

I  think  it  is  plain,  however,  that  the  statute  does  not  re- 
move her  incapacity,  which  prevents  her  from  contracting 
debts.  She  may  convey  and  devise  her  real  and  personal  es- 
tate, but  her  promissory  note  or  other  personal  engagement  is 
void,  as  it  always  was  by  the  rules  of  the  common  law.  This 
legal  incapacity  is  far  higher  protection  to  married  women 
than  the  wisest  scheme  of  legislation  can  be,  and  we  should 
hardly  expect  to  find  it  removed  in  a  statute  for  "  the  more 
effective  protection  of  her  rights."  It  is  quite  another  question, 
however,  whether  she  may  not  charge  her  legal  estate,  held 
under  the  statute  in  the  cases  and  to  the  extent  recognized  by 
courts  of  equity,  in  respect  to  estates  held  under  a  trust  for  her 
separate  use.  The  right  to  charge  her  separate  estate  in  equity 
resulted  from  the  jus  disponendi  which  courts  of  equity  re- 
garded her  as  having  ;  and  it  was  a  necessary  incident  of  the 
free  enjoyment  of  her  property.  It  would  seem,  from  reasons 
quite  similar,  that  she  should  have  the  power  to  charge  an  es- 
tate acquired  and  held  under  the  statute  referred  to.  The 
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estate,  it  is  true,  is  a  legal  one,  but  the  disability  of  coverture, 
which,  we  have  seen,  prevented  her  from  disposing  or  charg- 
ing such  estate  in  equity,  no  longer  exists. 

That  disability,  as  we  have  also  seen,  was  overcome  when 
she  acted  under  a  power  of  disposition  conferred  by  the  instru- 
ment conveying  the  estate.  But  that  power  is  given  in  the 
'broadest  terms  by  the  statute,  and  I  see  no  reason  why  a  power 
thus  intended  should  not  be  equal  in  its  results  to  one  con- 
ferred by  a  private  instrument.  My  conclusion,  therefore,  is, 
that  although  the  legal  disability  to  contract  remains  the  same 
as  at  common  law,  a  married  woman  may,  as  incidental  to  the 
perfect  right  of  property  and  power  of  disposition  which  she 
takes  under  the  statute,  charge  her  estate  for  the  purposes  and 
to  the  extent  which  the  rule  in  equity  has  heretofore  sanc- 
tioned in  reference  to  separate  estates. 

But  without  knowing  facts  which  are  not  stated  in  the  case, 
such  as  the  time  of  Mrs.  Dederer's  marriage,  and  the  time 
when  she  acquired  the  lands  in  question,  it  is  impossible  to  say, 
with  any  certainty,  whether  she  holds  her  title  under  the  stat- 
ute, and  with  the  power  of  disposition  which  it  confers. 

If  we  assume  that  to  be  her  condition  (and  the  fact  may  so 
appear  hereafter),  then  we  are  brought  to  the  question  princi- 
pally discussed  on  the  argument,  and  that  is,  whether  she  does 
and  can  charge  her  separate  estate,  real  or  personal,  by  sign- 
ing a  promissory  note  in  no  way  for  the  benefit  of  such  estate, 
but  as  surety  merely  for  the  husband.  This  question  I  have 
examined  with  the  attention  which  its  importance  deserves. 

The  contract  of  a  married  woman  being  void  at  law,  the  dif- 
ficulty of  subjecting  her  estate  in  equity  to  the  payment  of  a 
note  or  bond,  given  by  her,  was  felt  by  the  courts  to  be  very 
great.  The  difficulty,  however,  was  overcome,  and  the  rule 
must  now  be  regarded  as  settled,  that  the  written  engagement 
of  a  married  woman,  entered  into  on  her  own  account  to  pay 
money  and  to  be  satisfied  out  of  her  separate  estate,  will  be 
enforced  as  a  charge  upon  such  separate  estate.  (North  Am. 
Coal  Co.  agt.  Dyett,  7  Paige,  9  ;  Heartley  agt.  Thomas,  15  Vesey, 
598 ;  Bulpin  agt.  Clarice,  17  Vesey,  365  ;  Stewart  agt.  Kirknell^ 
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3  Madd.  387 ;  Owen  agt.  Dickinson,  Craig  &  Ph.  48 ;  2  Story 
JEq.  §  14.00.)  When  the  obligation  is  not  on  her  own  account 
and  in  no  sense  for  the  benefit  of  her  estate,  the  question, 
whether  a  charge  is  thereby  created,  must  depend,  I  think,  on 
the  principle  which  lies  at  the  foundation  of  the  rule  just 
stated. 

If  the  note  or  bond  of  a  feme  covert  is  to  be  taken  as  a  par- 
ticular appointment  of  her  estate  to  pay  it  in  the  nature  of  an 
execution  of  a  power  of  disposition,  then  I  see  no  reason  for  a 
distinction,  when  she  is  a  surety  merely.  This  was  the  theory 
of  some  of  the  cases  on  the  subject,  but  this  was  obviously  a 
mere  fiction.  A  simple  engagement  to  pay  money  is  not  in 
its  nature  an  engagement  to  pay  out  of  any  particular  fund, 
and  cannot,  except  by  a  fiction,  be  regarded  as  an  appointment 
or  disposition  of  the  funds.  There  is  also  this  further  difficulty 
which  was  suggested  by  Lord  COTTENHAM  in  Owen  agt.  Dick- 
inson, supra,  that  if  a  married  woman  has  contracted  several 
debts  in  writing,  and  the  instruments  are  to  be  regarded  as 
appointments  of  her  estate,  the  creditors  would  take  priority 
according  to  the  date  of  the  several  instruments.  The  con- 
trary of  this  is  plainly  true.  The  creditors  of  a.  feme  covert 
have  no  priority  over  each  other,  unless  it  be  acquired  by  su- 
perior diligence  in  proceeding  to  obtain  satisfaction,  or  by  some 
specification  expressly  created  for  that  purpose.  Again,  as  the 
law  now  is  with  us  since  the  statute  of  1849,  suppose,  before 
or  after  the  marriage,  she  take  real  or  personal  estate  by  in- 
heritance or  distribution.  In  such  a  case,  the  fiction  of  ap- 
pointment under  a  power,  when  she  disposes  of  such  an  estate, 
is  too  absurd  to  be  for  a  moment  entertained. 

The  earliest  cases  on  this  subject  proceeded  on  a  more  intel- 
ligible principle,  which  did  not  require  the  aid  of  a  fiction. 
Thus  in  Norton  agt.  Turvelk  (2  P.  Wms.  145),  payment  of  a 
married  woman's  bond,  given  for  money  borrowed  by  her,  was 
decreed  out  of  her  separate  estate,  on  the  ground  that  it  was  to 
be  deemed  as  held  in  trust  for  the  payment  of  her  debts.  This 
was  regarded  as  one  of  the  separate  uses  for  which  the  trust 
was  created.  So  in  Peacock  agt.  Monk  (2  Vesey  Ser.  193), 
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Lord  HARDWICKE  said,  if  a  wife,  having  an  estate  to  her  sepa- 
rate use,  borrowed  money  and  gave  a  bond  for  its  payment, 
this  would  give  a  foundation  to  demand  the  money  against  her 
out  of  her  separate  estate.  So  also  in  Holme  agt.  Tenant  (1 
Brown  C.  C.  20),  Lord  THURLOW  held  that  the  trustees  of  a 
married  woman's  estate  were  obliged  in  equity  to  apply  it  to 
the  satisfaction  of  her  general  engagements.  These  early  cases 
did  not  suggest  the  fiction  of  an  appointment,  but  proceeded 
on  the  nature  of  a  trust,  and  the  plain  equity  of  requiring  a 
married  woman's  engagements,  entered  into  for  her  own  benefit, 
to  be  satisfied  out  of  the  trust  estate.  Afterwards  that  fiction 
was  resorted  to,  which,  besides  the  objection  to  it  as  a  mere  as- 
sumption, having  not  the  slightest  foundation  in  fact,  worked 
the  actual  injustice  of  rejecting  the  claims  of  creditors,  whose 
demands  were  based  upon  a  more  general  assumpsit,  for  money 
Jiad  and  received  where  there  was  no  written  engagement  to 
pay.  In  such  cases  the  fiction  of  appointment  was  too  gross  to 
be  received,  and,  therefore,  as  there  was  no  appointment  there 
could  be  no  charge,  and  it  was  so  held.  (See  Baldwin  agt. 
Williams,  2  Ves.  Jr.  138 ;  Jones  agt.  Harris,  9  id.  486.) 

But  the  still  later  cases  have,  in  terms  or  effect,  repudiated 
the  fiction  of  an  appointment,  and  with  it  the  distinction  be- 
tween the  written  engagements  of  a  feme  covert  and  her  general 
liabilities  for  moneys  charged,  services  rendered  or  goods  sold. 
Jn  Owen  agt.  Dickinson  (supra),  Lord  COTTENHAM  restored  the 
liability  of  separate  estates  to  the  basis  on  which  it  had  been 
vested  in  the  early  cases  above  cited.  His  observations  in  that 
case  demonstrated  with  great  clearness  that  a  simple  note  or 
bond  cannot,  in  its  very  nature,  be  an  appointment  or  charge 
upon  the  estate.  Speaking  of  such  instruments,  he  said,  "  It 
has  sometimes  been  treated  as  a  disposing  of  the  particular  es- 
tate, but  the  contract  is  silent  as  to  the  separate  estate,  for  a 
promissory  note  is  merely  a  contract  to  pay,  without  saying 
out  of  what  it  is  to  be  paid,  or  by  what  means  it  is  to  be  paid, 
and  it  is  not  correct,  according  to  legal  principles,  to  say  that 
a  contract  to  pay  is  to  be  construed  into  a  contract  to  pay  out 
of  a  particular  property,  so  as  to  constitute  a  lien  upon  that 
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property."  "Equity,"  he  adds,  "lays  hold  of  the  separate 
property,  but  not  by  virtue  of  anything  expressed  in  the  con- 
tract, and  it  is  not  very  consistent  with  correct  principles  to 
add  to  the  contract  that  which  the  party  had  not  thought 
proper  to  introduce  into  it"  (See  also  Murray  agt.  Barsle,  8 
Mylne  &  K.  209 ;  Bill  on  the  Law  of  Property,  518,  519 ;  Mac- 
queen  on  Husband  and  Wife,  301,  303.)  The  principle,  in  short, 
which  now  governs  in  cases  of  this  kind,  is,  that  a  wife's  sepa- 
rate estate  is  liable  to  pay  her  debts  contracted  during  covert- 
ure, in  whatever  form  they  are  incurred.  Not  because  her 
contracts  have  any  validity  at  law,  nor  by  way  of  appointment 
or  charge,  but  because  equity  decrees  it  to  be  just  that  they 
should  be  paid  out  of  such  estate.  Of  course  it  is  not  to  be 
denied  that  a  wife  may  appoint  or  specifically  appropriate  her 
separate  estate  to  the  payment  of  her  own  or  her  husband's 
debts,  she  may,  if  she  pleases,  even  give  it  to  her  husband. 
"What  I  am  denying  is,  that  contracting  the  debt  is  of  itself  an 
appointment  or  charge. 

Can,  then,  the  principles  on' which  the  liability  depends  be 
extended  to  cases  of  mere  suretyship  for  the  husband  or  a 
stranger  ?  It  seems  to  me  it  cannot.  The  obligation  of  a 
surety  in  all  other  cases  is  held  to  be  stricti  juris,  and  if  his 
contract  is  void  at  law  there  is  no  liability  in  equity  founded 
on  the  consideration  between  the  principal  parties.  Thus,  in 
Ludlow  agt.  Simond  (2  Gainers  Gas.  in  error  1),  the  bill  filed  to 
sustain  a  contract  against  a  surety,  who  had  been  technically 
discharged  at  law,  the  subject  was  very  fully  examined  in 
the  court  of  errors,  by  Chief  Justice  KENT,  and  by  Justices 
SPENCER  and  THOMPSON,  and  the  suit  was  determined  against 
the  plaintiff,  on  the  ground  that  there  was  no  equitable 
liability  upon  a  surety,  when  he  could  not  be  held  at 
law. 

Why  should  a  married  woman  be  made  an  exception  to 
this  rule  ?  We  are  to  remember  that  her  contract  is  absolutely 
void  at  law,  and  when  she  is  a  mere  surety  there  is  no  equity 
springing  out  of  the  consideration.  If  the  promise  is  on  her 
own  account,  if  she  or  her  separate  estate  receive  a  benefit, 
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equity  will  lay  hold  of  these  circumstances  and  compel  her 
property  to  respond  to  the  engagement. 

When  these  grounds  of  liability  do  not  exist,  there  is  no 
principle  on  which  her  estate  can  be  made  answerable.  If  we 
hold  that  the  signing  of  a  note  as  surety  brings  a  charge  upon 
her  estate,  we  must  go  further  and  hold  also,  that  her  guar- 
anty, her  indorsement,  accommodation  acceptance,  unpaid 
bond,  indeed,  every  conceivable  instrument  which  she  may  be 
persuaded  to  sign  for  her  husband  or  others,  although  abso- 
lutely void  at  law,  are  so  far  binding  in  equity  as  to  charge  the 
property  with  its  payment. 

This  would  be  a  doctrine  sustained  by  no  analogies,  and  op- 
posed to  the  soundest  policy.  It  would  go  far  to  withdraw 
those  checks  which  are  to  preserve  a  wife  from  marital  influ- 
ences, which  may  be,  and  often  are,  unduly  exerted,  and  yet 
baffle  all  detection.  The  doctrine,  that  equity  regards  her  as 
a  feme  sole  in  respect  to  her  separate  estate,  only  admits  that 
she  may  dispose  of  such  estate  with  or  without  the  consent  of 
her  husband,  and  without  the  solemnities  which  the  law  in 
other  cases  requires.  But  her  mere  promise  to  pay  money,  as 
we  have  seen,  is  not  of  itself  such  a  disposition.  Courts  of 
equity,  proceeding  in  rem,  will  take  hold  of  her  estate  and  ap- 
propriate it  to  the  payment  of  her  debts.  But  when  her  obli- 
gation is  one  of  suretyship  merely,  she  owes  no  debt  at  law  or 
in  equity.  If  not  at  law,  which  is  very  clear,  then  quite  as  clear 
not  in  equity. 

It  is  true  there  are  one  or  two  English  cases  in  which  the 
trustees  of  a  wife's  separate  estate  were  decreed  to  apply  the 
personal  property,  or  rents  and  profits  of  lands,  to  the  payment 
of  her  obligations  as  surety.  (Stamford  agt.  Marshall,  3  Atk. 
68  ;  Healty  agt.  Thomas,  15  Vesey,  596.)  But  these  cases  were 
decided  at  a  period  when  the  doubt  was  whether  mere  obliga- 
tion of  any  kind  to  pay  money  could  bring  a  charge  upon  the 
estate,  without  any  reference  to  the  distinction  between  debts 
contracted  for  the  benefit  of  herself  or  of  the  estate,  and  engage- 
ments entered  into  as  surety.  The  distinction  was  not  con- 
sidered. On  the  authority  of  those  cases,  dicta  to  the  same 
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effect  may  be  found  in  one  or  two  elementary  treatises  (2 
Story's  Eq.  §  1400).  We  have  also  been  referred  to  the  case  in 
this  court  in  Vanderheyden  agt.  Mallary.  (1  Comstock,  452).  But 
the  point  there  determined  was,  that  the  debts  of  a  wife  con- 
tracted before  marriage  were  not  a  charge  upon  the  separate 
estate  held  by  her  during  the  coverture.  The  remark  of 
JEWETT,  Ch.  J.,  now  invoked,  was  obiter  merely,  and  it 
appeared  to  have  been  founded  entirely  upon  the  observation 
cited  from  Judge  STORY.  The  case  did  not  call  for  an  examina- 
tion of  any  such  question.  No  decision  in  this  state  has  ever 
gone  beyond  the  doctrine  which  I  have  stated.  (Ourtis  agt. 
Engel,  2  Sand.  Ch.  R.  287 ;  North  Am.  Goal  Co.  agt.  Dyett, 
7  Paige,  9,  S.  C. ;  20  Wend.  570.)  In  Curtis  agt.  Engel,  it  was 
held  by  Vice  Chancellor  SANDFORD,  that  in  order  to  create  a 
charge,  it  must  be  shown  either  that  the  debt  was  contracted 
for  the  benefit  of  the  wife's  separate  estate,  or  for  her  benefit 
upon  the  credit  of  such  estate. 

I  am  satisfied,  on  the  whole,  that  the  decision  under  review 
is,  upon  the  facts  before  us,  opposed  to  principle  and  sound 
policy,  and  that  it  rests  upon  the  basis  of  no  established  doc- 
trine. -.  , 

The  judgment  should  be  reversed,  and  a  new  trial  granted. 

H^ARRIS,  Judge.  The  effect  of  marriage  at  the  common  law 
is  to  vest  the  property  of  the  wife  in  the  husband's  personal 
estate  absolutely,  and  real  estate  during  the  continuance  of  the 
marriage.  But  in  equity,  and  now  by  statute,  the  wife  is  ca- 
pable of  holding  both  real  and  personal  property  to  her  own 
separate  and  exclusive  use.  Incidental  to  this  capacity,  is  the 
power  of  disposition  ;  so  that  now,  except  in  cases  where  she 
is  restricted  by  the  terms  of  the  instrument  under  which  she 
acquires  title,  the  wife  has  the  same  dominion  and  power  of 
disposition,  in  respect  to  her  separate  property,  as  if  she  were 
unmarried. 

But  while,  in  respect  to  her  separate  prope'rty,  the  disability 
of  coverture  no  longer  exists,  it  still  remains  in  respect  to  all 
her  executory  contracts.  No  personal  remedy  can  be  had 
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against  her  in  equity,  any  more  than  at  law,  upon  any  such 
contract.  Her  contracts  are  only  valid  so  far  as  they  operate 
u$on  her  separate  estate.  "  Although  she  is  still  incapable  of 
charging  herself  at  law,"  says  Co  WEN,  Justice,  in  Gardner  agt. 
Gardner  (22  Wend.  526),  "  and  equally  incapable  in  equity  of 
charging  herself  personally  with  debts,  yet  the  better  opinion 
is,  that  separate  debts,  contracted  by  her  expressly  on  her  own 
account,  shall  in  all  cases  be  considered  an  appointment  or  ap- 
propriation for  the  benefit  of  the  creditor,  as  to  so  much  of  her 
separate  .estate  as  is  sufficient  to  pay  the  debt,  if  she  be  not  dis- 
abled to  charge  it  by  terms  of  the  donation." 

In  equity,  there  is  no  difference  between  the  separate  estate 
of  a  wife,  created  by  operation  of  the  statutes  of  1848  and  1849, 
relating  to  married  women,  and  a  similar  estate  created  by  deed 
or  any  other  instrument.  If  it  be  conceded  that  the  effect  of 
these  statutes  is  to  vest  in  her  a  legal  title,  whereas  before, 
when  her  interest  was  acquired  by  means  of  a  settlement  or 
deed,  she  had  only  an  equitable  estate,  still,  so  long  as  her  con- 
tracts are  affected  by  the  disability  of  coverture,  the  debts  of 
the  wife  can  only  be  enforced  against  her  separate  estate,  how- 
ever acquired,  by  a  specific  charge  of  such  debts  upon  the 
separate  estate.  This  can  only  be  done  in  a  court  of  equity. 
The  principle  upon  which  this  jurisdiction  is  exercised  is  well 
stated  by  Lord  COTTENHAM,  in  Owens  agt.  Dickinson  (Craig  & 
Phil.  48).  It  was  there  held  that  the  engagements  of  a  mar- 
ried woman  ought  to  be  enforced  against  her  separate  estate, 
not  as  the  execution  of  a  power,  but  as  the  exercise  of  a  right 
of  property  to  which  is  necessarily  incident  the  po.wer  of  con- 
tracting debts  to  be  paid  out  of  it.  "  Inasmuch,"  it  is  said, 
"  as  her  creditors  have  not  the  means  at  law  of  compelling 
payment  of  those  debts,  a  court  of  equity  takes  upon  itself  to 
give  effect  to  them,  not  as  personal  liabilities,  but  by  laying 
hold  of  her  property,  as  the  only  means  by  which  they  can  be 
satisfied."  Though  it  is  often  said,  that  in  equity  the  wife  is 
regarded  as  a  feme  sole  in  regard  to  her  separate  property,  yet 
it  has  never  been  supposed  that  .even  in  equity  she  incurs  a 
personal  obligation  by  her  engagements.  There  can  be  no 
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proceeding  against  her  in  personam.  She  is  regarded  as  a.  feme 
sole,  only  so  far  as  to  enable  her  to  bind  by  her  contract  her 
own  separate  property.  Upon  this  subject,  I  concur  in  the 
views  expressed  by  the  judges  of  the  supreme  court,  who  de- 
livered the  prevailing  opinions  in  Colvin  agt.  Currier  (22  Barb. 
371). 

It  remains  to  inquire  whether,  in  this  case,  the  wife  has  made 
such  a  contract  as,  by  a  proceeding  in  rem  in  a  court  of  equity, 
should  be  enforced  against  her  separate  property.  At  the  first, 
it  was  supposed  that  the  wife  could  only  bind  her  separate 
estate  by  some  act  creating  a  direct  charge  upon  it.  But  in 
Hulme  agt.  Tenant  (1  Brown,  C.  C.  20),  decided  in  1778,  the 
question  was  presented  how  far  the  general  engagement  of  the 
wife  should  be  executed  out  of  her  separate  property.  In  that 
case,  the  suit  was  upon  a  bond  executed  by  the  husband  and 
wife,  for  borrowed  money.  The  principal  part  of  the  money 
had  been  borrowed  by  the  wife  herself.  Lord  THURLOW  de- 
clared the  rule  to  be,  that  the  general  engagement  of  the  wife 
shall  operate  upon  her  personal  property,  and  the  rents  and 
profits  of  her  real  estate ;  and  that  her  trustees  should  be  re- 
quired to  apply  the  personal  estate,  and  the  rents  and  profits 
as  they  might  arise,  to  the  satisfaction  of  such  engagement. 
The  doctrine  of  that  case  has  been  much  discussed  in  the  Eng- 
lish courts  of  equity,  but  is  now  deemed  to  be  settled  by  the 
decision  of  Lord  BROUGHAM,  in  Murray  agt.  Barke  (3  Afyl.  & 
K.  209).  In  that  case,  a  married  woman,  living  apart  from  her 
husband,  and  having  a  separate  estate,  had  employed  a  solicit- 
or in  various  transactions  and  had  promised  by  letter  to  pay 
him.  It  was  held,  that  the  separate  property  of  the  wife  was 
chargeable  with  the  payment  of  the  solicitor's  bill.  It  is 
worthy  of  remark,  in  reference  to  this  case,  that  the  services, 
for  which  the  plaintiff  claimed  to  be  paid  out  of  the  separate 
estate  of  the  wife,  were  rendered  for  a  married  woman  who 
lived  apart  from  her  husband,  and  not  only  upon  the  credit, 
but  doubtless  for  the  benefit  of  such  estate.  The  single  ques- 
tion before  the  court  was,  whether  the  pecuniary  contract  of  a 
married  woman,  in  which  there  was  no  reference  to  her  sepa- 
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rate  estate,  -should  be  satisfied  out  of  such  estate.  It  was 
regarded  as  a  question  of  intent,  and  the  court  held,  that  inas- 
much as  the  wife,  when  she  made  the  engagement,  could  not 
be  supposed  to  have  intended  to  do  an  idle  thing,  she  must  be 
presumed  to  have  intended  to  satisfy  her  engagement  out  of 
her  separate  property.  The  charge  was  established,  because 
the  circumstances  of  the  case  were  such  as  to  justify  the  infer- 
ence that  such  was  the  intention  of  the  wife. 

Thus  it  appears  that  there  are  two  modes  in  which  the  sepa- 
rate estate  of  a  married  woman  may  be  charged  with  the  pay- 
ment of  her  pecuniary  engagement.  The  one,  where  she  has, 
in  terms  and  by  an  appropriate  instrument,  made  such  charge, 
and  the  otfier,  where,  though  she  has  not,  in  making  the  con- 
tract, referred  to  her  separate  estate,  or  expressed  her  intention 
to  satisfy  it  out  of  such  estate,  yet  the  circumstances  of  the  case 
are  such  as  to  leave  no  reasonable  doubt  that  such  was  her  in- 
tention. What  shall  be  deemed  sufficient  evidence  to  demon- 
strate such  intention,  has  been  regarded  as  a  question  of  some 
difficulty.  "  The  fact,"  says  STORY,  "  that  the  debt  has  been 
contracted  during  the  coverture,  either  as  a  principal  or  as 
a  surety  for  herself  or  for  her  husband,  or  jointly  with  him, 
seems  ordinarily  to  be  held  prima  facie  evidence  to  charge  her 
separate  estate,  without  any  proof  of  a  positive  agreement  or 
intention  so  to  do.  (2  Story's  Eq,  Jur.  §  1400.)  The  extra- 
ordinary caution,  perhaps  I  may  say  hesitation,  with  which 
this  proposition  is  stated  by  the  learned  author,  deserves  to  be 
noticed  in  this  discussion.  The  writer  himself  adds  that  the 
proposition  furnishes  "  a  strong  case  of  constructive  implica- 
tion, founded  more  upon  a  desire  to  do  justice,  than  upon  any 
satisfactory  reasoning." 

It  should  be  conceded,  I  think,  that  in  England  the  deci- 
sions have  gone  the  length  of  holding  that  where  the  wife, 
living  with  her  husband,  gives  her  own  note  or  other  obliga- 
tion to  pay  her  own  debt,  or  unites  with  her  husband  in  giving 
such  a  note  or  obligation  to  pay  his  debt,  it  shall,  without  any 
other  evidence  of  her  intention,  be  charged  upon  her  separate 
estate.  But  in  this  state  the  rule  has  never  been  carried  so  far. 
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The  primary  object  in  creating  a  separate  estate  and  allowing 
the  wife  to  hold  and  dispose  of  her  separate  property,  independ- 
ently of  her  husband,  has  been  kept  in  view.  "  The  wife," 
says  the  chancellor,  in  Gardner  agt  Gardner  (7  Paige,  112). 
"  may  have  a  separate  estate  of  her  own,  which  estate  is  charge- 
able in  equity  for  any  debt  she  may  contract  on  the  credit  of, 
or  for  the  use  of,  such  estate."  In  the  same  case,  upon  appeal, 
Co  WEN,  Justice,  says :  "  The  better  opinion  is,  that  separate 
debts,  contracted  by  the  wife  expressly  on  her  own  account,  shall 
in  all  cases  be  considered  an  appointment  or  appropriation  for 
the  benefit  of  the  creditor  as  to  so  much  of  her  separate  estate 
as  is  sufficient  to  pay  the  debt."  (Gardner  agt.  Gardner,  22 
Wend.  528.)  The  same  rule  is  stated  with  still  greater  dis- 
tinctness by  the  late  Vice-Chancellor  SANFORD,  in  Curtis  agt. 
Engd  (2  Sand.  Oh.  R.  287) :  "  To  sustain  their  suit,"  he  says, 
"  the  plaintiffs  must  show  that  the  debt  was  contracted  either 
for  the  benefit  of  the  separate  estate  of  the  wife,  or  for  her  own  bene- 
fit, upon  the  credit  of  the  separate  estate.1  He  adds  that  "  what- 
ever may  have  been  the  expressions  of  judges  on  the  subject, 
this  is  the  utmost  extent  to  which  the  doctrine  has  been  car- 
ried by  the  decisions  in  this  state."  (Dickerman  agt.  Abrahams 
21  Barb.  551 ;  Golvin  agt.  Currier,  above  cited;  Goodall  agt. 
McAdam  and  wife,  14  How.  Pr.  R.  385.)  In  the  latter  case, 
the  wife  had  united  with  her  husband  in  signing  a  bond  for 
the  payment  of  money.  The  action  was  brought  for  the  pur- 
pose of  charging  the  payment  of  the  bond  upon  the  separate 
estate  of  the  wife.  After  a  pretty  full  examination  of  the  au- 
thorities on  the  subject,  the  conclusion  of  Mr.  Justice  HOFF- 
MAN is,  that  where  a  note  or  bond  is  signed  by  the  husband 
and  wife,  in  the  absence  of  any  evidence  to  show  that  it  was 
given  for  the  benefit  of  the  wife,  the  legal  inference  is,  that  it 
was  for  the  debt  of  the  husband,  and  the  separate  estate  of  the 
wife  will  not  be  charged.  So,  also,  in  The  Nortii  American 
Coal  Company  agt.  Dyett  (7  Paige,  9),  the  chancellor  says : 
"The  feme  covert  \B,  as  to  her  separate  estate,  considered  as  a 
feme  sok,  and  may,  in  person  or  by  her  legally  authorized 
agent,  bind  such  separate  estate  with  the  payment  of  debts 
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contracted  for  the  benefit  of  that  estate,  or  for  her  own  benefit 
upon  its  credit.  (Same  Case  upon  appeal,  20  Wend.  570.) 

The  rule  thus  uniformly  asserted  by  the  courts  of  this  state 
is,  in  my  judgment,  more  equitable  and  more  in  harmony  with 
the  policy  of  the  law,  which  allows  a  married  woman  to  hold 
and  dispose  of  her  property  independently  of  her  husband,  than 
the  rule  which  has  been  adopted  by  the  supreme  court  in  this 
case.  It  is  simply  a  rule  of  evidence.  All  agree  that  when 
'the  wife  has  expressly  charged  the  payment  of  a  debt  upon  her 
separate  estate,  whether  itbe  her  own  debt  or  the  debt  of  another, 
such  charge  is  valid  and  will  be  enforced.  But  to  hold  that  the 
mere  fact  of  her  engaging  to  pay  money,  without  regard  to 
the  question  whether  such  engagement  was  for  her  own  bene- 
fit or  that  of  her  estate,  is  sufficient  evidence  of  an  inten- 
tion to  charge  such  payment  upon  her  separate  estate,  would, 
in  many  instances,  defeat  the  very  object  of  allowing  her  to 
hold  a  separate  estate.  Indeed,  there  is  much  to  recommend 
the  practice,  which  has  been  adopted  in  some  of  the  states,  of 
looking  into  the  circumstances  of  the  case  sufficiently  to  see 
that  the  wife  will  suffer  no  injustice,  before  allowing  a  charge 
upon  her  separate  estate  to  be  enforced.  (Maywood  agt.  John- 
son,  1  Hill's  Ch.  R.  228.)  In  this  case  it  was  held,  that  the 
court  would  inquire  into  the  propriety  of  an  express  charge, 
and  not  allow  the  wife  to  charge  her  estate  by  her  own  mere 
act  and  will,  without  evidence  that  it  was  necessary,  or  at  least 
proper ;  and  in  Reid  agt.  La-mar  (1  Strobharfs  Eq.  27),  it  was 
held  that  where  property  was  settled  upon  a  wife,  to  be  at  her 
"  full  and  free  disposal,"  it  was  not  to  be  charged  with  a  note 
given  by  her  with  her  husband. 

The  object  of  settlements,  and  the  other  arrangements  which 
were  resorted  to  for  the  purpose  of  securing  to  the  wife  a  sepa- 
rate estate,  was  "  to  protect  her  weakness  against  the  husband's 
power,  and  provide  a  maintenance  against  his  dissipation."  So, 
too,  the  legislature,  when  it  declared  that  the  property  of  the 
wife  "  shall  not  be  subject  to  the  disposal  of  her  husband,  nor  be 
liable  for  his  debts,  and  continue  her  sole  and  separate  prop- 
erty as  if  she  were  a  single  female,"  intended,  so  far  as  it  could 
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be  done  by  legislation,  to  protect  her  against  tlie  improvidence 
and  "misfortunes  of  her  husband.  At  the  common  law,  the 
power  of  the  husband  over  her  estate  as  well  as  her  person  was 
almost  unlimited.  By  this  statute,  and  before  by  settlements 
and  other  contrivances  which  were  sanctioned  by  a  court  of 
equity,  the  wife  is  enabled  to  enjoy  her  own  property  inde- 
pendently of  her  husband. 

This  right  of  enjoyment  includes  the  right  of  disposition. 
Having  this  power,  she,  of  course,  has  the  power  to  charge  the 
estate  with  the  payment  of  her  debts.  When  she  does  this  of 
her  own  free  will,  uninfluenced  by  any  unfair  practices,  how- 
ever injudicious  or  improvident  the  act,  the  charge  must  be 
enforced.  But  when  her  intention  to  create  such  a  charge  has 
not  been  expressed,  and  there  is  no  direct  evidence  of  such 
intention,  the  mere  fact,  that  the  creditor  is  able  to  present  a 
note  or  other  obligation  bearing  her  signature  as  well  as  that 
of  her  husband,  ought  not — in  view  of  the  policy  of  the  law 
under  which  she  holds  her  property,  and,  as  a  wife,  liable  to  be 
controlled  by  influences  which  it.  may  be  impossible  to  de- 
tect— to  be  regarded  as  sufficient  evidence  to  justify  the  infer- 
ence that  it  was  her  voluntary  intention  to  charge  the  payment 
of  the  debt  upon  her  own  separate  property.  I  think  that  in 
such  a  case  the  equitable  rule  is,  that  which  has  been  invaria- 
bly adopted  in  this  state,  which  is,  that  where  the  intention  to 
create  the  charge  has  not  been  expressed,  and  can  only  be  im- 
plied from  the  fact  that  she  has  become  indebted,  either  indi- 
viduall}T  or  jointly  with  her  husband,  it  must  appear  that  the 
debt  was  contracted  for  the  benefit  of  her  separate  estate,  or 
for  her  own  benefit  upon  the  credit  of  her  estate,  before  the 
estate  can  be  charged  with  its  payment. 

In  the  case  before  us  there  is  an  entire  absence  of  any  such 
proof.  Indeed,  the  contrary  is  proved.  Instead  of  being  the 
debt  of  the  wife,  it  is  proved  to  be  the  debt  of  the  husband. 
There  is  no  evidence  that  the  wife  consented  to  have  the  pay- 
ment of  the  note  charged  upon  her  separate  estate,  except  such 
as  is  derivable  from  the  fact  that  her  signature  is  found  upon 
the  note.  Under  what  circumstances,  or  upon  what  represent- 
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ations,  or  by  what  influences,  she  was  induced  to  sign  the  note 
does  not  appear.  I  am  of  opinion  that  such  a  state  of  facts  is 
not  sufficient  evidence  of  an  intention,  on  the  part  of  the  wife, 
that  the  payment  of  the  note  should  be  charged  upon  her  sepa- 
rate estate. 

The  judgment  of  •  the  supreme  court,  therefore,  should  be 
reversed,  and  a  new  trial  granted,  with  costs  to  abide  the  event. 

T.  R.  STRONG,  Judge,  expressed  no  opinion ;  DENIO  and 
EOOSEVELT,  Judges,  dissented. 

Judgment  reversed,  and  new  trial  ordered. 


SUPREME  COURT. 
WILLIAM  M.  BAXTER  agt.  ELIJAH  SMACK. 


Where  a  guaranty  is  entered  into  in  the  following  form,  to  wit :  "  I  do  hereby 
(first  stating  the  consideration)  guaranty  the  payment  and  collection  of  the 
principal  and  interest  money  of  the  bond  and  mortgage  within  assigned,"  the 
guarantor  is  not  liable  on  default  of  payment,  until  the  remedy  on  the  bond  and 
mortgage  is  exhausted. 

New  •  York  Special  Term,  January,  1859. 
DEMURRER  to  complaint. 

J. .  NEILSON,  for  plaintiff. 

R.  M.  HARRINGTON,  for  defendant. 

ROOSEVELT,  Justice.  It  would  seem  from  the  complaint, 
although  not  distinctly  stated,  that  one  Roberts,  being  the 
owner  of  a  bond  and  mortgage,  assigned  it  to  Baxter,  the  plain- 
tiff, with  an  agreement  at  the  same  time,  by  the  defendant 
Smack,  indorsed  on  the  back  of  the  instrument,  in  these  words : 
"  I  do  hereby  (first  stating  the  consideration)  guaranty  the 
payment  and  collection  of  the  principal  and  interest  money  of 
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the  bond  and  mortgage  within  assigned."  And  the  only  ques- 
tion presented  by  the  demurrer  is,  must  the  party  taking  such 
a  guaranty  first  exhaust  his  remedy  on  the  bond  and  mortgage, 
or  can  he  on  the  first  default,  without  taking  any  steps  to  col- 
lect payment  from  the  mortgage,  sue  the  guarantor,  leaving 
him  to  his  remedy  over,  if  the  securities  should  be  of  any  value 
sufficient  to  warrant  a  foreclosure  ? 

It  can  hardly  be  said  that  the  case  presents  any  point  of  law. 
It  is  conceded  that  the  law  follows  the  intent.  The  only  diffi- 
culty, where  parties  are  careless  in  the  use  of  language,  is, 
to  ascertain  their  intent.  When  ascertained,  the  intent,  if 
not  prohibited  by  some  positive  rule  or  statute,  is  the  law. 
"What,  then,  according  to  the  common  understanding,  is  the 
meaning  of  the  terms  "  payment  and  collection,"  and  in 
connection  with  a  mortgage  about  to  be  assigned  ?  If,  on  mere 
non-payment,  it  was  intended  that  the  guarantor  should  be  im- 
mediately liable  to  a  suit,  no  matter  how  ample  the  value  of 
the  mortgaged  premises,  why  superadd  the  word  "  collection  " 
to  the  word  payment  ?  The  use  of  that  word  clearly  shows 
that  the  corresponding  idea,  in  some  form,  was  in  the  mind  of 
the  party.  I  can  conceive  of  no  other  motive  for  its  insertion 
than  to  signify  distinctly  that,  if  not  paid  at  maturity,  the  loan 
should  be  "  collectable  "  by  foreclosure,  or,  in  other  words,  that 
it  would  be  "  paid  "  if  the  usual  steps  were  taken  for  its  "  col- 
lection." This  interpretation  gives  some  force  to  all  parts  of 
the  sentence,  whereas  the  other  renders  the  term  "collection  " 
a  mere  nullity.  My  conclusion  is,  that  the  present  suit  is  pre- 
mature, unless  some  facts,  in  relation  to  the  mortgage,  other 
than  those  indicated  in  the  complaint  as  it  now  stands,  can  be 
stated  and  proved.  The  demurrer,  therefore,  is  allowed,  with 
liberty,  however,  to  the  plaintiff"  to  amend  his  complaint  on 
payment  of  costs,  provided  he  do  so  in  twenty  days. 
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SUPREME  COURT 
AMES  agt.  HURLBUT  and  others. 

Under  the  old  chancery  practice,  if  an  averment  made  in  the  bill  was  denied  on 
oath  in  the  answer,  the  denial  was  treated  as  equivalent  to  the  testimony  of  a 
witness. 

But,  under  the  Code,  a  sworn  denial  merely  creates  an  issue,  to  be  tried  in  the  same 
manner  as  if  unsworn.  The  oath  is  the  required  evidence  of  the  good  faith  of 
the  pleader,  and  not  of  the  truth  of  the  plea.  Each  party,  on  the  trial,  is  al- 
lowed to  avail  himself  of  the  admissions  and  omissions  of  his  adversary,  but  not 
of  his  own  averments,  responsive  or  otherwise. 

Therefore,  where,  in  the  complaint,  it  is  alleged  that  some  of  the  defendants  claim 
some  interest  in  the  subject  of  the  litigation,  it  is  not  an  admission  that 
can  enure  to  the  benefit  of  such  defendants  on  the  trial  They  must  prove  their 
claim. 

New  •  York  Special  Term,  January,  1859. 

THE  facts  will  fully  appear  in  the  opinion  of  the  court. 

FAN  CHER  &  EAGER,  for  plaintiff. 
MILLER,  PEET  &  NICHOLS,  for  defendants. 

ROOSEVELT,  Justice.  The  plaintiff  is  a  judgment  creditor  of 
the  firm  of  E.  D.  Hurlbut  &  Co.,  in  the  sum  of  $2,784.  His 
execution,  he  says,  has  been  returned  unsatisfied  in  consequence 
of  dispositions  unlawfully  made  of  their  property  by  his  debt- 
ors, and  which  he  seeks  by  this  action  to  have  set  aside. 

In  1848,  when  the  firm  of  H.  &  Co.  failed,  they  were  the 
owners  of  three-eighths  of  the  ship  Elizabeth  Denniston,  and 
one-eighth  of  the  bark  Mayflower.  To  secure,  it  is  said,  cer- 
tain preferred  indebtedness,  they  executed  two  bills  of  sale  of 
their  interest  in  those  vessels,  to  captain  Russell  H.  Post,  who 
was  then  at  sea  in  the  Elizabeth  Denniston  as  her  commander, 
and  did  not  receive  them  till  his  return  to  New-York.  These 
instruments,  although  both  absolute  on  their  face,  were  given, 
it  is  proved,  upon  the  understanding  that  the  excess  of  the 
earnings  of  the  first j  after  paying  captain  Post,  and  of  the  sec- 
ond, after  paying  F.  W.  Spencer,  was  to  belong  to  H.  &  Co. 
The  documents  themselves  are  not  produced,  nor  is  any  ex- 
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planation  given  of  the  omission.  It  was  "  very  apparent,"  how- 
ever, says  the  witness,  Post,  that  there  would  be  an  excess 
beyond  paying  the  debts  to  Spencer  and  himself.  -But  al- 
though it  is  insisted  that  these  bills  of  sale  were  fraudulent  and 
void  as  against  creditors,  yet  the  plaintiff  claims  only  the  sur- 
plus after  satisfying  Post  and  Spencer,  who,  being  willing  in 
that  view  that  he  should  succeed,  make  no  defence  to  the  ac- 
tion. The  defendant,  Havens,  however,  interposes  a  claim  as 
assignee  of  the  residuary  interest  of  Hurlbut  &  Co.  He  says,  that 
H.  &  Co.,  for  "  good  consideration,"  not  specifying  its  natnre 
or  amount,  "  and  in  good  faith,"  assigned  their  remaining  in- 
terest in  the  vessels  to  one  Joseph  Hurlbut,  to  secure  to  him 
the  payment  "  of  certain  moneys  owing  to  him  from  the  firm," 
and  that  J.  H.,  "  for  good  and  valuable  consideration  to  him 
paid  by  Havens,"  assigned  and  transferred  to  him  all  his,  J. 
H.'s,  right,  title  and  interest. 

It  will  thus  be  seen  that  the  case  is  narrowed  down  to  a  con- 
troversy between  the  plaintiff,  as  a  judgment  and  execution 
creditor  of  Hurlbut  &  Co.,  and  the  defendants  Joseph  Hurlbut 
and  Henry  P.  Havens,  as  voluntary  assignees  of  Hurlbut  & 
Co. ;  each  claiming  the  equitable  interest  of  the  debtors  in  the 
two  vessels,  subject  to  the  two  prior  bills  of  sale  to  Post,  and 
thus,  for  the  purposes  of  the  suit,  admitting  those  instruments 
to  be  valid  mortgages. 

On  the  trial,  the  plaintiff's  judgment  and  execution  were  ad- 
mitted. The  interest  of  H.  &  Co.  in  the  two  vessels  was  then 
proved  by  the  testimony  of  captain  Post,  who  swore,  in  sub- 
stance, that  the  excess,  after  paying  himself  and  Spencer,  was 
to  belong  to  H.  &  Co.  And  here  the  plaintiff,  as  he  had  a  right 
to  do,  having  established  a  prima  Jade  case,  rested.  Upon 
which  the  counsel  of  the  defendants,  J.  Hurlbut  and  Havens, 
moved,  as  to  them,  for  a  dismissal  of  the  complaint.  No  evi- 
dence was  given  or  offered,  on  their  part,  to  prove  the  alleged 
transfers  to  them,  or  the  alleged  indebtedness  or  other  consid- 
eration for  making  such  transfers,  if  any  were  made. 

The  defendants'  counsel  seemed  to  suppose  that  the  legal 
effect  of  the  pleadings,  is  to  dispense  with  any  proof  on  his  part. 
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Under  the  old  chancery  practice,  if  an  averment,  made  in  the 
bill,  was  denied  in  the  answer,  the  denial  was  treated  as  equi- 
valent to  the  testimony  of  a  witness.  But,  under  the  Code,  a 
sworn  denial  merely  creates  an  issue,  to  be  tried  in  the  same 
manner  as  if  unsworn.  The  oath  is  the  required  evidence  of 
the  good  faith  of  the  pleader,  and  not  of  the  truth  of  the  plea. 
Each  party,  on  the  trial,  is  allowed  to  avail  himself  of  the  ad- 
missions and  omissions  of  his  adversary,  but  not  of  his  own 
averments,  responsive  or  otherwise. 

This  complaint,  in  effect,  only  alleges,  as  a  reason  merely  for 
making  them  parties,  that  Havens  and  J.  H.  claim  some  inter- 
est in  the  subject,  an  allegation  which,  instead  of  being  contro- 
verted, is  admitted  by  the  answer.  They  were  made  parties  to 
enable  them  not  only  to  assert,  but,  if  practicable,  to  establish 
their  claims,  and  to  estop  them  if  they  failed  to  do  so.  So  far 
from  admitting  those  claims,  the  complaint  avers  them  to  be 
"  unfounded  and  untrue."  And,  in  the  absence  of  all  proof  to 
explain  or  sustain  them,  they  must  be  regarded  in  that  light 
by  the  court.  I  am  not  aware  of  any  existing  rule  of  law 
which  requires  the  plaintiff,  in  the  first  instance,  after  having 
made  out  his  own  title,  to  proceed  and  overthrow  thft  of  his 
adversary. 

Without,  therefore,  going  into  the  question  of  fraud,  or  dis- 
cussing the  authorities  on  the  subject  of  transfers  of  property, 
made  in  trust  for  the  use  of  the  grantors  and  to  delay  or 
hinder  creditors,  it  seems  to  me,  in  the  absence  of  all  proof  to 
the  contrary,  that  the  plaintiff  is  clearly  entitled  to  the  relief 
he  asks,  so  far,  at  least,  as  to  direct  that  the  interest  of  Hurl* 
but  &  Co.  in  the  two  vessels,  that  is  to  say,  three-eighths  of  the 
one,  and  one-eighth  of  the  other,  be  sold  by  a  referee  at  public 
auction,  and  that  the  proceeds,  after  paying  the  amounts 
remaining  due  to  Post  and  Spencer  respectively  (including 
proper  expenses),  be  applied  to  the  satisfaction  of  the  plaintiff's 
judgment,  interest  and  costs,  and  that  the  surplus,  if  any,  be 
brought  into  court  to  abide  its  further  order. 

Judgment  accordingly — form  to  be  settled  on  notice. 
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SUPKEME  COtJKT. 

HARRIS  agt.  THE  MERCANTILE  INSURANCE  COMPANY  OF 
PHILADELPHIA. 

Where  a  policy  of  insurance  contained  this  clause,  to  wit :  "  That  the  risks  which 
the  assurers  are  contented  to  bear  and  take  upon  them  in  this  voyage,  they  are  of 
the  seas :  First,  pirates,  rovers,  assaulting  thieves,  jettisons,  barratry  of  the  mas- 
ter and  mariners,  unless  the  assured  be  owner  or  part  owner  of  the  vessel,"  &c. 

On  demurrer  to  the  answer,  which  alleged  that  "  the  assured,  at  the  time  of  said 
alleged  loss,  were  owners  or  part  owners  of  said  vessel,"  (the  complaint  alleg- 
ing that  the  loss  was  occasioned  by  the  barratrous  acts  of  the  master  and  crew), 
Held,  that  the  words  in  the  policy,  "  unless  the  assured  be  owner  or  part  owner 
of  the  vessel,''  referred  exclusively  to  the  barratry  of  the  master  and  mariners, 
and  not  to  the  other  perils  insured  against 

New  -  York  Special  Term,  January,  1869. 

THE  plaintiff  declares  on  a  policy  of  insurance,  and  alleges 
the  loss  to  have  been  occasioned  by  the  barratrous  acts  of  the 
master  £id  crew.  The  policy  contains  a  clause,  declaring  that 
the  risks  which  the  assurers  "  are  contented  to  bear  and  take 
upon  them  in  this  voyage,  they  are  of  the  seas :  First,  pirates, 
rovers,  assaulting  thieves,  jettisons,  "Barratry  of  the  master  and 
mariners,  unless  the  assured  be  owner  or  part  owner  of  the 
vessel,"  and  all  other  losses,  &c.  The  defendants  allege,  in 
their  answer,  that  the  assured,  at  the  time  of  said  alleged  loss, 
were  owners  or  part  owners  of  said  vessel. 

To  this  portion  of  the  answer  the  plaintiff  demurs. 

TRACT  &  WAIT,  for  plaintiff. 
BUTLER  &  EVARTS,  for  defendants. 

DAVIES,  Justice.  The  question  presented  for  decision  on 
this  demurrer  is,  whether  the  words  in  the  policy,  "  unless  the 
assured  be  owner  or  part  owner  of  the  vessel,"  refer  exclusively 
to  the  barratry  of  the  master  and  mariners,  or  are  to  be  taken 
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as  applicable  to  the  other  perils  insured  against,  those  of  the 
seas,  first,  rovers,  assaulting  thieves  and  jettisons. 

It  seems  to  me  that  such  cannot  be  the  construction  to  be 
given  to  this  policy.  It  certainly  never  could  have  been  the 
intention  of  the  parties  thus  to  have  qualified  the  contract  of 
insurance.  It  would  be  unmeaning  if  these  words  were  not 
thus  construed,  as  applied  solely  to  the  words  they  stand  in 
juxtaposition,  the  barratry  of  the  master  and  mariners.  Lord 
MANSFIELD  thought  it  very  strange  that  the  underwriter 
should  undertake  to  indemnify  against  the  misconduct  of  the 
master,  who  is  the  agent  of  the  insured,  and  subject  to  his  con- 
trol. (3  Kenfs  Com.  p.  402.)  The  same  writer  says,  that  in 
some  countries  barratry  is  expressly  excepted  from  policies, 
in  others  not  insurable.  He  also  says,  that  in  some  of  our 
American  policies  the  risk  from  barratry  is  qualified,  it  is 
"  barratry  of  the  master  (unless  the  assured  be  owner  of  the  ves- 
sel), and  mariners."  (8  Kenfs  Com.  p.  402.)  This  qualifica- 
tion is  precisely  what  the  parties  have  made  in  this  case. 

There  must  be  judgment  for  the  defendants  on  the  demurrer 
with  costs. 


SAEATOGA  COUNTY  COUET. 

WILLIAM  CARROLL,  JR.,  respondent,  agt.  JAMES  NEWTON, 

appellant. 

^ 

Where  a  landlord  is  allowed  to  hold  the  manure  made  on  his  farm,  the  right  is 
founded  on  the  fact  that  the  mannre  is  made  from  the  produce  of  the  farm,  and 
to  allow  the  tenant  to  remove  it  would  tend  to  impoverish  the  farm. 

But  where  the  manure  is  made  from  produce  obtained  elsewhere,  or  where  the 
lands  are  not  agricultural  lands,  such  as  livery  stables,  &a,  no  such  right  of 
the  landlord  exists. 

December  Term,  1858. 

ONE  Daniel  Hartnett  rented  of  the  defendant  a  house,  barn, 
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grocery  and  garden,  at  the  yearly  rent  of  $100.  At  the  time 
of  renting,  Hartnett  told  the  defendant  that  he  might  have  the 
manure  to  be  made  at  the  barn,  if  he  would  furnish  the  straw 
to  be  used  there.  The  defendant  replied  that  he  could  not 
furnish  the  straw,  as  he  had  no  more  than  he  wanted  himself. 
The  plaintiff  afterwards  agreed  with  Hartnett  to  furnish,  and 
did  furnish  the  straw,  with  the  nnderstauding  that  the  manure 
should  be  his.  Hartnett  for  some  time  kept  from  18  to  20  horses 
at  the  barn.  The  defendant  drew  the  manure  away,  claiming 
it  as  his  own,  "  on  the  ground  that  it  was  not  movable." 
The  plaintiff  brought  this  action  therefor,  and  recovered  a 
judgment  for  $16  damages,  and  $5  costs. 

• 

E    F.  BULLARD,  for  the  appellant. 
J.  0.  MOTT,  for  the  respondent 

McKEAN,  .County  Judge.  Where  land  is  rented  for  agri- 
cultural purposes,  and  manure  is  made  upon  it  in  the  ordinary 
course  of  farming,  such  manure  belongs  to  the  landlord.  (Mid* 
dkbrook  agt,  Corwin,  15  Wend.  169 ;  Goodrich  agt.  Jones,  2 
Hill,  142.)  "  But  this  rule  does  not  apply  to  manure  made  in 
a  livery  stable,  or  in  any  manner  not  connected  with  agricul- 
ture or  in  the  course  of  husbandry."  (Daniels  agt.  Pond,  21 
Pick.  367.)  In  Lassel  agt.  Reed  (6  Maine,  222),  some  of  the 
cattle  kept  on  the  farm  belonged  to  the  lessor,  and  were  leased 
with  the  premises ;  others  belonged  to  the  tenant.  Some  of 
the  hay  also  was  purchased  by  the  tenant,  and  the  residue  was 
cut.  on  the  farm.  It  was  held  that  the  manure  belonged  to  the 
lessor,  but  the  court  said :  "  We  do  not  mean  to  be  understood, 
by  this  opinion,  as  extending  the  principles,  on  which  it  is 
founded,  to  the  case  of  tenants  of  livery  stables  in  towns,  and 
perhaps  some  other  estates,  having  no  connection  with  the  pur- 
suits of  agriculture ;  other  principles  may  be  applicable  in  suqji 
circumstances." 

In  Lewis  agt.  Jones,  decided  by  the  supreme  court  of  Penn- 
sylvania, in  January,  1852,  the  defendant,  who  was  a  tenant  of 
agricultural  lands,  claimed  part  of  the  manure,  on  the  ground 
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that  he  had  bought  and  used  on  the  place  some  hay  and  other 
provender.  But  the  manure  thus  made  was  commingled  with 
that  made  from  the  produce  of  the  place. 

In  delivering  the  opinion  of  the  court,  LEWIS,  Justice,  said  : 
"  The  doctrine,  that  the  manure  goes  with  the  land,  is  of  course 
confined  to  farms  which  are  let  for  agricultural  purposes." 
He  said  also,  "  the  tenant,  by  his  own  act,  has  rendered  it  im- 
possible to  ascertain  the  extent  of  his  right.  The  doctrine  of 
confusion  of  goods  properly  applies  to  his  claim."  This 
ruling  clearly  implies  that,  if  there  had  been  no  comming- 
ling of  the  manure,  the  tenant  could  have  held  that  made  from 
provender  bought  by  him,  although  he  occupied  agricultural 
lands. 

"Where  a  landlord  is  allowed  to  hold  the  manure,  the  reason 
for  the  rule  would  seem  to  be  the  fact,  that  the  manure  is  made 
from  the  produce  of  the  farm,  and,  to  allow  the  tenant  to  re- 
move it,  would  tend  to  impoverish  the  farm.  But  where  the 
manure  is  made  from  produce  obtained  elsewhere,  or  where 
the  lands  are  not  agricultural  lands,  no  such  reason,  and,  there- 
fore no  such  rule,  exists. 

The  manure  in  question  belonged  to  Hartnett,  or,  rather,  to 
the  plaintiff,  by  virtue  of  his  contract  with  Hartnett.  What 
the  defendant  supposed  to  be  the  law  of  the  case  may  not  be 
important ;  but,  th  at  he  understood  the  tenant  as  having  a 
right  to  hold  or  dispose  of  the  manure,  may  be  inferred  from 
the  conversation  at  the  time  of  renting  the  premises. 

Judgment  affirmed. 
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Yorks  agt.  Pack. 


SUPEEME  COTJKT. 


THEODORE  D.  YORKS  agt  JOHN  S.  PECK. 

A  notice  of  judgment  served  by  the  attorney,  without  being  signed  by  him  or  his 

place  of  business  mentioned,  is  a  nullity.    (See  Rule  10.) 
A  party  must  be  held  to  strict  practice  whore  he  undertakes  to  limit  the  time  to 

appeal 

Seventh  Judicial  District,  General  Term,  March,  1869. 

MOTION  to  dismiss  an  appeal,  taken  by  the  defendant  to  the 
general  term,  from  a  judgment  at  special  term. 

The  notices  of  appeal  were  not  served  on  the  attorney  of  the 
plaintiff,  and  on  the  clerk,  so  as  to  perfect  the  appeal,  until  the 
2nd  of  December,  1858.  On  the  28th  of  October  previous, 
the  plaintiff 's  attorney  served  on  the  defendant's  attorney  the 
usual  written  notice  of  judgment  in  the  action,  except  that  it 
was  not  signed  by  the  attorney  for  the  plaintiff,  and  had  no  in- 
dorsement upon  it  of  his  place  of  business.  The  ground  of 
the  motion  was,  that  the  appeal  was  not  brought  in  time. 

H.  J.  WOOD,  for  plaintiff. 
AMOS  DANN,  for  defendant. 

By  the  court — JOHNSON,  Justice.  The  tenth  rule  requires 
the  attorney,  on  every  process  or  paper  to  be  served,  not  only 
to  subscribe  his  name,  but  to  add  thereto  his  place  of  business. 
The  paper  served  was  a  memorandum  and  not  a  notice,  as  it 
was  not  subscribed  by  the  attorney  or  party.  Where  a  party 
undertakes  to  limit  the  time  for  appealing,  he  must  serve  such 
a  notice  as  the  rules  and  practice  require.  He  shouid  be  held 
to  strict  practice  in  such  cases. 

Motion  denied  with  costs. 
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SUPEEME  COURT. 

BOARD  OF  COMMISSIONERS  OF  EXCISE  OF  ALBANY  COUNTY 
agt  ELIAS  CLASSON. 

The  form  of  the  notice  in  the  summons  in  an  action  to  recover  a  penalty  under  the 
"  act  to  suppress  intemperance,  and  to  regulate  the  sale  of  intoxicating  liquors, 
passed  April  16th,  1857,"  should  bo  under  the  first  subdivision  of  §  129  of  the 
Code,  not  under  the  second  subdivision  of  that  section. 

Albany  Special  Term,  January,  1859. 

THE  defendant  moved  to  set  aside  the  plaintiff's  complaint 
on  the  ground  that  it  varied  from  the  cause  of  action  indicated 
in  the  summons.  The  summons  and  complaint  were  as  fol- 
lows: 

"  State  of  New  •  York,  Supreme  Court,  Albany  county. — The 
Board  of  Commissioners  of  Excise  of  the  county  of  Albany, 
plaintiff,  against  Elias  Classon,  defendant.  To  Elias  Clas- 
son,  the  above  named  defendant.  You  are  hereby  summoned 
to  answer  the  complaint  of  the  Board  of  Commissioners  of 
Excise  of  the  county  of  Albany,  plaintiff  in  this  action,  a 
copy  of  which  is  herewith  served  upon  you,  and  to  serve  a  copy 
of  your  answer  on  me  at  my  office,  No.  74  State  street,  in  the 
city  of  Albany,  within  twenty  days  after  the  service  hereof, 
exclusive  of  the  day  of  such  service,  and  if  you  fail  to  answer 
said  complaint  as  hereby  required,  the  plaintiff  will  take  judg- 
ment against  you  for  the  sum  of  one  hundred  dollars,  besides 
the  costs  of  this  action. 

"  Albany,  December  16th,  A.D.  1858. 

"  R  J.  HILTON,  plaintiff's  attorney, 

"City  of  Albany,  N.  Y." 

"  State  of  New -York)  Supreme  Court,  Albany  county. — The 
Board  of  Commissioners  of  Excise  of  the  County  of  Albany, 
plaintiff,  against  Elias  Classon,  defendant.  The  Board  of 
Commissioners  of  Excise  of  the  county  of  Albany,  plaintiff, 
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complaining  of  Elias  Classon,  a  resident  of  the  city  of  Albany 
in  the  county  of  Albany,  defendant  in  this  action,  shows : 

"  First  That  as  the  plaintiff  is  informed  and  believes,  the 
defendant,  on  the  twenty -fourth  day  of  November,  A.D.  1858, 
at  the  city  of  Albany  in  the  said  county  of  Albany,  sold  to 
divers  persons,  strong  and  spirituous  liquors  and  wines  in 
quantities  less  than  five  gallons  at  a  time,  to  wit :  one  gill  ot 
brandy,  one  gill  of  whiskey,  one  gill  of  rum,  one  gill  of  gin, 
one  gill  of  cordial,  one  gill  of  wine,  one  pint  of  strong  beer, 
one  pint  of  ale,  without  having  a  license  therefor,  contrary  to 
and  in  violation  of  the  provisions  of  section  thirteen  of  the  act 
of  the  legislature  of  the  state  of  New- York,  entitled  '  An  act  to 
suppress  intemperance  and  to  regulate  the  sale  of  intoxicating 
liquors,  passed  April  16th,  1857 ;'  that  by  reason  thereof  the 
defendant  became,  and  is  indebted  to  the  plaintiff  in  the  pen- 
alty and  sum  of  fifty  dollars,  according  to  the  provisions  of 
the  thirteenth  and  twenty-second  sections  of  the  said  act,  and 
an  action  has  accrued  to  the  plaintiff  to  recover  the  same 
against  the  defendant. 

"  Second.  And  for  a  second  and  further  cause  of  action,  the 
said  plaintiff  shows :  That  as  the  plaintiff  is  informed  and  be- 
lieves, the  defendant,  on  or  about  the  first  day  of  December, 
A.D.  1858,  at  the  city  of  Albany  in  the  said  county  of  Albany, 
sold  to  divers  persons,  strong  and  spirituous  liquors  and  wines 
in  quanties  less  than  five  gallons  at  a  time,  to  wit :  one  gill  of 
brandy,  one  gill  of  whiskey,  one  gill  of  rum,  one  gill  of  gin, 
one  gill  of  cordial,  one  gill  of  wine,  one  pint  of  strong  beer, 
one  pint  of  ale,  without  having  a  license  therefor,  contrary  to 
and  in  violation  of  section  thirteen  of  the  act  of  the  legislature 
of  the  state  of  New-York,  entitled  '  An  act  to  suppress  intem- 
perance and  to  regulate  the  sale  of  intoxicating  liquors,  passed 
April  16th,  1857  ;'  that  by  reason  thereof  the  defendant  be- 
came, and  is  indebted  to  the  plaintiff  in  the  further  penalty 
and  sum  of  fifty  dollars,  according  to  the  provisions  of  the 
thirteenth  and  twenty  second  sections  of  the  said  act,  and  an 
action  has  accrued  to  the  plaintiff  to  recover  the  same  against 
the  defendant 
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"Wherefore  the  plaintiff  demands  judgment  against  the  de- 
fendant for  said  several  sums  so  due  and  owing  plaintiff  from 
said  defendant,  and  amounting  to  the  sum  of  one  hundred  dol- 
lars, with  costs  of  this  action. 

"R.  J.  HILTON,  plaintiff 's  attorney, 

"  No.  74  State  street,  Albany,  N.  Y." 

"  City  and  county  of  Albany,  ss : — James  D.  Wasson,  of  the 
said  city  and  county  of  Albany,  being  duly  sworn,  doth  de- 
pose and  say  that  he  is  one  of  the  Board  of  Commissioners  of 
Excise  of  the  county  of  Albany,  the  plaintiff  in  this  action  ; 
that  the  foregoing  complaint  is  true  of  his  own  knowledge,  ex- 
cept as  to  the  matters  which  are  therein  stated  to  be  on  infor- 
mation and  belief,  and  as  to  those  matters  he  believes  it  to  be 
true. 

"  Subscribed  and  sworn  to  before  me,  this ) 
17th  day  of  December,  A.D.  1858,         f 
"JAMES  D.  WASSON. 

"  J.  B.  STURTEVANT,  commissioner  of  deeds,  &c.,  for  city  of 
Albany." 

R.  J.  HILTON,  for  plaintiffs. 

Preliminarily  we  say  no  appeal  lies  from  the  order  of  gen- 
eral term. 

1.  The  action  for  a  penalty  is  a  civil  action,  and  so  was  the 
action  of  debt  on  statute.     (Cowper,  382  ;  2  Chitty's  PL  384, 
501.) 

2.  This  class  of  actions,  under  the  Code,  is  still  for  a  sum  of 
money,  which,  by  force  of  the  statute,  the  defendant  is  bound 
to  pay,  and  this  action  is  for  the  recovery  of  a  specific  sum  of 
money  and  nothing  else.     ( Vide  Session  Laws  of  1857,  chapter 
628,  §§  13,  22.) 

•  3.  The  summons  is  properly  framed,  under  the  1st  subdivi- 
sion of  section  129  of  Code,  and  is  in  conformity  to  the  deci- 
sions of  the  supreme  court  (in  2d  District),  and  was  prepared 
accordingly,  and  the  order  at  special  term  should  be  affirmed, 
with  costs.  (8  How.  Pr.  R.  431 ;  5  Abbott,  384  ;  same  case  on 
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appeal,  6  Abbott,  343 ;  4  Sdd.  438 ;  16  How.  Pr.  R  289 ;  9 
Barb.  498 — as  to  respect  that  decisions  at  general  term  should 
receive  in  otfier  districts.) 

THOMAS  SMITH,  defendants  attorney,  for  tJie  motion. 

GOULD,  Justice.  That  the  action  for  a  penalty  is  a  civil  ac- 
tion, is  very  fully  reasoned,  and  very  clearly  shown  (as  well 
as  directly  decided),  in  the  case  of  Atcheson  agt.  Everitt  (Cow- 
per,  382). 

Its  common  law  form  was  not  on  the  case  ex  deliclo,  but  debt 
on  statute ;  stating  that  the  defendant  "  owes  to,  and  detains 
from  the  plaintiff,"  $100  or  whatever  sum.  And,  in  the  sub- 
sequent part  of  the  pleading,  that  "  defendant  is  indebted  to 
plaintiffs  by  force  of  the  statute."  (2  Chitty's  PL  384,  501.) 

It  was  never  classed  among  actions  ex  delicto  ;  but  alwaj's 
among  those  ex  contractu  ;  on  the  ground  that  from  an  indebt- 
edness the  law  implies  a  promise  to  pay.  And  at  common  law 
there  was  no  other  form  of  action  for  such  a  case. 

The  Code,  in  abolishing  forms,  has  not  abolished  principles; 
and  this  action  is  still  for  a.  fixed  sum  of  money,  which,  by  force 
of  tjie  statute,  the  defendant  is  bound  to  pay  to  plaintiffs.  And 
the  action  is  for  the  recovery  of  money  only,  and  for  a  speci- 
fied sum — a  sum  certain — one  penalty  of  $50  in  each  count ; 
the  two  amounting  to  $100,  as  much,  and  as  precisely  as  if 
two  notes  (of  $50  each)  were  sued  on. 

"What  should  the  summons  state  ?  that  plaintiffs  will  apply 
to  the  court  for  the  relief  demanded  in  the  complaint,  when 
that  relief  is  a  judgment  for  just  so  much  money  so  due.  In 
common  sense,  the  summons  and  complaint  before  me  answer 
all  the  purposes  of  a  summons  and  complaint ;  they  contain  all 
the  information  the  defendant  can  need  to  apprise  him  of  the 
precise  cause  of  action,  and  all  the  facts  a  clerk  of  the  court 
could  require,  to  enter  the  judgment  (in  case  of  default),  for 
the  exact  amount ;  and  there  is  no  reason  in  the  cases,  or  out 
of  them,  why  the  court  should  be  troubled  with  the  mere  farce 
of  a  special  application  for  relief.  • 
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Besides,  I  see  not  how  the  case  fails  to  come  completely 
within  §  176  of  the  Code ;  since,  if  there  be,  in  the  summons 
or  complaint,  error  or  defect  (as  claimed  by  the  defence),  it 
cannot  affect  "  the  substantial  rights  "  of  the  defendants,  and 
the  court  must,  in  every  stage  of  the  action,  disregard  such  error 
or  defect. 

Further,  the  decisions  in  5  Abbott,  384,  and  6  Abbott,  343, 
are  precisely  in  point,  and  I  am  disposed  to  acquiesce  in  them. 

The  motion  to  set  aside  the  complaint  must  be  denied,  with 
$10  costs  of  motion. 

At  General  Term,  Albany,  March,  1859. 

Present,  HARRIS,  GOULD  and  HOGEBOOM,  Justices. 

After  argument  on  the  appeal  from  the  order  above  made 
at  special  term,  said  order  was  unanimously  affirmed ;  and  the 
court  directed  the  opinion  given  at  special  term  to  be  pub- 
lished as  the  opinion  of  the  court. 


SUPEEME  COUET. 
PHINNEY  agt.  PHINNEY,  &c. 

The  abolishing,  by  the  Code,  of  the  ancient  forms  of  pleading,  has  not  precluded 
the  necessity  of  some  written  specification,  in  advance  of  the  trial,  of  each 
party's  claim  or  defence.  But  there  must  be  no  irrelevant  or  redundant  mat- 
ter in  such  specification,  on  pain  of  being  stricken  out  at  the  instance  of  "  any 
person,"  whether  a,  party  or  not,  "  aggrieved  thereby,"  including,  of  course,  the 
judge  whose  time  and  patience  are  thus  unwarrantably  taxed,  to  the  delay  and 
1  detriment  of  other  suitors. 

It  was  held  in  this  case  substantially,  that  the  complaint  did  not  state  a  case  over 
which  the  court  had  jurisdiction ;  nor  facts  sufficient  to  constitute  a  cause  of 
action.  For  instance,  the  court  was  called  upon,  without  any  direct  averment 
of  the  assumed  fact,  and  without  any  probability  of  its  existence,  blindly  to  de- 
termine that  the  laws  of  Cuba  were  the  same  as  the  laws  of  Rhode  Island,  and 
the  laws  of  Rhode  Island  the  same  as  the  laws  of  New- York. 

As  against  one  of  the  defendants  no  cause  of  action  was  made  out.  and  as  to  the 
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other,  and  as  to  both,  legal  conclusions  being  an  inadmissible  substitute  for 
facts,  the  complaint  was  equally  demurrable.  Whether  it  could  be  amended, 
queret 

New-  York  Special  Term,  January,  1859. 
DEMURRERS  to  complaint.    The  facts  will  sufficiently  appear 
in  the  opinion. 

I.  T.  WILLIAMS,  for  plaintiff. 

BLATCHFORD,  SEWARD  &  GRiswoLD)t/or  defendant. 

EOOSEVELT,  Justice.  Although  the  new  Code  has  abolished 
all  the  ancient  forms  of  pleading,  it  has  not  abolished  the  ne- 
cessity of  written  specifications,  in  advance  of  the  trial,  of  each 
party's  claim  or  defence.  (§  140.)  These  specifications,  too,  are 
required  to  be  "  definite  and  certain,"  so  as  to  enable  the  court, 
as  well  as  the  adverse  party,  to  see  clearly  the  "precise  na- 
ture "  of  the  case  intended  to  be  made.  (§  160.)  The  com- 
plaint, in  particular,  must  contain  "a  plain  and  concise 
statement  of  the  facts  constituting  the  cause  of  action,  .without 
unnecessary  repetition."  And  without  improperly  uniting 
incongruous  causes  of  action.  (§§  142,  144.)  No  irrelevant 
or  redundant  matter  is  to  be  inserted,  on  pain  of  being  stricken 
out  at  the  instance  of  "any  person,"  whether  a  party  or  not, 
"  aggrieved  thereby,"  including,  of  course,  the  judge  whose 
time  and  patience  are  thus  unwarrantably  taxed,  to  the  delay 
and  detriment  of  other  suitors.  The  case,  too,  must  not  only 
be  stated  in  the  manner  indicated,  but  must,  when  so  stated, 
appear  to  be  one  over  which  the  court  has  jurisdiction. 

It  is  contended  that  the  complaint  in  the  present  suit  fails 
to  conform  to  any  of  these  requirements,  and  that  the  defend- 
ants, therefore,  are  neither  of  them  bound  to  answer  the  same, 
but  are  each  entitled,  on  their  separate  demurrers,  to  a  judg- 
ment of  dismissal  with  costs.  A  brief  outline  will  be  neces- 
sary, to  understand  the  nature  of  the  objections. 

Theodore  Phinney,  it  appears,  assuming  the  facts  stated  in 
the  complaint  to  be  true,  at  the  time  of  his  death,  was  a  planter 
in  Cuba,  and  was  the  owner  of  a  large  real  and  personal  estate, 


NEW-YORK  PRACTICE  REPORTS.  199 

Phinney  agt.  Phinney. 

including  negroes,  all  "  in  the  said  island,"  of  the  value  of 
about  $400,000.  He  died  in  April,  1852,  where  is  not  stated, 
leaving  a  widow  and  two  sons  and  two  daughters,  who,  by  his 
death,  it  is  said,  under  the  laws  of  Spain  and  the  provisions  of 
the  will  of  the  deceased,  without  saying  that  there  were  any 
such  laws  or  will  or  what  were  their  contents,  became  "  seized 
and  possessed  "  of  the  whole  estate  real  and  personal  and  en- 
titled to  and  interested  in  the  same  in  the  following  propor- 
tions :  one  half  to  the  widow  and  one-eighth  to  each  of  the 
children.  This  kind  of  statement  involves  a  mere  conclusion 
or  inference,  in  which  the  plaintiffs,  it  will  readily  be  seen, 
may  be  greatly  mistaken.  They,  in  effect,  express  an  opinion 
of  the  law,  and  ask  the  court  blindly  to  adopt  it,  without  giv- 
ing to  the  court  the  necessary  materials  to  test  its  correctness. 
Foreign  laws  as  well  as  private  wills  are  mere  facts,  and,  like 
other  facts,  must  be  set  forth  and  proved.  It  is  for  the  court, 
and  not  the  parties,  to  determine  their  legal  effect  when  pro- 
duced. The  propriety  of  this  rule  will  be  illustrated  by 
another  statement  in  this  same  complaint.  One  of  the  daugh- 
ters of  the  deceased,  in  1845,  married  Mr.  West  at  Newport, 
in  Ehode  Island,  "  whereby,"  says  the  complaint,  "  he  became 
entitled  absolutely  to  all  her  personal  estate,  and  to  the  income 
of  all  her  real  estate  for  life,  as  tenant  by  the  curtesy."  Here, 
it  will  be  observed,  the  court  is  called  upon  to  assume  that  the 
laws  of  Cuba  are  the  same  as  the  laws  of  Khode  Island,  and 
the  laws  of  Rhode  Island  the  same  as  the  laws  of  New- York, 
without  any  direct  averment  of  the  assumed  fact,  and  without 
any  probability  of  its  existence. 

Mrs.  Phinney,  it  is  alleged,  in  like  manner,  in  another  place, 
became  the  sole  acting  executrix  of  the  deceased,  as  such  con- 
trols, manages  and  administers,  as  well  the  real  as  the  personal 
estate,  and  (another  legal  inference)  is  responsible  therefor,  and 
for  its  avails  and  produce,  having  appointed  Theodore  TV. 
Phinney,  one  of  the  sons,  as  her  agent,  who  has  "  taken  upon 
himself  the  exclusive  management  of  the  estate,"  and,  with  the 
"  connivance  and  consent "  of  Mrs.  Phinney,  has  "  greatly 
mismanaged  it,"  to  the  damage  of  the  plaintiffs  $50,000  and 
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upwards,  and  has  wrongfully  converted  more  than  $50,000  of 
the  income  to  his  own  use.  It  is  further  charged,  that  neither 
Mrs.  Phinney  nor  her  agent  has  accounted  to  the  plaintiffs,  or 
paid  over  their  "proper  shares."  Three  hundred  and  seventy- 
four  thousand  dollars,  it  is  admitted,  have  been  paid  by  the 
sale  of  a  large  portion  of  the  real  estate ;  but  the  sixty  acres 
remaining,  it  is  alleged,  are  wrongfully  kept  and  used  by 
Theodore  W.  Phinney,  with  the  consent  of  the  executrix. 
The  plaintiffs  pray  for  an  account  and  payment ;  for  the  re- 
moval of  the  defendants  from  the  management  of  the  estate. 
and  for  the  appointment  of  a  receiver,  with  directions  to 
sell,  &c. 

As  to  the  redundancy  and  uncertainty,  it  is  unnecessary 
further  to  recite  the  contents  of  the  complaint,  for  the  reason 
that,  although  serious  objections  to  a  pleading,  they  are  not 
grounds  of  demurrer,  unless  the  redundancy  consist  in  the 
uniting  of  an  incongruous  cause  of  action,  or  the  uncertainty 
be  so  great  as  to  present  in  effect  no  cause  of  action  at  all.  In 
this  case,  no  cause  of  action  is  made  out  against  the  agent  of 
Mrs.  Phinney.  As  her  agent,  he  is  responsible  to  her,  and  not 
to  the  other  heirs  or  devisees.  She,  and  she  alone — there 
being  no  allegation  of  insolvency — is  responsible  for  her  own 
and  her  agent's  acts.  That  ground  alone  would  be  sufficient 
for  dismissing  the  complaint  as  to  one  of  the  defendant^.  And 
as  to  the  other,  and  as  to  both,  legal  conclusions  being  an  in- 
admissible substitute  for  facts,  the  complaint,  in  its  present 
shape,  is  equally  demurrable.  Whether  it  can  be  cured  by 
amendment,  it  is  not  necessary  now  to  determine.  It  is  enough 
to  say  that,  as  it  now  stands,  it  does  not  state  facts  sufficient 
to  constitute  a  cause  of  action  in  this  court. 

Both  demurrers,  therefore,  for  I  consider  them  distinct  and 
separate,  must  be  allowed,  and  the  complaint  dismissed  with 
costs,  unless  the  plaintiffs  elect  to  amend,  as  they  may  in 
twenty  days,  paying  at  the  same  time  the  costs  of  the  de- 
murrers. 
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UNITED  STATES  CIRCUIT  COURT. 

DENNING  DUER  agt.  WILSON   SMALL,   Receiver  of  Taxes, 

and  others. 

The  law  of  the  state  of  New- York  (Laws  of  1855,  ch.  37,  p.  44),  which  provides 
that  all  persons  and  associations  doing  business  in  the  state  of  New- York,  as 
merchants,  bankers  or  otherwise,  and  not  residents  of  the  state,  shall  be  as- 
sessed and  taxed,  on  all  sums  invested  hi  any  manner  in  said  business,  the  same 
as  if  they  were  residents  of  the  state,  is  not  unconstitutional. 

It  seems,  that  although  the  rule  of  law  is,  that  personal  estate  follows  the  person 
of  the  owner,  and,  therefore,  may  be  taxed  in  the  state  where  the  owner  is  do- 
miciled, yet  it  does  not  follow  that  it  cannot  also  be  taxed  in  another  state 
where  it  is  actually  invested  hi  business. 

Southern  District,  Neiv-  York,  February,  1859. 

THE  complainant  is  a  resident  and  citizen  of  the  state  of 
New- Jersey,  and  has  been  such  resident  and  citizen  since  the 
month  of  January,  1855.  During  all  that  time  he  was,  and 
still  is,  engaged  in  the  business  of  banking  in  the  city  of  New- 
York,  as  a  partner  in  the  firm  of  James  G.  King  &  Sons.  The 
defendant  is  the  receiver  of  taxes  in  and  for  the  city  and  county 

of  New- York. 

t 

J.  C.  BANCROFT  DAVIS,  for  plaintiff. 
ABRAHAM  R.  LAWRENCE,  JR.,  for  defendants. 

INGERSOLL,  Justice.  The  law  of  the  state  of  New-York 
provides  that  all  persons  doing  business  in  the  state  of  New- 
York,  as  merchants,  bankers,  or  otherwise,  and  not  residents 
of  the  state,  shall  be  assessed  and  taxed,  on  all  sums  invested 
in  their  business,  the  same  as  if  they  were  residents  of  the 
state.  Residents  and  non-residents,  with  respect  to  taxes  on 
personal  property  invested  in  business  in  the  state,  are  put  on 
an  equality. 

The  complainant  was  assessed  and  taxed  upon  his  personal 
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property  invested  in  his  said  business  in  the  city  of  New- York, 
in  the  years  1855, 1856  and  1857.  The  amount  of  these  taxes 
is  about  $1,400.  He  refuses  to  pay  the  same.  He  alleges  in 
his  bill  that  the  law  of  the  state  of  New-York,  the  substance  of 
which  is  above  set  forth,  is  in  violation  of  the  constitution  of 
the  United  States,  and  is  otherwise  illegal  and  void.  He 
prays  for  an  injunction  restraining  the  defendant  and  others, 
who  may  claim  authority  to  act,  from  issuing  any  warrant  or 
other  instrument,  or  from  taking  any  steps  for  the  collection 
of  said  taxes,  or  from  levying  upon  any  goods  or  chattels  to 
satisfy  the  same. 

Taxes  are  a  portion  that  each  individual  gives  of  his  prop- 
erty, in  order  to  secure  or  have  the  perfect  enjoyment  of  the 
remainder.  Governments  are  established  for  the  protection  of 
persons  and  property  within  the  limits  of  the  state  ;  and  taxes 
are  levied  to  enable  the  government  to  afford  or  give  such 
protection.  They  are  the  price  and  consideration  paid  for  the 
protection  afforded. 

When  the  property  of  an  individual  receives  the  protection 
of  the  state  by  its  laws,  it  is  right  that  he  should  afford  to  the 
state,  in  the  way  of  taxes,  a  recompense  or  consideration  for 
such  protection ;  for  otherwise  that  protection  could  not  be 
extended  .to  him.  Without  taxes,  the  state  would  be  power- 
less to  afford  protection.  And  when  the  property  of  an  indi- 
vidual receives  the  protection  of  the  state,  it  is  equally  right 
that  the  property  protected,  no  matter  whether  it  be  real  or 
personal,  should  in  such  way  yield  a  recompense  or  consid- 
eration. 

The  owner  of  property  within  the  limits  of  a  state,  no  mat- 
ter whether  the  property  be  real  or  personal,  and  no  matter 
where  the  owner  has  his  domicil,  has  a  right  to  call  upon  the 
government  of  the  state  to  protect  such  property  by  its  laws, 
and  its  officers  acting  under  such  laws.  But  such  protection 
cannot  be  afforded  unless  means,  by  the  way  of  taxes,  are 
furnished  to  afford  the  protection.  And  taxes  are  no  more  to 
be  levied  upon  the  property  of  the  resident  to  protect  the 
property  of  the  non-resident,  than  taxes  are  to  be  levied  upon 
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tne  property  of  a  non-resident  to  protect  the  property  of  the 
resident. 

The  property  of  a  non-resident  within  the  limits  of  a  state, 
whether  it  be  real  or  personal,  is  equally  protected  by  the  laws, 
with  the  property  of  the  resident.  There  would  appear,  there- 
fore, to  be  no  good  reason  why  it  should  not  equally  pay  in 
taxes  for  such  protection  ;  no  good  reason  why  the  non-resi- 
dent, with  the  resident,  should  not  give  a  portion  in  order  to 
secure  the  perfect  enjoyment  of  the  remainder. 

The  laws  of  New- York,  like  the  laws  of  all  states  in  the 
Union,  declare  that  all  real  estate  within  the  state,  by  whom- 
soever owned,  shall  be  taxed.  The  laws  of  the  state,  by  virtue 
of  which  the  taxes  in  the  bill  complained  of  were  imposed, 
declare  that  all  personal  estate  invested  by  a  non-resident 
owner  in  business  within  the  state  (and  who,  by  such  invest- 
ing, calls  upon  the  state  for  protection  to  such  property),  shall 
be  assessed  and  taxed  the  same  as  if  it  were  so  invested  by  resi- 
dents ;  that  all  personal  property  invested  in  business  within 
the  state  shall  pay  alike  for  the  security  and  protection  afforded 
it  by  the  government,  and  means  are  provided  by  the  laws  to 
make  it  pay  for  such  security  and  protection. 

If  a  non-resident  does  not  like  to  pay  for  such  security  and 
protection,  he  can  withdraw  his  personal  property  from  the 
state,  and  thus  free  himself  from  such  payment.  There  is  no 
law  which  compels  him  to  put  his  property  under  the  protec- 
tion of  the  laws  of  a  state  of  which  he  is  not  a  citizen  or  resi- 
dent. But  while  he  asks  and  demands  protection  from  the  laws, 
there  is  no  good  reason  why  he  should  not  pay  for  it ;  no  good 
reason  why  he  should  demand  that  the  property  of  the  resident 
should  pay  for  it ;  and  there  is  no  higher  law  of  the  United 
States  which  gives  a  non-resident  a  right  to  demand  that  the 
property  of  the  resident  citizen  should  paytfor  the  protection 
afforded  by  the  laws  to  the  property  of  the  non-resident.  The 
equal  "  immunities  and  privileges  "  secured  to  the  "  citizens 
of  each  state,"  in  the  "  several  states,"  does  not  demand  such 
a  requirement  as  this.  With  respect  to  real  •  estate,  the  non- 
resident cannot  withdraw  it  from  the  state,  even  if  he  does  not 
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like  the  law,  but  is  compelled  to  let  it  remain  within  the  lim- 
its of  the  state  where  it  is  taxed. 

The  superior  law  of  the  United  States,  which  forbids  the 
imposition  of  duties  by  a  state  upon  property  imported  from  a 
foreign  country,  does  not  forbid  the  state,  after  it  has  been 
imported  and  has  become  mixed  with  other  property  in  the 
state,  and  thereby  requires  the  protection  of  the  laws  of  the 
state,  from  exercising  the  right  to  require  that  such  property, 
by  whomsoever  it  may  be  owned,  should  pay  for  the  protec- 
tion afforded  it. 

It  is  admitted  by  the  complainant,  that  the  real  estate  of  a 
non-resident  is  liable  to  pay,  in  taxes,  for  the  protection 
afforded  it  by  the  state ;  and  the  chief  reason  urged  why 
personal  estate  is  not  subject  to  the  same  rule  is,  that  the  rule 
of  law  is,  that  personal  estate  follows  the  person  of  the  owner, 
and  that,  therefore,  it  may  be  taxed  in  the  state  where  the 
owner  is  domiciled.  There  is  no  allegation  in  the  bill  that  the 
personal  estate  of  the  complainant,  invested  by  him  in  business 
within  this  state,  has  been  taxed  in  New-Jersey,  the  state  of 
his  domicil.  But  if  it  were  so  taxed,  it  would  not  follow  that 
it  could  not  be  taxed  in  the  state  where  it  actually  was,  and 
where  protection  was  actually  afforded  it.  If  a  non-resident 
owner  of  real  estate  should  be  taxed  in  the  state  of  his  domi- 
cil, on  an  assessment  of  what  he  was  worth,  which  should 
include  the  value  of  the  real  estate  which  he  owns  in  another 
state ;  or,  if  he  should  be  assessed  upon  his  income,  which 
included  the  rent  of  such  real  estate,  that  would  be  no  good 
reason  why  the  state  in  which  the  real  estate  was,  and  which 
actually  affords  the  protection  of  its  laws  to  it,  and  by  which 
protection  he  would  be  able  to  receive  rent,  should  not  have 
the  right  to  compel  such  real  estate  to  contribute  to  the 
expense  and  cost  of  such  protection  actually  afforded. 

Bank  stock  is  personal  estate.  According  to  the  rule  of  law 
it  follows,  with  all  other  personal  property,  the  person  of  the 
owner.  Such  stock,  whether  owned  by  a  resident  or  non- 
resident, is  usually  taxed  in  the  state  where  the  bank  is 
located.  It  is  believed  that  laws  taxing  such  stock  are  not 
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obnoxious  to  the  charge  of  being  opposed  to  any  constitutional 
law,  either  state  or  national.  It  would  seem  to  be  enough 
that  the  property  of  a  non-resident,  whether  that  property  be 
real  or  personal,  should  be  put  upon  an  equality,  in  respect  to 
taxation,  with  the  property  of  a  resident,  without  requiring 
that  it  should  have  greater  privileges. 

"  The  taxing  power  of  a  state  is  one  of  its  attributes  of 
sovereignty,  and  where  there  has  been  no  compact  with  the 
federal  government,  or  cession  of  jurisdiction  for  the  purposes 
specified  in  the  constitution,  this  power  reaches  all  the  property 
and  business  within  the  state."  (Nathan  agt.  Louisiana,  8 
Howard,  82.)  In  the  case  of  Catlin  agt.  Hull,  21  Vermont,  152, 
it  was  held  "  that  the  personal  property  of  a  non-resident,  in  a 
state  where  he  was  not  domiciled,  might  be  taxed  in  such 
latter  state." 

The  law  of  New-York  prescribes  that  the  tax  on  the  per- 
sonal estate  of  such  non-resident  may  be  collected  from  the 
property  of  the  firms,  persons  or  associations  to  which  they 
severally  belong.  •  It  is  not  necessary  to  consider  this  portion 
of  the  law  which  has  been  argued  by  the  complainant.  No 
one  but  the  complainant  complains  of  it.  Admitting,  for  the 
purpose  of  argument,  that  James  G.  King,  and  the  other  indi- 
viduals of  the  firm  of  which  the  complainant  is  a  member, 
could  justly  complain  of  this  particular  mode  prescribed  for 
the  collection  of  the  tax  against  the  complainant,  if  it  should 
be  attempted  to  be  followed,  on  the  ground  that  it  is  objec- 
tionable as  being  opposed  to  the  fundamental  law  ;  yet  they 
make  no  complaint  by  this  bill.  They  may  never  have  any 
cause  of  complaint,  they  are  not  parties  to  this  bilL  The 
question  is,  has  the  complainant  any  just  cause  of  complaint 
to  this  law,  or  to  the  manner  in  which  the  tax  has  been  as- 
sessed against  his  personal  property  in  this  state  by  virtue  of 
its  provisions?  The  question  is,  can  he  resist  the  payments? 
A  portion  of  a  law  may  be  invalid  while  another  portion  of  it 
is  valid  ;  an  invalid  provision  of  a  law  will  not  affect  another 
and  distinct  provision  which  is  valid. 

"Without  going  into  the  question,  therefore,  whether  James 


206  NEW-YORK  PRACTICE  REPORTS. 

Insurance  Companies  agt.  Commissioners  of  Taxes. 

G.  King  and  the  other  members  of  the  firm  (excepting  the 
complainant)  would  have  any  cause  of  complaint  if  the  tax 
should  be  collected  from  their  property,  we  hold  that  the  alle- 
gations in  the  bill  are  not  sufficient  to  justify  the  court  in 
interfering  in  favor  of  the  complainant  by  injunction. 
The  bill  must,  therefore,  be  dismissed. 


SUPREME  COURT. 

THE  INTERNATIONAL  LIFE  ASSURANCE  COMPANY,  of  Lon- 
don, agt  THE  COMMISSIONERS  OF  TAXES. 

THE  BRITISH  COMMERCIAL  LIFE  INSURANCE  COMPANY  agt. 

THE  SAME. 

Under  the  statute  (Laws  of  1855,  chap.  37,  p.  44),  all  corporations  not  created 
by  the  laws  of  this  state  are  to  be  regarded  as  non-residents,  and  if  they  trans- 
act business  within  this  state  they  shall  be  assessed  and  taxed,  on  all  sums  in- 
vested in  any  manner  in  said  business,  the  same  as  if  they  were  residents  of 
this  state. 

And  this  statute  includes  foreign  corporations,  who  are  required,  by  the  act  of 
1853,  to  deposit  with  the  comptroller  a  like  amount  of  like  securities  with  do- 
mestic corporations,  before  they  shall  be  permitted  to  transact  any  business 
within  the  state.  These  deposits  are  considered  the  capital  upon  which  such 
corporations,  both  foreign  and  domestic,  are  authorized  to  transact  business 
within  the  state,  and  such  capital  is  liable,  under  the  statute,  to  taxation  equally 
alike.  But  where  such  deposits,  or  any  portion  thereof  as  capital,  consist  in  the 
stocks  of  the  United  States,  it  is  not  subject  to  taxation. 

New  •  York  General  Term,  December,  1858. 

THE  plaintiffs  in  the  above  entitled  suits  are  foreign  corpo- 
rations or  associations,  organized  under  acts  of  parliament  of 
Great  Britain,  for  the  purposes  of  insurance. 

By  section  15  of  chapter  463,  Laws  of  1853,  it  is  provided 
that  any  company,  organized  under  the  laws  of  any  foreign 
government,  is  authorized  to  do  business  within  this  state,  by 
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depositing  with  the  comptroller  of  this  state,  for  the  benefit  of 
the  policy  holders  of  such  company,  citizens  or  residents  of  the 
United  States,  securities  of  the  kind  required  by  the  sixth 
section  of  that  act,  for  similar  companies  of  this  state,  and  shall 
have  appointed  an  attorney  in  this  state  representing  the 
company,  and  upon  whom  all  legal  process  can  be  served,  and 
on  doing  these  acts  may  commence  business  in  this  state. 

The  plaintiffs  in  each  of  these  actions  have  complied  with 
the  provisions  of  this  act,  by  depositing  with  the  comptroller 
each  the  sum  of  $100,000,  in  the  securities  required  by  the 
act,  and  have  each  established  an  agency  for  the  transaction  of 
business  in  the  city  of  New- York. 

Of  the  sum  so  deposited  by  the  plaintiffs  in  the  second  above 
entitled  action,  $50,000  was  invested  in  the  stocks  of  the 
United  States. 

The  defendants,  as  commissioners  of  taxes,  assessed  each  of 
the  plaintiffs  for  the  taxes  of  the  year  1858,  in  the  sum  of 
$100,000  as  liable  to  taxation  on  that  amount  of  personal 
property. 

The  judge,  at  special  term,  held  the  plaintiffs  legally  assessed 
in  the  first  above  entitled  cause,  to  the  full  amount  of  the  sum 
so  deposited  with  the  comptroller,  and  that  the  defendants  had 
wrongfully  assessed  the  plaintiffs  in  the  second  above  entitled 
cause,  in  the  sum  of  $100,000,  and  that  said  assessment  should 
be  reduced  to  $50,000,  on  the  ground  that  the  $50,000  invested 
in  stocks  of  the  United  States  was  not  liable  to  taxation. 

The  plaintiffs  have  appealed  from  the  orders  made  in  both 
suits,  and  the  defendants  from  that  part  of  the  order  made  in 
the  second  suit,  reducing  the  assessment  therein  to  $50,000. 

J.  W.  GERARD,  3~R.,  for  plaintiffs  in  first  suit. 

C.  A.  RAPALLO  &  D.  ~Loni>,  for  plaintiffs  in  second  suit. 

A.  B.  LAWRENCE,  JR.,  for  defendants. 

By  the  court — DA  VIES,  P.  Justice.  Taxes  are  contributions 
imposed  by  the  government  for  the  support  of  the  state.  In 
all  just  governments  it  should  be  a  cardinal  principle  that  such 
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impositions  should  be  equal,  and  that  all  the  property  within 
the  state  should  contribute  its  equal  share  of  the  burden  im- 
posed. This  is  upon  the  principle,  that,  as  all  property  within 
the  state  is  equally  protected  by  its  laws  and  institutions,  so 
all  property  within  its  boundaries  should  alike  equally  con- 
tribute to  their  maintenance  and  enforcement.  In  this  spirit, 
our  Kevifced  Statutes  have  declared,  that  "  all  lands  and  per- 
sonal estate  within  this  state,  whether  owned  by  individuals 
or  by  corporations,  shall  be  liable  to  taxation,  subject  to  the 
exemptions  hereinafter  specified."  (1  Rev.  Stat.  p.  387,  title  1, 
sec.  1.)  By  section  5  of  title  2,  it  is  declared  that  every  per- 
son shall  be  assessed  in  the  town  or  ward  where  he  resides 
when  the  assessment  is  made,  for  all  personal  estate  owned  by 
him,  including  all  personal  estate  in  his  possession  or  under 
his  control  as  agent,  trustee,  &c. 

Corporations  are  to  be  assessed  in  the  town  or  ward  in 
which  the  principal  office  or  place  of  transacting  the  financial 
business  of  such  company  is  situated.  (Section  2,  of  title  4,  p. 
414,  I  K  &) 

The  property  of  these  plaintiffs,  they  being  non-residents  of 
the  state,  would  seem  not  to  be  taxable,  unless  the  same  is  re- 
garded as  being  in  the  possession  or  under  the  control  of  their 
agent  residing  in  this  state.  That  view  of  the  case  will  be 
hereafter  considered. 

In  the  case  of  Wilson  agt.  TJie  Mayor,  &c.  (1  Abbott,  p.  4), 
it  was  held,  after  a  very  full  and  minute  examination  of  the 
statutes,  that  persons  not  inhabitants  of  this  state  were  not 
taxable  on  their  personal  property  used  and  employed  in  busi- 
ness in  this  state.  In  other  words,  personal  property  will  only 
be  taxed  where  the  owner  resides.  This  case  was  decided  in 
1,854,  and  probably  had  some  influence  upon  the  passage  of 
the  act  of  1855. 

This  act  declares  that  all  persons  or  associations  doing  busi- 
ness in  this  state,  and  not  residents  thereof,  shall  be  assessed 
and  taxed,  on  all  sums  invested  in  any  manner  in  said  busi- 
ness, the  same  as  if  they  were  residents  of  this  state.  (Laws  of 
1855,  cfiap.  37.) 
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It  is  insisted,  on  the  part  of  the  plaintiffs,  that  this  act  has  no 
application  to  them ;  that  they  are  neither  persons  nor  associ- 
ations, and,  therefore,  unaffected  by  its  provisions. 

They  have  each  $100,000  invested  in 'the  business  carried 
on  by  them  in  this  state,  and  which  is  declared  to  be  a  fund 
for  the  security  of  their  creditors  within  the  United  States. 
The  provision  of  our  statutes,  in  reference  to  corporations,  is, 
that  they  are  liable  to  taxation  upon  their  capital.  (1  72.  £ 
414,  §  L)  And  the  capital,  subject  to  taxation  as  such,  is  de- 
fined by  the  court  of  appeals  to  be  that  fund  upon  which  the 
corporation  transacts  its  business,  which  would  be  liable  to  its 
creditors,  and  in  case  of  insolvency  pass  to  a  receiver.  (Mutual 
Ins.  Co.  agt  Supervisors  of  Erie  County,  4  Corns.  448.)  We 
have  seen  that  these  deposits  made  by  these  plaintiffs  are  to  be 
held  as  a  fund  to  meet  their  liabilities  to  their  creditors.  By 
the  sixth  section  of  the  act  of  1853,  companies  organized  under 
that  act  were  to  have  a  capital  of  $100,000,  before  they  could 
proceed  to  the  transaction  of  business,  and  this,  in  the  seventh 
section  of  the  act,  is  denominated  capital.  On  this  capital  our 
domestic  corporations  are  liable  to  taxation,  and  the  legislature 
has  declared,  by  the  loth  section,  that  no  foreign  corporation 
shall  be  permitted  to  transact  any  business  within  this  state, 
until  it  deposits  a  like  amount  of  like  securities,  and  for  the 
same  purpose,  with  the  comptroller. 

Do  the  foreign  corporations,  with  their  capital  of  a  like 
amount  with  the  domestic,  and  both  formed  for  the  same  pur- 
pose, stand  in  a  more  favorable  position  than  the  domestic,  in 
reference  to  taxation  ?  Is  the  foreign  capital  exempt,  while 
the  domestic  is  taxed?  Upon  the  point  we  are  now  consider- 
ing, the  solution  of  this  question  depends  upon  the  construction 
to  be  given  to  the  act  of  1855. 

If  its  language  is  sufficiently  broad  to  include  these  plain- 
tiffs, there  can  be  no  question  that  they  have  been  legally 
assessed. 

It  seems  to  us  that  the  case  of  The  People  agt.  Utica  Ins.  Co. 
(15  John.  258,  and  the  cases  there  cited},  are  quite  decisive  on 
this  point  and  the  rules  there  laid  down,  as  applicable  to  the 

VOL.  XVII.  14* 
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construction  of  statutes,  may  well  be  applied  here.  See  also 
the  case  of  Ontario  Bank  agt.  Brownell  (10  Wend.  186).  We 
think  it  follows,  from  these  authorities,  that  this  statute  may  be 
regarded  as  including  corporations,  and  we  conclude,  therefore, 
that  corporations,  not  created  by  the  laws  of  this  state,  are  to 
be  regarded  as  non-residents,  and,  if  they  transact  business 
within  this  state,  they  shall  be  assessed  and  taxed,  on  all  sums 
invested  in  any  manner  in  said  business,  the  same  as  if  they 
were  residents  of  this  state.  As  to  their  funds  and  means  em- 
ployed in  business  within  this  state,  they  have  the  same  bur- 
dens imposed  on  them,  as  residents  of  this  state,  and  no 
greater. 

A  corporation  created  by  another  state,  it  is  now  well  set- 
tled, is  a  citizen  or  resident  of  the  state  creating  it.  (Louisville 
Railroad  Co.  agt.  Letson,  2  How.  U.  S.  Rep.  497.) 

But,  supposing,  for  any  cause,  the  corporation  or  association 
of  the  plaintiffs  is  not  liable  to  be  assessed  and  taxed ;  upon 
what  principle  can  their  property,  under  the  control  and  in  the 
possession  of  their  agent,  be  exempt  ? 

Section  5,  of  title  2d,  already  referred  to  (1  Rev.  St.  p.  389), 
declares  that  every  person  shall  be  assessed  in  the  town  or 
ward  where  he  resides,  when-  the  assessment  is  made,  for  all 
personal  estate  owned  by  him,  including  all  personal  estate  in 
his  possession  or  under  his  control  as  agent,  trustee,  &c. 

Now,  we  think,  it  may  be  fairly  argued  that  this  fund,  de- 
posited with  the  comptroller  as  a  security  for  the  policy  own- 
ers, is  in  the  possession  and  under  the  control  of  the  plaintiffs' 
agents  resident  within  this  state,  within  the  meaning  of  this 
section,  and  liable  to  be  assessed. 

But  as  the  assessment  has  not  been  made  in  that  form,  it  is 
unnecessary  definitely  to  pass  upon  this  point.  As  to  that 
portion  of  the  capital  or  fund  of  the  plaintiffs  in  the  second  suit, 
invested  in  the  stock  of  the  United  States,  we  think  the  same 
is  not  taxable,  and  that  the  order  of  the  special  term  in  that 
respect  was  correct.  (1  Kenfs  Com.  9th  ed.  p.  474 ;  Weston 
agt.  The  City  of  Charleston,  2  Peters'  U.  S.  Rep.  449.) 

The  order  appealed  from  by  the  plaintiffs  in  the  first  above 
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entitled  cause  is  affirmed  with  costs ;  and  the  order  appealed 
from  in  the  second  above  entitled  cause  is  affirmed  without 
costs  to  either  party,  on  the  appeal. 


SUPKEME  COUKT. 

AVERT  PRATT,   respondent,  agt.  PHILANDER  STILES   and 
STEPHEN  STILES,  appellants. 

Although  the  mortgagee  has  the  legal  title  to  personal  property  under  a  mort- 
gage, and  the  law  day  has  passed  for  the  payment  of  the  money  specified  in 
the  mortgage,  yet,  until  foreclosure  or  sale,  the  right  of  redemption  exists  in 
equity.  And,  if  the  mortgagee  sells  the  property,  he  will  be  liable  to  refund 
the  excess  over  the  mortgage  debt,  to  the  mortgagor.  But  the  bill  to  redeem 
must  bo  brought  within  a  reasonable  time. 

The  facts  in  this  case,  as  developed  on  the  trial  before  the  referee,  present  one 
where  a  private  sale  of  the  property  waa  made  under  the  mortgage  by  tho 
mortgagee  to  a  third  person,  and  a  tender  by  the  mortgagor  of  the  amount  due 
after  the  law  day  had  passed,  and  it  was  held  by  the  referee,  that  the  circum- 
stances under  which  the  sale  was  made  rendered  it  void  and  of  no  effect, 'and 
the  tender  made  by  the  mortgagor  was  held  good. 

The  question  of  costs  of  the  trial,  &c.,  hi  such  a  case,  is  properly  within  the  discre- 
tion of  the  referee. 

Where  the  referee  tried  the  cause  upon  tho  whole  issues  presented  to  him,  and 
determined  that  the  plaintiff  was  entitled  to  redeem,  and  ascertained  and  de- 
clared the  amount  he  should  pay,  to  fulfil  such  redemption,  and  decided  that 
the  plaintiff  should  recover  the  costs  of  the  suit,  and  made,  signed  and  delivered 
his  report  directing  final  judgment,  Held,  that  this  terminated  the  jurisdiction 
and  powers  of  the  referee. 

And  where,  several  days  after  such  report,  the  plaintiff,  on  application  to  the  court, 
obtained  an  order  for  tho  referee  to  take  an  account  of  the  value  of  the  use  of 
the  horses  (property  in  the  mortgage)  by  the  defendants,  upon  which  the  ref- 
eree heard  evidence  and  made  a  second  or  supplemental  report,  Held,  that 
such  last  order  of  reference  was  irregular. 

The  plaintiff  not  having  made  the  offer  on  the  trial  of  the  issues,  to  have  the  ref- 
eree take  such  account,  there  was  no  way  in  which  the  omission  could  be  rec- 
tified, except  by  an  application  for  a  new  trial,  on  the  ground  of  newly  discov- 
ered evidence,  surprise  or  mistake. 
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Monroe  General  Term,  March,  1859. 

Present,  T.  R.  STRONG,  JOHNSON  and  SMITH,  Justices. 

Principal  facts  found  on  the  trial. 

THIS  action  was  brought  to  redeem  a  mortgage  of  personal 
property  executed  by  the  plaintiff  to  one  Lucas,  and  by  him 
assigned  to  the  defendant,  Philander  Stiles. 

The  mortgage  is  dated  1st  of  March,  1855  ;  it  transfers  a 
span  of  bay  horses  with  other  property  ;  and  is  "conditioned, 
among  other  things,  for  the  payment  of  $150,  to  the  mortga- 
gee, on  the  1st  of  July,  1855,  with  one  year's  interest.  It  pro- 
vides, that  in  case  of  non-payment  at  that  time,  the  mortgagee 
may  take  possession  of  the  mortgaged  property,  sell  it,  and 
apply  the  avails  (after  deducting  expenses  of  sale  and  keeping) 
in  payment  of  the  debt ;  and  that  in  case  the  mortgagee  shall 
at  any  time  deem  himself  insecure  and  unsafe,  he  may  take 
possession  of  the  property,  sell  it  at  public  or  private  sale,  pre- 
vious to  the  time  above  mentioned  for  the  payment  of  the  debt, 
and  apply  the  proceeds  as  aforesaid.  And  it  contains  a  cove- 
nant by  the  mortgagor  to  pay  any  deficiency  of  debt,  interest, 
costs  and  charges. 

The  plaintiff --paid  ten  dollars  on  the  mortgage  about  the  1st 
of  July,  1855,  but  nothing  more,  previously  to  the  tender 
hereinafter  mentioned. 

The  plaintiff  was  a  farmer ;  these  horses  were  hiaonly  team ; 
and  he  retained  possession  of  them,  until  the  defendants  took 
them  from  him  in  December,  1856,  as  hereinafter  stated.  They 
were  worth  $250. 

The  mortgagee  was  a  brother-in-law  of  the  plaintiff,  and,  not 
liking  to  force  him  to  pay,  he  sold  the  mortgage  to  the  defend- 
ant, P.  Stiles,  November  12th,  1856.  In  about  a  week  the 
plaintiff  first  learned  that  Stiles  had  bought  the  mortgage,  and 
immediately  went  to  see  him. 

In  that  interview,  Stiles  did  not  ask  for  immediate  payment, 
on  the  contrary,  he  expressed  a  willingness  to  wait  till  the  next 
January. 

On  Friday,  the  12th  of  December,  following,  nothing  else 
having  passed  between  them,  Stiles  went  to  the  plaintiff's 
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house,  and  said  he  had  come  for  the  horses,  but  consented  to 
let  them  remain  with  the  plaintiff  on  his  promising  to  pay 
him  on  Saturday  night  of  that  week.  The  amount  then  due 
was  about  $165. 

On  Saturday  the  plaintiff  got  $170  in  money.  About  two 
o'clock  he  met  Stiles  at  Cheshire,  told  him  he  then  had  $100, 
and  that  if  he  would  wait  till  he  saw  one  Booth,  who  lived 
about  a  mile  from  there,  he  would  pay  him  the  whole.  Stiles 
said  he  could  not  wait,  and  told  plaintiff  to  come  to  his  house 
that  evening.  Plaintiff  then  went  to  Booth's  and  got  the  rest 
of  the  money,  and  in  the  course  of  the  day  started  to  go  to 
Stiles'  with  the  money  to  pay  him,  and,  being  told  by  Cham- 
berlain that  Stiles  was  at  Canandaigua,  did  not  go  to  his  house. 
Chamberlain  had  left  Canandaigua  about  5  o'clock,  and  saw 
Stiles  there  shortly  before  he  left.  As  the  plaintiff  was  return- 
ing home  about  8  o'clock,  he  met  both  defendants  in  the  road 
with  one  of  the  horses,  which  they  had  taken  from  his  premi- 
ses in  his  absence.  They  demanded  the  other  horse,  which 
plaintiff  was  driving.  Philander  took  the  horse  by  the  bit, 
and  told  plaintiff  he  had  not  come  as  he  agreed  ;  plaintiff  said 
he  had  started  for  Philander's  house,  and  learned  he  was  not  at 
home,  but  at  Canandaigua ;  and  Philander  said  he  had  been 
to  Canandaigua ;  but  was  at  home  from  5  o'clock  till  8.  The 
plaintiff  had  the  money  in  his  pocket,  and  told  Philander  it 
was  all  ready  for  him ;  Philander  asked  if  it  was  paper  money ; 
plaintiff  said  it  was,  and  asked  if  that  was  not  good  ;  Philander 
said  it  was,  but  he  wanted  the  other  horse.  They  all  then 
drove  to  Chamberlain's  house,  and  Chamberlain,  at  plaintiff's 
request,  came  out  and  told  Philander  that  plaintiff  proposed  to 
pay  him  the  money,  and  offered  it  to  him,  and  Philander  re- 
plied that  he  did  not  take  rags,  but  that  it  was  too  late,  and  if 
it  was  gold  he  would  not  take  it,  as  he  had  sold  the  horses  to 
Stephen.  He  also  said  that  if  Pratt  "  had  been  over  to  his 
house  with  the  specie  at  sundown,  he  would  have  been  smart, 
but  he  was  too  late."  The  defendant  refused  the  money,  un- 
harnessed the  horse  Pratt  was  driving,  and  took  both  horses 
away.  After  Stephen  had  got  possession  of  the  horses,  Phi- 
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lander  said  to  plaintiff  that,  if  lie  would  give  up  a  certain  suit 
which  was  then  pending  against  Philander  about  som'e  hay,  he 
would  take  the  money  and  give  up  the  horses — but  plaintiff 
replied  he  had  nothing  to  do  with  the  suit — and  Philander 
then  said  he  would  not  give  up  the  horses. 

On  Monday  the  defendants  again  refused  to  take  the  money. 
On  Tuesday,  the  plaintiff  tendered  to  Philander,  at  the  Bank 
of  Canandaigua,  $170  in  specie,  in  payment  of  the  mortgage 
and  expenses,  and  demanded  the  horses,  and  offered  to  redeem 
them,  which  sum  was  sufficient,  but  the  defendant  refused  to 
receive  it,  or  permit  the  plaintiff  to  redeem.  On  the  next  day 
he  made  the  same  tender  to  both  defendants,  at  Huntley's 
office,  but  they  refused. 

After  this  tender,  plaintiff  told  the  defendant  he  should  de- 
posit the  money  in  the  Bank  of  Canandaigua,  and  did  so, 
and  directed  the  bank  to  let  the  defendants  have  it  when 
called  for.  It  remained  there  till  the  bank  suspended  in  Sep- 
tember, 1857,  when,  to  save  it,  a  note  was  taken  for  it  against 
one  Jones. 

The  circumstances  attending  the  sale  from  Philander  Stiles 
to  his  brother,  which  the  referee  held  collusive  and  void,  were 
these.  After  the  plaintiff  met  Philander  at  Cheshire,  on  Sat- 
urday, and  told  him  he  had  $100,  and  requested  him  to  wait 
till  he  could  go  to  Booth's  and  get  the  balance,  Philander  went 
to  Canandaigua,  took  counsel,  and  was  advised  that  he  had  a 
right  to  take  the  horses  and  sell  them.  He  did  not  return  till 
dark,  and  about  eight  o'clock  he  went  to  Stephen's  and  asked 
him  if  he  did  not  want  to  buy  Pratt's  horses  at  the  sum  due 
on  the  mortgage,  $165  and  some  cents.  He  told  Stephen  that 
Pratt  had  agreed  to  bring  them  or  the  money  at  sundown,  and 
he  had  not  come,  and  he  was  going  to  take  them.  Stephen 
said  he  would  take  them,  if  Philander  would  stand  between  him 
and  all  harm.  They  went  to  Pratt's  barn,  and  Stephen  said  he 
would  take  them,  tfiat  they  were  cheap  enough  at  that  price — and 
he  then  took  one  of  thef  horses — and  afterwards  took  the  other 
from  Pratt,  as  before  stated.  Philander  also  said  they  were  a 
cheap  team,  worth  more  than  the  mortgage,  and,  if  Stephen 
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did  not  buy  them,  he  would  sell  them  to  some  one  else. 
Stephen  paid  notidng  for  them  that  night.  Some  time  after- 
wards (Stephen  thinks  it  was  the  next  Monday),  he  gave 
Philander  his  note  for  the  horses,  due  in  sixty  days.  That 
was  torn  up,  and  in  July,  1857,  he  gave  a  new  note,  payable 
the  next  July.  Philander  said  on  the  trial  he  had  "  disposed" 
of  it,  but  in  what  way  he  disposed  of  it  did  not  appear. 
Chamberlain  testified  that,  when  he  asked  Philander  if  he 
claimed  to  have  taken  the  horses,  he  replied  that  if  he  had  not 
he  would,  and  he  then  directed  Stephen  to  take  them.  Cham- 
berlain's son  testified  to  the  same.  After  Stephen  had  taken 
the  horses,  Philander  proposed,  on  certain  conditions,  to  call 
Stephen  lack,  take  tfie  money,  and  give  up  tfte  horses.  Huntley 
testified  that  when  plaintiff  made  the  tender  at  his  office,  Ste- 
phen did  not  say  much,  but  Philander  said  to  him,  "•  I  don't 
want  the  money,  do  you  ?"  and  witness  did  not  hear  Stephen's 
answer,  it  was  so  low.  The  Sunday  after  the  horses  were 
taken,  Stephen  told  Booth,  that  it  was  not  for  him  to  decide 
whether  to  take  the  money  offered  by  Pratt,  he  had  no  author- 
ity to  do  anything  about  it.  In  July,  1857,  Philander  took 
the  horses  to  his  own  farm,  and  used  them  ;  and  Stephen  in- 
structed the  witness  Doolittle  to  say  to  Philander,  in  case  he 
spoke  of  their  being  poor,  that  they  did  not  do  anything  only 
get  the  grain  they  ate.  Philander  took  the  team  again,  in 
December,  1857,  and  kept  and  used  them  till  the  time  of  the 
trial,  in  March,  1858. 

On  this  state  of  facts,  the  referee  held,  that  the  plaintiff  had 
a  right  to  redeem ;  that  the  sale  to  Stephen  was  void ;  that 
the  tender  was  sufficient ;  and  that  the  defendants  having  un- 
reasonably refused  it,  they  should  pay  costs.  On  the  coming 
in  of  his  report,  the  court  ordered  that  he  take  proofs,  and 
report  the  value  of  the  use  of  the  horses  since  the  commence- 
ment of  the  action.  The  referee  found  the  value  of  the  use  to 
be  116  dollars  and  25  cents. 

From  the  judgment  entered  on  the  referee's  reports,  the  de- 
fendants appeal  to  the  general  term. 
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SMITH  &  LAPHAM,  attorneys,  and  J.  C.  SMITH,  counsel  for 
respondent. 

I.  Although  a  mortgagee  of  chattels  acquires  an  absolute 
title  to  them  at  law,  on  a  default  of  payment  at  the  day,  the 
mortgagor  still  has  a  right  of  redemption  which  a  court  of 
equity  will  enforce.     (2  Story's  Eq.  Jur.  348,  §  1031 ;  id.  p. 
349,  note  1,  and  cases  there  cited ;  Charter  agt.  Stevens,  3  Den. 
33 ;  Hinman  agt.  Judson,  13  Barb.  629 ;  see  also,  Dane  agt. 
Mallory,  16  Barb.  46,  op.  ALLEN,  J.  p.  50,  and  op.  GRIDLEY, 
J.,  on  appeal,  p.  54.)    He  may  redeem  after  the  law  day,  at 
any  time  before  his  rights  are  foreclosed  by  a  sale,  on  the  part 
of  the  mortgagee.     And  reasonable  previous  notice  of  the  sale 
to  the  mortgagor  is  indispensable.     (Hart  agt.  Ten  Eyck,  2 
Johns.  Ch.  62,  op.  KENT,  Ch.  100,  and  cases  tfiere  cited.)    And 
the  sale  mast  be  lonafide.     (2  Story's  Eq.  Jur.  349,  §  1031, 
and  cases  cited  in  note  2.) 

II.  The  sale  to  Stephen  Stiles  was  void. 

1.  The  referee  has  found  that  it  was  collusive,  and,  there- 
fore, void,  .and  his  decision  on  that  point  is  conclusive,  there 
being  abundant  evidence  to  sustain  it. 

2.  There  was  no  previous  notice  of  the  sale.    It  was  made 
while  the  property  was  in  the  possession  of  the  mortgagor. 

3.  The  sale  was  private.     The  terms  of  the  mortgage  only 
authorized  a  public  sale,  in  case  of  default  in  payment.    It 
will  be  observed,  that  while  the  mortgage  gave  the  mortgagee 
power  to  sell  "  at  public  or  private  sale,"  in  case  he  should  deem 
himself  insecure  and  unsafe  at  any  time  before  the  day  of  pay- 
ment, it  gave  only  power  "to  sell "  in  case  of  default — the 
words  "  at  public  or  private  sale"  being  there  omitted.    The 
words  "  to  sell,"  standing  alone,  should  be  construed  to  mean 
a  public  sale  only,  that  being  the  usual  mode  of  selling  mort- 
gaged or  pledged  property,  and  the  only  mode  that  will  secure 
fair  competition  and  prevent  a  sacrifice. 

III.  The  tender  found  by  the  referee  was  sufficient ;  it  ex- 
tinguished the  mortgage,  and  entitled  the  plaintiff  to  the  relief 
asked  in  the  complaint. 

IV.  The  plaintiff  is  entitled  to  costs.    Although  the  gener- 
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al  rule  is,  that  a  party,  filing  a  bill  to  redeem,  cannot  recover 
costs,  there  are  several  circumstances  in  this  case  which  make 
it  an  exception  to  the  rule. 

1.  The  defendants  refused  the  plaintiff's  tender.     If  the 
plaintiff  had  brought  his  suit  without  first  making  a  sufficient 
tender,  a  different  rule  would  have  applied.     (Slee  agt.  Man- 
hattan Company,  1  Paige,  48,  statement  of  facts,  51,  op.  WAL- 
WORTH,  Ch.  81 ;  and  cases  there  cited;  Brockway  agt.  Wells,  id. 
617;    Vroom  agt.  Ditmas,  4  Paige,  527;  Barton  agt.  May,  3 
Sandf.  Ch.  450,  455-6.) 

2.  There  was  a  fraudulent  combination  between  the  defend- 
ants, to  deprive  the  plaintiff  of  his  rights.     (Henry  agt.  Davis, 
7  Johns.  Ch.  40.) 

Y.  The  allowance  to  the  plaintiff,  for  the  use  of  the  horses, 
is  proper. 

1.  It  is  objected,  that  this  item  is  not  claimed  in  the  com- 
plaint. The  suit  was  commenced  23d  of  December,  a  few  days 
after  the  tender.  No  such  claim  existed  at  that  time.  The 
claim  is  for  the  use  since  the  commencement  of  the  suit.  For 
that  reason,  the  referee  properly  declined  to  consider  it  under 
the  first  order  of  reference ;  and  on  the  coming  in  of  his  report 
under  that  order,  by  which  it  appeared  that  the  defendants 
had  inequitably  appropriated  to  themselves  the  use  of  the  plain- 
tiff's  horses,  for  a  period  of  fifteen  months,  since  the  com- 
mencement of  the  suit,  the  court  properly  ordered  the  referee 
to  take  and  state  an  account  of  the  value  of  such  use,  and 
report  it  to  the  court.  The  manner  in  which  the  value  of 
use  was  ascertained  and  allowed  is,  in  all  respects,  equitable 
and  regular.  It  is  in  accordance  with  the  long  established 
practice  of  courts  of  chancery,  in  similar  suits,  respecting  real 
estate,  where  it  is  common  to  refer  to  a  master  to  take  an  ac- 
count of  rents  and  profits  pendente  lite,  with  a  view  to  charging 
them  to  the  mortgagee.  (Vroom  agt.  Ditmas,  4  Paige,  526, 
536 ;  Barton  agt.  May,  3  Sandf.  Ch.  450, 456.) 

VI.  There  was  no  error  at  the  trial. 

VII.  The  judgment  is  clearly  equitable  in  all  respects.     The 
conduct  of  the  defendants  has  been  unfair  and  oppressive 
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throughout.  The  plaintiff  does  not  get  full  compensation.  He 
loses  the  interest  on  the  money  in  the  bank.  The  defendants 
get  full  pay  on  the  mortgage.  The  use  of  the  horses  has  been 
worth  to  them  all  it  costs  them,  by  their  own  showing.  They 
lose  nothing  but  the  costs,  which  they  have  occasioned.  The 
judgment  is  not  only  equitable  but  salutary,  and  ought  to  be 
affirmed. 

FAUROT  &  CALLISTER,  attorneys,  and  J.  P.  FAUROT,  counsel 
for  appellants. 

This  case  was  tried  before  a  referee,  who  made  a  report  in 
favor  of  the  respondent,  on  the  2d  of  March,  1858.  On  the 
12th  of  April  following,  plaintiff  obtained  an  order  for  the  ref- 
eree to  take  account  of  the  value  of  the  use  of  the  horses,  and 
on  the  3d  of  May  following  made  a  supplemental  report. 

I.  The  referee  erred  in  deciding  that  the  sale  of  the  horses 
by  the  defendant,  Philander  Stiles,  was  collusive  and  void. 

1.  Both  the  defendants  testify  to  the  sale,  and  their  testi- 
mony is  not  contradicted.     Theirs  is  the  only  testimony  on 
the  subject,  and  there  is  no  legal  presumption  of  collusion  or 
fraud. 

2.  There  could  be  no  collusion  between  Philander  and  Ste- 
phen Stiles  in  the  sale,  as  the  horses,  by  the  forfeiture  of  the 
conditions  of  the  mortgage,  had  become  absolutely  the  property 
of  Philander,  and  he  had  as  much  right  to  sell  them  as  he  had 
any  other  property  of  his  own.     The  sale  of  the  chattel  mort- 
gage from  Lucas  to  P.  Stiles  was  equally  as  collusive  and  void 
as  the  sale  to  Stephen.    Lucas  sold  the  mortgage  to  Philander 
Stiles,  because  he  wished  to  get  rid  of  plaintiff;  and  the 
horses  were  sold  to  Stephen,  because  plaintiff  had  put  him  off 
from  time  to  time.     (Langdon  agt.  Bud,  9  Wend.  80 ;  Patchin 
agt  Pierce,  12  id.  61 ;   Charter  agt.  Stevens,  3  Den.  33 ;  Ferger- 
son  agt.  Lee,  9  Wend.  258  ;  Dane  agt.  Malkry,  16  Bar.  46.) 

The  referee  should  have  granted  a  nonsuit  on  the  grounds 
of  such  sale. 

II.  The  tender  of  the  money  to  the  defendants  did  not  re- 
invest the  plaintiff  with  the  title  to  the  horses.  It  could  not 
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have  that  effect  had  there  been  no  sale  to  Stephen.     (Charter 
agt.  Stevens,  3  Den.  33  ;  Patchin  agfc.  Pierce,  12  Wend.  61.) 

But  did  the  tender  avail  the  plaintiff?  It  was  not  kept 
good.  The  bank  where  the  money  was  deposited  failed  in 
September,  1857,  and  the  plaintiff  and  Mr.  Montague  took  a 
note  from  the  bank  as  security.  Nor  was  the  money  brought 
into  court,  which  is  necessary  to  make  a  tender  good.  (Kort- 
right  agt.  Cadyr  23  Barb.  490  ;  and  cases  there  cited.) 

III.  If  the  plaintiff  had  any  rights  at  all  after  the  forfeiture 
(assuming  there  was  no  sale  from  Philander  to  Stephen,  of  the 
horses  in  question),  it  was  a  mere  equity,  and  to  be  enforced  in 
equity  as  such,  and  not  as  a  legal  right  (Dane  agt.  Mallory, 
16  Barlour,  in  the  opinion  of  Justice  ALLEN,  p.  50) ;  and  if 
the  plaintiff  should  be  allowed  to  redeem,  it  would  be  upon 
the  payment  of  the  amount  of  the  mortgage,  interest,  expenses 
and  costs  of  this  action.     (1  Paige,  48  ;  1  id.  617 ;  4  id.  58  ; 
4  id.  526 ;  5  id.  9  ;    Wetheral  agt.  Collins,  3  Mad.  255 ;  Detillon 
agt.  Gale,  7  Vesey,  583 ;  Lojlm  agt.  Swift,  2  Scho.  &  L.  642 , 
Har.  agt.  Teblut,  I  Jacob  &  Walk.  197.) 

IV.  The  American  doctrine,  in  regard  to  chattel  mortgages, 
bears  some  analogy  to  the  rule  at  common  law  in  its  early  day, 
in  regard  to  land.     That  rule  was,  that  if  the  mortgagor  failed 
to  redeem  on  the  law  day,  the  conditions  of  the  mortgage  be- 
came forfeited,  and  the  mortgagor  lost  his  lands.     (2  Story's 
Eq.  Jur;§  1004.) 

And  after  that  rule  had  become  modified,  so  that  the  mort- 
gagor was  allowed  to  redeem,  it  was  incumbent  on  him  to  pay 
all  the  costs,  both  his  own  and  that  of  the  mortgagee.  (3  Dan- 
ieVs  Chancery  PI.  &  Pr.  1225  ;  id.  1226.) 

V.  If  the  plaintiff  could  maintain  an  action  to  redeem,  he 
could  not  be  allowed  for  the  use  of  the  horses,  while  they  were 
in  the  possession  of  the  defendants.     The  defendants  took  pos- 
session of  them  by  virtue  of  the  chattel  mortgage,  and  the 
plaintiff  had  neither  the  possession,  nor  the  right  to  possession 
of  the  horses,  and,  therefore,  could  not  be  allowed  for  the  use 
of  them.     (Dane  agt.  Mallory,  16  Barb.  46.) 

VI.  Again :  It  was  error  to  charge  the  appellant,  Stephen 
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Stiles,  with  their  use,  as  he  was  not  a  mortgagee  nor  assignee. 
He  had  possession  by  virtue  of  the  sale  from  Philander ;  and 
assuming,  for  the  sake  of  the  argument,  that  the  sale  to  Stephen 
was  fraudulent  and  void,  then  Philander  Stiles  alone  was  the 
only  person  who  was  responsible,  for  their  use. 

VII.  But  the  respondent  did  not  claim  any  compensation  for 
the  use  of  the  horses,  in  his  complaint.    It  was  not  insisted  on 
at  the  trial,  nor  was  it  part  of  the  issue  agreed  upon  between 
the  parties,  to  be  referred  to  the  said  referee,  and  the  order  ob- 
tained by  the  respondent,  to  have  the  referee  report  the  value 
of  their  use,  was  without  authority  and  void ;  therefore,  the 
objections  taken  to  the  testimony,  as  to  the  value  of  the  use, 
on  the  grounds  stated  by  defendants  on  the  trial,  wrere  well 
taken. 

VIII.  A  chattel  mortgage  transfers  to  the  mortgagee  the 
whole  legal  title  to  the  thing  mortgaged,  subject  only  to  be  de- 
feated by  the  performance  of  the  condition.     (Butler  agt.  ^filler, 

1  Comstock's  Rep.  496,  497,  500.) 

A  mortgagee  of  personal  property,  upon  the  failure  of  the 
mortgagor  to  perform  the  condition  of  the  mortgage,  acquires 
an  absolute  title  to  the  chattel.  (8  John.  R.  96  ;  7  Cow.  R.  290; 

2  Wend.  596 ;  9  id.  80 ;  12  id.  61 ;  1  Hill,  473.) 

The  legal  title  to  personal  chattels  mortgaged  becomes  ab- 
solute in  the  mortgagee  upon  default,  notwithstanding  the 
mortgage  contains  a  power  of  sale.  (Burdick  agt.  AfcNamee, 
2  Den.  170.) 

In  regard  to  plaintiff's  attempt  to  show  an  extension  of  time 
to  pay  the  mortgage,  it  was  a  nudum  pactum.  (12  Wend. 
63.) 

IX.  The  conversation  between  plaintiff  and  Chamberlain, 
allowed  by  the  referee  in  the  absence  of  defendant,  in  folios 
55,  56,  was  improperly  allowed. 

X.  The  nonsuit  should  have  been  granted  on  the  grounds 
stated. 

XI.  The  referee  erred  in  striking  out  the  testimony  of  the 
witness,  John  Freer,  and  in  sustaining  plaintiff's  objection,  as 
to  plaintiff's  attempting  to  secrete  the  horses  in  question,  be- 
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fore  they  were  taken,  in  order  to  defraud  defendants.  The 
referee  also  erred  in  maintaining  plaintiff's  objection  to  defend- 
ants' offer  to  show  plaintiff's  attempt  to  conceal  said  horses. 
1  XII.  The  order  of  reference  orders  the  referee  "  to  take 
proofs  and  account  of  the  use  of  the  horses  mentioned  in  the 
complaint,  since  the  defendants  came  in  possession  of  them, 
and  to  report  the  value  of  such  use." 

By  the  court — E.  DARWIN  SMITH,  Justice.  The  decision 
of  the  referee,  that  the  mortgagor  was  entitled  to  redeem,  was 
clearly  right.  Though  the  mortgagee  has  the  legal  title  and 
the  law  day  has  passed  for  the  payment  of  the  money  specified 
in  the  mortgage,  yet,  until  foreclosure  or  sale,  the  right  of  re- 
demption clearly  exists  in  equity.  If  the  mortgagee  sells  the 
property,  he  will  be  liable  to  refund  the  excess  over  the  mort- 
gage debt  to  the  mortgagor.  (3  Denio,  33 ;  13  Sari.  630 ;  2 
Story's  Equity,  §  1031.) 

But  the  bill  to  redeem  must  be  brought  within  a  reasonable 
time.  (1  Vesey,  278 ;  2  Johns.  Ch.  100.)  No  error,  I  think, 
was  committed  by  the  referee  on  the  trial  or  decision  of  the 
cause.  The  question  of  costs  was  within  his  discretion,  and  I 
think  it  was  rightly  disposed  of  by  him.  The  entire  difficulty 
in  the  case,  as  now  presented  to  the  court,  arises  from  the  pro- 
ceedings subsequent  to  the  decision  and  report  of  the  referee, 
upon  the  merits.  The  whole  action  and  all  the  issues  therein 
were  referred  to  the  referee  for  trial.  He  tried  the  cause  upon 
the  issues  presented,  and  determined  that  the  plaintiff  was  en- 
titled to  redeem,  and  ascertained  and  declared  the  amount  he 
should  pay  to  perfect  such  redemption,  and  decided  that  the 
plaintiff  should  recover  the  costs  of  the  suit,  and  made  and 
signed  and  delivered  his  report,  directing  final  judgment. 
This  terminated  the  jurisdiction  and  powers  of  the  referee. 

After  he  had  so  made  and  delivered  his  report,  the  plaintiff 
applied  to  the  court,  at  special  term,  upon  notice  and  upon  an 
affidavit,  simply  setting  out  that  the  referee  had  made  his  report, 
and  that  it  appeared,  on  the  trial,  that  the  defendants  had  had 
the  possession  and  use  of  the  horses  named  in  the  complaint, 
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since  the  action  was  commenced,  that  the  referee  had  charged 
the  plaintiff  with  interest  on  the  mortgage  debt,  but  had  not 
allowed  anything  or  provided  any  allowance  for  the  use  of  the 
horses,  and  obtained  an  order  referring  it  back  to  the  referee, 
to  take  an  account  of  the  reasonable  value  of  the  use  of  the 
horses  in  question,  from  the  time  of  the  commencement  of  the 
action. 

Such  order  was  executed,  and  the  case  on  this  appeal  con- 
tains the  proceedings  and  evidence  upon  such  reference.  The 
referee  made  a  second  report,  in  pursuance  of  such  order,  and 
final  judgment  was  entered  up,  upon  his  direction  contained 
in  the  two  reports,  and  in  conformity  therewith. 

The  appeal  from  the  judgment  necessarily  brings  up  for  re- 
view the  whole  proceedings  before  the  referee,  and  everything 
which  has  entered  into  or  formed  part  of  the  judgment.  And 
the  defendants'  exceptions  are  sufficiently  broad  to  cover  all 
the  questions  relating  to  such  proceedings. 

The  right  to  redeem  personal  property,  as  much  as  real  es- 
tate, carries  with  it  the  right  to  have  an  account  of  the  rents 
and  profits  of  the  mortgaged  property  while  the  mortgagee 
has  been  in  possession,  and  pending  the  litigation  up  to  the 
time  of  making  th,e  final  decree.  If  this  were  not  so,  this  right 
of  redemption  would,  in  most  cases,  prove  a  very  barren  right. 
The  claim  to  redeem  would  be,  in  many  cases,  entirely  de- 
feated by  a  protracted  litigation,  if  the  law  were  otherwise. 
(IV  Jw  >&,  84.) 

The  right  to  have  such  an  accounting,  in  respect  to  the  rents 
and  profits  of  the  mortgaged  premises  or  property,  is  incident 
to  the  right  of  redemption,  and  is  part  of  the  relief  ordinarily 
given  in  such  cases.  It  was  within  the  scope  of  the  duties  of 
the  referee  to  take  such  an  accounting  before  the  making  the 
final  decree.  It  was  part  of  the  proceedings  pertaining  to  the 
trial  of  the  main  issues  before  him,  and  essential  to  enable  the 
referee  to  do  complete  justice  to  the  parties.  If  this  case  had 
been  tried  by  one  of  the  judges  of  this  court  at  special  term, 
I  think,  where  the  cause  had  so  for  proceeded  that  the  judge 
was  satisfied  that  the  plaintiff  was  entitled  to  redeem,  he  would 
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have  made  an  interlocutory  order  or  decree  to  that  effect,  and 
referred  it  to  a  referee  to  take  and  state  an  account  of  the 
amount  due  the  mortgagor  upon  the  original  indebtedness,  and 
an  account  of  the  use  and  profits  of  the  property  since  the 
mortgagee  took  possession  thereof.  On  the  coming  in  of  the 
referee's  report  upon  these  matters,  a  final  decree  or  judgment 
would  have  been  ordered. 

The  dimculty  in  cases  like  the  present,  where  the  whole 
issues  are  referred  to  a  referee,  is  to  determine  the  manner  in 
which  he  should  proceed.  In  Palmer  agt.  Palmer  (13  How. 
363),  we  held  that  it  was  within  the  discretion  of  the  referee, 
and  within  his  powers  in  a  case  in  principle  like  this,  to  deter- 
mine how  he  would  conduct  the  trial. 

In  that  case,  which  was  a  case  of  partnership,  I  suggested 
that  the  referee  might  make  a  special  or  separate  report  upon 
the  main  issue  before  taking  the  account.  In  this  case,  when 
he  had  determined  that  the  plaintiff  was  entitled  to  redeem,  I 
think  he  might  have  announced  it,  and  that  it  would  have  been 
proper  practice  for  him  to  have  done  so,  and  then,  upon  proper 
notice  to  the  parties,  to  have  proceeded  to  take  the  account  in 
regard  to  the  use  and  profits  of  the  horses,  and  report  what  was 
due  plaintiff,  and  determine  upon  the  whole  account  what  was 
justly  and  equitably  due  to  the  defendants  or  to  either  of  them 
upon  such  redemption,  over  and  above  a  just  allowance  for  the 
use  of  the  horses.  It  does  not  appear  that  the  referee  was 
asked  to  take  any  such  account.  The  plaintiff,  I  think,  should 
have  offered  this  proof,  and,  if  the  referee  had  refused  to  take 
it,  it  would  have  been  a  good  ground  of  exception. 

Not  having  made  any  such  offer  or  request,  and  having 
gone  through  with  the  trial,  'and  taken  the  referee's  report 
upon  the  issues  referred,  I  do  not  see  any  way  in  which  the 
question  can  regularly  be  raised,  except  upon  an  application 
for  a  new  trial.  The  report  of  the  referee  upon  the  whole  case 
stands  as  the  judgment  of  the  court.  It  must  be  reviewed  upon 
exceptions,  like  any  decision  of  the  court,  at  the  circuit  or 
special  term,  on  the  trial  of  a  cause.  The  court,  doubtless,  had 
the  power  to  set  it  aside  for  any  irregularity,  or  to  open  the 
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case  for  retrial  before  the  referee,  on  the  ground  of  surprise, 
mistake  or  newly  discovered  evidence.  This  is  the  Only  mode 
in  which  the  omission  of  the  referee,  to  take  the  account  of  the 
use  and  value  of -the  horses,  can  now  be  rectified.  The  order 
of  the  court,  referring  it  back  to  the  referee  to  take  such  an  ac- 
count, I  think,  was  an  irregularity.  The  whole  case  must  be 
opened  for  retrial  before  the  referee,  upon  a  proper  proceeding, 
on  application  to  the  court  for  that  purpose.  If  the  plaintiff 
seeks  to  remedy  the  omission  of  the  referee  to  take  an  account 
of  the  profits,  &c.,  before  the  making  of  his  original  report,  I 
can  see  no  warrant  for  the  course  of  proceeding  adopted  in  this 
case,  and  think  that  the  judgment  should  be  reversed,  and  all 
proceedings  since  the  original  report  of  the  referee,  made  on 
the  29th  of  March,  1858,  without  prejudice  to  the  rights  of  the 
plaintiff,  to  make  such  application  to  the  court  for  relief  as  he 
may  be  advised.  The  question  of  costs  should  be  also  re- 
served, to  be  disposed  of  by  the  court  upon  any  such  applica- 
tion, if  one  is  made. 
Judgment  reversed. 


SUPEEME  COURT. 
THE  PEOPLE  agt.  FBANCIS 

The  constitution  declare?;  tint  "  no  person  shall  be  held  to  answer  for  a  capital 
or  otherwise  infamous  crime,  unless  on'  presentment  or  indictment  of  a  grand 
jury." 

The  defendant  was  indicted  for  the  crime  of  arson  in  theirs/  degree — charged 
with  setting  fire,  in  the  nighttime,  to  an  inhabited  dwelling-house,  the  prop- 
erty of,  &c.,  the  penalty  for  wliich  is  death.  On  the  trial,  the  proof  established 
only  the  crime  of  arson  in  the  third  degree— the  burning  of  the  goods  and  fur- 
niture in  the  building,  with  intent  to  prejudice  the  insurance  company. 

The  question  was,  whether,  if  the  legislature  had  power  to  classify  offences  differ- 
ent in  their  nature,  under  one  general  head,  and  to  designate  them,  however 
unlike,  as  different  degrees  of  the  same  offence,  they  had  power  to  deprive  the 


X 

NEW-YORK  PRACTICE  REPORTS.  225 

People  agt.  Didien. 

accused  party  of  a  proper  specification  in  advance  of  the  matters  alleged 
against  him  ? 

Held,  that  the  defendant,  being  chargeable  with  knowledge  of  the  law  (which  ia 
constitutional),  was  bound  to  take  notice  that  the  crime  of  arson  was  of  differ- 
ent degrees ;  that  under  an  indictment  for  a  higher  he  might  be  found  guilty 
of  a  lower  degree  of  the  same  crime  under  the  statute. 

New-  York  General  Term,  February,  1859. 

Before  ROOSEVELT,  DAVIES  and  CLERKE,  Justices. 

By  the  court — ROOSEVELT,  Justice.  The  prisoner,  Didien, 
was  convicted,  in  the  court  of  general  sessions,  of  the  crime  of 
arson  in  the  third  degree,  "  for  burning  his  property  with  in- 
tent to  prejudice  the  insurance  company."  A  bill  of  excep- 
tions was  taken  by  his  counsel,  and  returned  with  the  proceed- 
ings to  the  supreme  court.  The  prisoner  insists,  and  it  is  the 
main  point  relied  on,  that  the  indictment  which  he  was  called 
upon  to  answer  did  not  charge  him  with  the  offence  of  which 
he  was  found  guilty,  and  that  he  was  virtually  convicted,  there- 
fore, without  being  indicted ;  while  the  constitution  declares 
that  "  no  person  shall  be  held  to  answer  for  a  capital  or  other- 
wise infamous  crime,  unless  on  presentment  or  indictment  of 
a  grand  jury." 

The  offence  charged,  it  appears,  was  setting  fire,  in  the  night- 
time, to  an  inhabited  dwelling-house,  the  property  "  of  Amelia 
Asselin,"  the  penalty  for  which  is  death.  On  the  trial,  the 
district  attorney  admitted  that  tlje  proof,  although  sufficient  to 
establish  the  burning  of  the  goods,  was  insufficient  to  show  that 
any  portion  of  the  building  was  burnt.  He  claimed,  however, 
and  the  court  so  held,  that  the  prisoner,  having  been  charged 
with  a  higher,  might,  notwithstanding,  be  convicted,  not  of  a 
lesser  offence,  but  of  a  lesser  degree  of  the  same  offence.  And 
if  the  statute,  in  relation  to  offences  "  of  different  degrees,"  is 
in  that  respect  constitutional,  such  would  seem  to  be  the  inevi- 
table result. 

Arson  in  all  its  grades,  whatever  may  before  have  been  its 
common  law  character,  is  now  a  statutory  offence,  and  "all  the 
common  law  punishments,"  formerly  applicable  to  it,  are  ex- 
pressly "  prohibited."  (2  R.  S.  701,  §  17.)  It  is  declared  by 
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the  statute  to  be  an  offence  of  four  degrees;  the  first  capital, 
the  other  three  subject  only  to  imprisonment.  The  first  de- 
gree, it  is  admitted,  corresponds  with  the  charge  in  the  present 
indictment,  and  the  third  degree  with  the  offence  actually 
established.  (Page  667,  §  4.) 

The  crime  charged  was  arson,  by  statute,  and  the  crime 
proved  was  arson,  by  statute.  The  essence  of  the  act,  in  either 
case,  was  the  unlawful  setting  fire  to  combustible  materials, 
whether  houses  or  merchandise,  endangering  the  lives  or  pecu- 
niary interests  of  others.  So,  at  least,  the  legislature  have  seeii 
fit  to  regard  it.  For,  instead  of  creating  different  crimes,  they 
have  divided  the  cases  into  different  degrees  of  the  same  crime, 
declaring  at  the  same  time  that  "  upon  an  indictment  for  any 
offence,  consisting  of  different  degrees,  as  prescribed  in  this 
chapter  (the  different  degrees  of  arson  are  prescribed  in  it), 
the  jury  may  find  the  accused  not  guilty  of  the  offence  in  the 
degree  charged  in  the  indictment,  and  may  find  such  accused 
person  guilty  of  any  degree  of  such  offence,  inferior  to  that 
charged  in  the  indictment,  or  of  an  attempt  to  commit  such 
offence." 

It  is  said,  however,  that  even  if  the  legislature  had  power 
to  classify  offences,  different  in  their  nature,  under  one  gen- 
eral head,  and  to  designate  them,  however  unlike,  as  different 
degrees  of  the  same  offence,  yet  they  had  no  power  to  deprive 
the  accused  party  of  a  proper  specification  in  advance  of  the 
matters  alleged  against  him.  But  there  is  an  obvious  answer 
to  this  objection.  The  prisoner,  being  chargeable  with  knowl- 
edge of  the  law,  was  bound  to  take  notice  that  the  crime  of 
arson  was  of  different  degrees :  that  under  an  indictment  for 
a  higher,  he  might  be  found  guilty  of  a  lower  degree  ;  that, 
although  charged  with  setting  fire  to  the  building,  he  might 
be  tried  for  setting  fire  to  the  goods  and  furniture  in  the  build- 
ing, even  if  the  building  itself  (a  very  unlikely  occurrence) 
should  escape  ignition  ;  apd  that,  therefore,  he  must  prepare 
himself  to  meet  the  charge  in  all  its  inferior  degrees,  not  ac- 
cording to  Ins  own  understanding  of  degrees,  but  according  to 
the  definitions  of  the  legislature,  "  as  prescribed  in  this  chap- 


NEW-YORK  PRACTICE  REPORTS.  227 

People  agt.  Didien. 

ter."  When,  therefore,  he  was  charged  with  burning  the 
house,  he  knew  that  the  charge  comprehended  that  of  burning 
the  goods  in  the  house.  There  are  grave  objections,  no  doubt, 
to  this  brief  and  even  vague  mode  of .  pleading  in  criminal 
cases,  but  I  see  in  them  no  sufficient  warrant  for  declaring  the 
law  which  authorizes  it  void.  Nor  do  I  see  that  any  evil  to 
the  prisoner  has  resulted  in  this  particular  case.  The  building 
in  question,  it  appears,  was  a  four  story  tenement  house,  with 
brick  front  only,  with  families  on  each  floor.  In  the  prison- 
er's apartment  there  were  a  bed  and  three  trunks  or  boxes.  In 
each  of  these  he  placed  camphene,  which,  on  being  ignited, 
produced  at  first  a  smothered  fire,  but  ultimately  a  flame. 
Such  an  act,  it  would  seem,  was  scarcely  distinguishable  in 
criminality  from  the  first  degree  of  arson.  It  was  setting  fire 
to  that  which  must  almost  inevitably  result  in  igniting  the 
building.  Indeed,  one  of  the  witnesses  swears  that  he  "  saw 
a  slight  burn  by  the  window  casing,  near  the  floor."  Can  it 
be  contended  that  a  man,  who  deliberately,  in  the  nighttime, 
applies  a  lighted  torch  to  a  bale  of  hay  in  a  wooden  tenement, 
filled  with  human  beings,  is  not  guilty  of  "  setting  fire  "  to  the 
tenement  ?  The  offence,  it  will  be  remembered,  is  not  the 
actual  burning  of  the  dwelling,  but  the  "  setting-  fire  to  it." 

As  to  the  proof  of  insurance  on  the  goods  or  supposed  goods, 
it  would  seem  to  have  been  clearly  admissible  as  showing  frau- 
dulent design  on  the  part  of  the  prisoner,  or,  in  other  words, 
to  establish  the  allegation  in  the  indictment,  that  the  act  was 
done  "  feloniously,  wilfully  and  maliciously."  If  the  evidence, 
then,  was  admissible  and  tended  to  convict  the  prisoner  of  the 
first  degree  of  arson,  as  charged  in  the  indictment,  what  ground 
has  he  to  complain  that,  through  the  leniency  of  the  public 
prosecutor,  the  jury  acquitted  him  of  the  offence  in  that  degree, 
but  found  huii  guilty  (as  the  statute  expresses  it)  of  a  degree 
of  the  offence  "  inferior  to  that  charged." 

Our  decision,  therefore,  is,  that  the  exceptions  taken  at  the 
trial  be  overruled,  and  that  the  proceedings  be  remitted  to  the 
court  in  which  the  trial  was  had,  with  directions  to  proceed 
and  render  judgment  according  to  law. 
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SUPREME  COURT. 

ELI  J.  BLAKE  agt.  THE  MICHIGAN  SOUTHERN  AND  NORTH 
ERN  INDIANA  RAILROAD  COMPANY. 

Where,  on  consolidation,  some  of  the  actions  are  discontinued,  and  only  the  con- 
solidated action  remains,  there  is  no  principle  by  which  the  costs  in  the  discon- 
tinued actions  can  be  included  in  the  consolidated  action,  even  though  it  em- 
brace the  causes  of  action  in  those  discontinued.  Provision  for  such  costs 
must  be  made  in  the  discontinued  actions  before  they  finally  cease  to  exist, 
otherwise  the  party  loses  them  as  against  his  adversary. 

New-  York  General  Term,  September,  1858. 
Present,  DAVIES,  SUTHERLAND  and  HOGEBOOM,  Justices. 
APPEAL  from  order  at  special  term,  directing  a  readjustment 
of  costs,  on  a  motion  for  consolidation. 

J.  E.  BuRRILL,  for  plaintiff. 
CHAS.  TRACY,  for  defendants. 

By  the  court — HOGEBOOM,  Justice.  The  order  made  at 
special  term  should  be  affirmed.  There  is  but  a  single  suit 
pending,  and  the  costs  of  only  a  single  suit  can  be  included  in 
the  judgment.  It  is  not  the  case  of  several  parties  defending 
by  separate  attorneys  and  having  separate  interests,  in  which 
event  separate  bills  of  costs  are  sometimes  allowed,  (Code, 
§  306),  but  one  plaintiff  against  one  defendant,  in  a  single  ac- 
tion. In  such  case  I  do  not  think  the  allowances  authorized 
by  section  307  can  be  repeated.  That  section  makes  a  speci- 
fic allowance  for  particular  services,  which  cannot  be  doubled 
or  trebled,  any  more  than  they  can  be  in  any  other  way 
increased. 

The  other  suite  are  discontinued,  and  only  the  consolidated 
action  remains.  I  know  of  no  principle  by  which  costs,  in  ac- 
tions discontinued,  can  be  included  in  another  action,  even 
though  it  embraces  the  causes  of  action  in  the  first,  provision 
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for  such  costs  must  be  made  in  the  discontinued  actions  before 
they  finally  cease  to  exist. 

Again,  the  object  of  consolidation  is  to  curtail  the  costs,  and 
it  is  commonly,  though  not  always,  ordered  on  account  of  a 
supposed  intention  unnecessarily  to  accumulate  costs  in  the 
first  instance.  It  is,  therefore,  ordinarily  a  judicial  determina- 
tion that  separate  suits  were  originally  instituted,  without  legal 
necessity,  for  an  improper  purpose.  If  special  circumstances 
exist  justifying  a  different  conclusion,  it  is  always  competent 
for  the  court  to  order  the  consolidation  on  terms,  one  of  which 
may  be,  the  saving  to  the  successful  party  of  the  costs  already 
incurred  in  the  suits  which  are  to  be  dropped.  And,  I  think, 
the  party  loses  his  costs  as  against  his  adversary,  unless  pro- 
vision is  thus  made  for  them  in  the  order  of  consolidation,  at 
least,  I  do  not  think  he  can  tax  them  on  the  judgment  in  the 
consolidated  action. 

If  any  of  the  disputed  items  were  to  be  allowed,  I  think  the 
two  extra  allowances  of  $60  each  should  not  be,  but  it  does 
not  seem  to  me  that  any  of  them  can  be  properly  included  in 
this  action. 

The  order  made  at  special  term  should  be  affirmed,  with 
$10  costs. 


SUPKEME  COUKT. 

JL'NIUS  S.  LEWIS,  respondent,  agt.  DANIEL  DODGE  and 
CHARLES  S.  BARNES,  appellants,  impleaded  with  WAL- 
TER R.  JONES,  ROBERT  S.  LANE,  THE  MAYOR,  &c.,  of 
the  city  of  New-York,  THOMAS  BELL  and  ALFRED  G. 
BENSON 

Whore  a  party,  who  claims  a  lien  on  a  fund  for  salvage  service,  alleges  that  the 
fund  is  in  danger  of  being  lost,  on  account  of  the  irresponsibility  of  the  parties 
having  possession  of  it,  and  also  relief  for  an  equitable  distribution  of  it  among 
parties,  all  performing,  to  a  greater  or  less  extent,  salvage  service,  he  is  enti- 
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tied  to  an  injunction  to  restrain  any  interference  therewith  by  other  parties 
claiming  a  lien  thereon  and  possession  thereof,  and  that  the  fund  be  brought 
into  court  to  abide  the  final  order  thereof,  on  the  settlement  of  the  equities  of 
the  respective  claimants. 

Whether  a  municipal  corporation  have  a  right  or  not,  under  their  charter,  to  con- 
tract for  the  raising  of  a  sunken  vessel  in  their  harbor,  they  have  an  undoubted 
right  to  declare  such  vessel  a  nuisance  and  to  order  it  to  be  removed.  And  the 
power  to  remove  carries  with  it  the  right  to  retain  the  removed  property,  un- 
til compensation  for  the  expense  of  such  removal  can  be  made.  If  so,  the 
parties  who  bestow  the  principal  labor  in  effecting  this  result  may  be  pro- 
tected, and  are  entitled  to  an  equitable  compensation,  out  of  the  proceeds  of 
the  sale,  for  their  labor  and  expenditures,  although  dispossessed  by  the  author- 
ity of  the  corporation  before  the  completion  of  the  work. 


New- York  General  Terin,  September,  1858. 

Present,  DAVIES,  SUTHERLAND  and  HOGEBOOM,  Justices. 

THIS  was  a  suit  in  equity,  to  restrain  the  defendants  from  re- 
ceiving the  proceeds  of  the  sale  of  the  ship  Joseph  Walker 
and  her  cargo,  and  from  interfering  therewith  farther  than  to 
raise  and  place  the  same  in  a  safe  and  proper  situation,  and  to 
have  the  same  duly  sold,  on  due  notice,  at  auction,  on  the  cus- 
tomary terms  of  such  sales,  and  to  have  said  proceeds 
brought  into  court,  and  the  rights  of  the  plaintiff  and  the  other 
parties  to  the  suit  thereto  ascertained,  and  said  proceeds  paid 
out  accordingly,  and  for  general  relief.  The  plaintiff  de- 
manded this  relief  upon  allegations  in  his  complaint,  in  sub- 
stance, that  he  was  part  owner  of  the  said  ship  and  cargo,  that 
she  had  been  injured  by  fire  and  sunk  at  the  foot  of  Koosevelt 
street  in  New-York,  that  the  plaintiff,  under  the  authority  of 
^the  parties  interested  in  said  ship  and  cargo,  had  been  engaged 
in  raising  and  saving  them,  and  was  to  be  compensated  by  a 
portion  of  the  proceeds ;  that  the  defendants,  Jones,  Dodge  and 
Barnes,  interfered  with  him  while  thus  engaged,  and  com- 
pelled him  to  forbear  the  farther  prosecution  of  the  said  work, 
claiming  to  act  under  a  contract  made  with  the  mayor,  alder- 
men and  commonalty  of  the  city  of  New- York,  authorized  by 
the  mayor  or  some  of  the  officers  of  the  corporation ;  that  said 
Jones,  Dodge  and  Barnes  intended  to  sell  said  ship  and  cargo, 
and  appropriate  the  proceeds  to  their  own  use,  which  they  had 
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no  right  to  do ;  that  Jones  was  insolvent,  and  Dodge  and 
Barnes  sub-contractors  under  him,  in  whose  hands  the  proceeds 
of  said  sale  would  not  be  safe ;  that  the  other  defendants,  Bell, 
Benson  and  Lane,  claimed  to  have  some  interest  in  said  ship 
and  cargo,  or  their  proceeds,  said  ship,  cargo  and  proceeds 
being  of  considerable  value,  and  thereupon  prayed  the  injunc- 
tion and  relief  above  stated.  The  suit  was  commenced  on  or 
about  the  5th  of  September,  1855.  An  injunction  order  seems 
to  have  been  issued  according  to  the  prayer  of  the  complaint ; 
a  motion  to  dissolve  the  same  was  denied  on  the  25th  day  of 
February,  1856,  and  the  New-York  Life  Insurance  and  Trust 
Company  appointed  receiver,  and  the  proceeds  of  the  cargo 
ordered  to  be  paid  into  said  company,  to  the  credit  of  the 
cause.  The  ship  itself  seems  to  have  been  subsequently  libeled 
for  wharfage,  sold,  and  the  proceeds  paid  into  the  registry  of 
the  district  court  of  the  United  States. 

It  appears  by  the  answer  of  Bell,  that  he  claims  under  a  con- 
tract alleged  to  have  been  made  in  January,  1854,  with  the 
persons  representing  said  ship  and  cargo,  whereby  he  agreed 
to  raise  the  ship  and  cargo,  for  the  compensation  of  seventy- 
five  per  cent,  upon  all  he  could  raise,  and  he  alleges  that  after 
commencing  the  work,  and  in  June  of  the  same  year,  he  made 
an  agreement  with  the  plaintiff,  disposing  of  one-fourth  of  his 
interest  in  said  contract  to  him,  and  further  agreeing  that  three- 
eighths  of  the  proceeds  of  said  ship  and  cargo  should  be  di- 
vided between  said  plaintiff  and  said  defendant,  the  plaintiff 
agreeing  to  raise,  discharge  and  sell  said  ship  and  cargo,  and  to 
pay  said  defendant  the  further  sum  of  $875,  under  which 
agreement,  and  in  no  other  way,  as  this  defendant  insets,  the 
plaintiff's  claim  arose  and  existed. 

It  appears  by  the  answer  of  the  mayor,  aldermen  and  com- 
monalty of  New-York,  that  in  April,  1855,  said  ship  and  cargo 
having  previously  sunk  and  being  liable  to  become  putrid  or 
otherwise  dangerous  to  the  public  health,  the  mayor  and  com- 
'missioners  of  health  judged  their  removal  necessary,  and  or- 
dered such  removal,  and  made  a  contract  with  the  defendant 
Jones,  for  him  to  effect  such  removal  at  a  compensation  of 
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$13,000,  which  they  claim  as  a  lien  upon  said  ship  and  cargo, 
and  the  right  to  recover  the  same  against  the  owners  "thereof. 
It  appears  by  the  answer  of  Jones  and  Lane,  and  in  part 
also  by  that  of  Dodge  and  Barnes,  that  they  claim  under  this 
latter  contract  with  the  corporation  of  New- York,  and  they  al- 
lege, among  other  things,  that  said  ship  and  cargo  having  by  the 
owners  thereof  been  abandoned  to  the  underwriters,  the  defend- 
ant Bell  made  an  agreement  with  said  underwriters  to  raise 
and  remove  said  wreck,  that  he  engaged  in  the  work,  and  sub- 
sequently employed  the  plaintiff  to  do  it ;  that  the  latter  prose- 
cuted the  work  to  some  extent,  fishing  up  a  part  of  the  cargo, 
and  disposing  thereof  for  $3000  to  $4000,  when  he  abandoned 
the  work,  and  sold  and  disposed  of  the  materials  which  he  had 
used  in  attempting  to  raise  the  vessel ;  that  the  ship  remained 
sunk  in  the  slip,  was  a  serious  obstruction  to  navigation,  and  • 
became  a  public  nuisance,  and  dangerous  to  the  public  health 
by  the  decomposition  of  the  vegetable  substances  which  formed 
a  part  of  its  cargo.  That  thereupon,  and  with  the  assent  of 
the  public  authorities  of  New- York,  the  defendant  Jones  made 
the  contract  for  raising  and  removing  said  vessel,  set  forth  in 
the  answer  of  the  city,  giving  security  for  its  faithful  perform- 
ance by  him,  said  underwriters  releasing  to  the  said  Jones 
their  rights  and  interests  in  said  ship  and  cargo ;  that  Jones 
entered  upon  the  performance  of  the  work  under  said  contract, 
and  to  that  end,  as  the  answer  of  Jones  and  Lane  alleges,  made 
an  agreement  with  the  defendants  Dodge  and  Barnes,  as  sub- 
contractors, to  perform  the  said  work,  and  in  pursuance  there- 
of, the  said  parties  entered  upon  the  said  work  and  continued 
in  the  same  from  said  time  to  the  time  of  the  commencement 
of  this  action.  The  answer  of  Dodge  and  Barnes  sets  forth, 
on  the  other  hand,  that  they  having  successfully  prosecuted 
said  work  so  far  as  to  raise  the  ship  to  the  surface,  they  were, 
on  the  15th  day  of  October,  1855,  violently  interfered  with  by 
the  defendants,  Jones  and  Lane,  acting  in  concert  with  Fernan- 
do Wood,  mayor  of  New-York,  and  prevented  from  the  fur- 
ther prosecution  of  said  work,  and  dispossessed  of  the  struc- 
tures and  materials  which  they  had  prepared  and  used  in  the 
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performance  of  their  contract,  and  that  said  Jones,  Lane  and 
"Wood  still  continue  in  the  forcible  and  unlawful  possession 
of  said  ship,  cargo  and  works,  having  deprived  said  Dodge 
and  Barnes  thereof. 

The  answer  of  Jones  and  Lane  further  alleges,  that  shortly 
after  the  contract  with  Dodge  and  Barnes,  Jones,  for  a  valua- 
ble consideration,  assigned  and  transferred  to  the  defendant, 
Lane,  all  his  right,  title  and  interest  in  said  contract,  and  in 
said  wreck  and  cargo,  to  the  defendant,  Lane,  who,  it  is  al- 
leged (although  Jones  is  insolvent),  is  solvent  and  abundantly 
able  to  respond  for  the  value  of  said  ship  and  cargo,  and  for 
any  possible  claim  of  the  plaintiff. 

The  defendant  Benson  does  not  seem  to  have  put  in  any 
answer,  but  it  appears  from  the  contract  between  Bell  and  the 
plaintiff,  bearing  date  on  the  17th  day  of  June,  1854,  which 
was  introduced  in  evidence,  that  it  recites  that  Bell,  having 
become  the  contractor  to  save  the  ship  Joseph  Walker  and 
cargo,  at  a  salvage  compensation  of  seventy-five  per  cent.,  had 
disposed  of  one-half  of  his  interest  in  said  seventy-five  per  cent. 
to  the  defendant  Benson.  It  further  states  the  contract  be- 
tween Bell  and  Lewis,  substantially  as  set  forth  in  the  answer 
of  Bell.  It  further  appeared  in  evidence,  that  the  ship  Joseph 
Walker  was  partially  burned,  and  was  sunk  at  the  place  be- 
fore stated,  on  the  25th  of  December,  1853,  and  that  on  the 
7th  of  January,  1854,  the  agents  of  the  ship  and  of  the  under- 
writers made  a  contract  with  Bell  to  raise  the  ship  and  cargo, 
for  seventy -five  per  cent,  of  the  net  proceeds  of  all  he  should 
raise.  It  further  appeared  that  Lewis  prosecuted  the  work  of 
raising  the  vessel  under  his  contract  with  Bell,  to  a  considera- 
ble extent,  in  the  autumn  of  1854,  and  there  is  evidence  tend- 
ing to  show  that  about  the  1st  of  January,  1855,  he  discon- 
tinued the  work  and  abandoned  the  enterprise.  On  the  27th 
day  of  April,  1855,  however,  he  made  a  contract  with  one 
James  Condon,  by  which  the  latter  agreed  with  him  to  con- 
tinue the  work  and  raise  the  vessel,  and  Condon  did  some 
work  under  this  contract.  On  the  same  day  a  proposition 
was  made  by  the  defendant  Jones,  to  Fernando  Wood,  mayor 
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of  New- York  (there  having  been  some  previous  correspond- 
ence between  them),  for  the  raising  and  removing  of  said 
vessel  for  the  sum  of  $13,000,  which  was  accepted  on  the  28th 
of  April,  by  the  mayor,  who,  by  a  resolution  of  the  commis- 
sioners of  health,  passed  on  the  5th  of  May,  1855,  was  author- 
ized, in  conjunction  with  the  street  commissioner  and  comp- 
troller, to  cause  the  removal  of  said  vessel  and  cargo.  On  the 
4th  day  of  May,  1855,  the  defendant  Jones,  with  sureties  (the 
defendant  Lane  being  one  of  them),  gave  bond  to  the  mayor, 
in  the  sum  of  $8,000,  for  the  faithful  performance  of  his  con- 
tract to  raise  and  remove  the  wreck  of  the  ship  Joseph  Walkor 
from  the  slip  or  wharf  where  she  then  lay.  On  the  9th  of  the 
same  month  (May,  1845),  the  defendant  Jones  contracted 
with  the  defendants  Dodge  and  Barnes  for  the  doing  of  this 
work,  at  a  compensation  of  50  per  cent,  upon  the  net  proceeds 
of  the  sale  of  the  vessel  and  her  appurtenances,  and  62£  per 
cent,  of  the  net  proceeds  of  the  cargo,  the  work  to  be  com- 
pleted within  ninety  days.  In  pursuance  of  this  contract, 
Dodge  and  Barnes,  soon  after  in  the  same  month,  proceeded 
in  the  performance  of  the  work  and  continued  for  about  six 
months,  expending  about  $9,000  in  raising  the  wreck,  and 
succeeding  in  raising  her  and  floating  her  to  the  Atlantic 
docks.  The  plaintiff  gave  them  notice  not  to  sell  and  threat- 
ened them  with  an  injunction.  There  was  evidence  tending 
to  show  that  the  plaintiff  was  present  during  the  performance 
of  a  part  of  the  work  done  by  Dodge  and  Barnes,  and  made  no 
objections  to  their  proceeding. 

The  defendants  Dodge  and  Barnes  moved,  both  at  the  close 
of  the  plaintiff's  evidence  and  at  the  conclusion  of  the  whole 
testimony,  to  dismiss  the  plaintiff's  complaint,  the  motion 
being  in  each  instance  denied,  and  the  defendants  excepted. 
They  also  objected  that  the  owners  of  the  ship  and  cargo  were 
necessary  parties  to  the  action.  The  court  overruled  the  ob- 
jection, and  the  defendants  excepted. 

The  cause  having  been  heard  before  Mr.  Justice  DAVIES 
without  a  jury,  he  found  the  facts,  in  regard  to  the  several 
contracts,  substantially  as  above  stated  ;  also,  that  the  plaintiff 
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entered  upon  the  work  of  raising  the  wreck  under  i^s  contract 
with  Bell,  and  was  proceeding  therewith  until  dispossessed  by 
the  defendant  Jones,  aided  by  Fernando  Wood,  mayor,  and  a 
police  force  acting  under  his  orders,  and  was  thus  prevented 
from  going  on  under  his  contract,  and  that  the  defendants 
Dodge  and  Barnes,  prior  to  the  commencement  of  the  action, 
were  also  dispossessed  by  the  defendants  Jones  and  Lane,  act- 
ing in  concert  with  the  mayor,  said  Jones  and  Lane  coming 
into  possession  and  proceeding  to  take  out  the  cargo  and  being 
about  to  dispose  thereof,  and  to  appropriate  the  proceeds  to 
their  own  use.  And  he  held  that  the  plaintiff  was  lawfully 
in  possession  when  dispossessed,  and  together  wlib.  the  defend- 
ants Bell  and  Benson  had  a  lien  on  the  ship,  ;cargo  and  pro- 
ceeds, and  had  a  right  to  retain  possession  and  be  paid  out  of 
the  proceeds.  That  the  defendants  Jones,  Lane,  Dodge  and 
Barnes  had  none  of  them  a  right  to  the  possession  of  the  ship 
or  cargo,  or  the  proceeds  thereof,  or  to  compensation  out  of 
said  proceeds,  for  their  labor  and  expenses ;  that  Jones  and 
Wood  unlawfully  took  possession,  and  that  the  contract  be- 
tween them  was  illegal  and  void ;  that  there  was  danger  that 
the  ship  and  cargo  would  be  sold,  and  the  proceeds  paid  over 
to  Jones,  or  those  claiming  under  him,  and  be  lost ;  and  that 
the  plaintiff  was  entitled  to  an  injunction  restraining  them 
from  receiving  said  proceeds,  and  to  have  them  paid  over  to 
him  and  said  Bell. 

On  the  23d  day  of  October,  1856,  judgment  was  entered 
in  accordance  with  this  decision,  which  judgment  further 
directed  a  perpetual  injunction  against  all  the  defendants 
(except  Bell  and  Benson),  from  receiving  any  of  the  proceeds. 
That  Lewis,  Bell  and  Benson  were  entitled  to  be  paid  seventy- 
five  per  cent,  of  the  net  proceeds  of  the  sale  of  the  ship  and 
cargo,  for  their  work  and  expenditures,  and  to  recover  the 
whole  proceeds,  subject  to  adjustment  with  the  owners  of  the 
ship  and  cargo,  or  their  assigns,  and  that  plaintiff  was  enti- 
tled to  the  costs  of  the  action  against  all  the  defendants,  ex- 
cept Bell  and  Benson,  the  same  being  adjusted  at  the  sum  of 
$217.10.  The  defendants  Dodge  and  Barnes  duly  and  speci- 
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fically  excepted  to  the  finding  of  the  judge  on  the  facts,  and  to 
his  conclusions  of  law,  and  to  the  judgment  as  entered,  and  ap- 
pealed to  this  court  therefrom.  The  other  defendants  seem  to 
have  acquiesced  in  the  judgment. 

F.  B.  CUTTING,  for  ike  appellants. 

G.  C.  GODDARD,  for  the  respondent. 

By  the  court — HOGEBOOM,  Justice.  I  think  the  learned 
judge  who  disposed  of  this  case  in  the  court  below  has  inad- 
vertently fallen  into  some  errors  in  the  disposition  thereof 
which  require  correction. 

1.  I  have  had  some  difficulty  upon  the  question  whether  the 
action  was  sustainable  at  all,  but,  upon  the  whole,  I  think  it 
was  so,  as  to  the  injunction,  upon  the  allegations  of  the  com- 
plaint, of  the  danger  of  the  fund  on  account  of  the  alleged  irre- 
sponsibility of  the  parties  having  possession  of  it,  and  also  as 
to  the  relief,  for  an  equitable  distribution  of  the  proceeds 
among  parties,  all  performing,  to  a  greater  or  less  extent,  a 
salvage  service. 

2.  As  to  the  objection  that  the  owners  of  the  ship  and  cargo 
should  have  been  parties  to  the  action,  the  appellants,  not  hav- 
ing taken  the  same  by  demurrer  or  answer,  are  not  in  a  situa- 
tion to  avail  themselves  of  it.     (Code,  §  148.)     The  proof  also 
•would  seem  to  show,  that  the  agreement  with  Bell,  to  pay 
seventy -five  per  cent,  of  the  proceeds  as  his  compensation  for 
his  services  and  expenditures,  was  made  in  behalf  of  the  own- 
ers of  the  ship  as  well  as  the  underwriters.     The  matter,  there- 
fore, seems  open  for  adjudication,  as  to  the  disposition  of  the 
proceeds. 

3.  But,  I  think  the  appellants  were  entitled  to  compensa- 
tion, and  out  of  the  proceeds  of  the  property  reclaimed.    The 
service  they  performed  was  essentially  a  salvage  service,  and 
it  contributed  materially  to  the  rescue  of  the  property.     It  is 
true,  that  they  proceeded  under  a  contract  with  Jones,  who 
derived  his  power  to  act  from  the  city  authorities,  and  that  the 
agreement  between  the  latter  and  Jones  has  been  declared  void 
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in  the  court  below.  I  do  not  think  the  want  of  power  in  the 
city  authorities  to  act  by  any  means  apparent,  although  I  have 
not  consulted  the  provisions  of  the  city  charter  which  the  con- 
tract referred  to  is  said  to  violate.  If  the  wreck  was  a  nuisance 
(and  such  they  declared  it  in  effect  to  be),  and  dangerous  to 
.  the  health  of  the  inhabitants,  I  do  not  see  why  they  could  not 
order  it  to  be  removed.  (Hart  agt.  Mayor  of  Albany,  9  Wend. 
571 ;  Renwick  agt.  Morris,  3  Hill,  621 ;  S.  C.  7  Hill,  575.)  I 
incline  to  think  the  power  to  remove  carried  with  it  the  right 
to  retain  the  removed  property,  until  compensation  for  the  ex- 
pense of  removal  was  made ;  and,  if  so,  the  parties  who  be- 
stowed the  principal  labor  in  effecting  this  result  ought  to  be 
protected.  But,  I  think  the  appellants'  claim  may  be  sup- 
ported upon  another^  ground,  to  wit :  that  they  acted  in  fur- 
therance of  the  precise  object  sought  to  be  accomplished  by 
the  plaintiff,  and  with  his  consent,  express  or  implied.  There 
is  some  reason  for  saying  that  the  plaintiff  had  abandoned  the 
enterprise ;  he  left  the  work,  he  engaged  in  other  business,  he 
absented  himself  from  the  city,  and  he  sold  the  materials  and 
motive  power  which  he  had  used  in  the  abortive  attempt  to 
raise  the  vessel.  "Whether  he  designed  to  return  to  it  or  not, 
the  public  and  the  appellants  might  well  conclude  that  he  had 
given  up  the  job  as  not  remunerative,  or  as  incapable  of  accom- 
plishment. The  appellants  undertake  it,  the  plaintiff  looks  on, 
makes  no  objection,  rather  encourages  them  than  otherwise, 
and,  at  all  events,  suffers  them  to  proceed,  and  I  think  pur 
posely  with  the  view  of  afterwards  availing  himself  of  their  la- 
bor. He  commences  this  action,  not  with  the  view  of  inter- 
rupting the  work,  but  to  prevent  a  sale  and  appropriation  of 
the  proceeds,  except  under  the  order  of  the  court,  and  in  a 
manner  which  shall  protect  the  rights  of  all  parties  interested. 
He  does  not  pray  in  his  complaint  for  an  absolute  injunction, 
but  on  his  own  motion  qualifies  it,  by  allowing  the  defendants 
to  raise  the  vessel  and  cargo,  and  place  them  in  a  safe  and 
proper  situation,  and  thus  the  defendants'  work  is  allowed  to 
proceed,  with  his  own  sanction  and  that  of  the  court.  Indeed, 
his  complaint  seems  plainly  to  have  been  framed  upon  the 
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theory  that  others  than  himself  were  interested  in  the  proceeds, 
and  he,  therefore,  prays  that  the  proceeds  of  the  sale  may  be 
brought  into  court,  the  rights  of  the  parties  to  the  suit  thereto 
judicially  ascertained,  and  the  proceeds  paid  out  accordingly. 
I  feel  at  liberty,  therefore,  to  conclude,  that  the  appellants  are 
entitled  to  an  equitable  compensation  out  of  the  proceeds  of 
the  sale,  for  their  labor  and  expenditures.  These  have  been 
considerable,  are  sworn  to  exceed  $9,000,  and  I  think  ought 
to  be  protected. 

There  is  no  sufficient  evidence  before  the  court  to  determine 
the  precise  value  of  this  labor,  nor  the  precise  amount  of  these 
expenditures,  either  as  made  and  incurred  by  the  appellants, 
or  by  the  plaintiff  and  Bell  and  Benson.  I  think  they  are  all 
equitable  liens  upon  the  fund,  and  all  deserving  of  remunera- 
tion. Nor  is  there,  that  I  can  discover,  any  evidence  of  the 
amount  for  which  the  vessel  was  sold  under  the  libel  for 
wharfage,  or  what  are  the  net  proceeds  remaining  in  the  dis- 
trict court  of  the  United  States.  Nor  does  it  appear  whether 
the  cargo  has  been  sold,  or  in  what  condition  it  remains. 
Upon  these  points  I  think  there  should  be  a  reference,  to  ascer- 
tain the  facts,  and  the  referee  should  be  instructed  to  charge 
the  parties,  respectively,  with  any  amounts  they  have  realized 
from  the  ship  and  cargo,  or  their  proceeds. 

Nor,  as  at  present  advised,  do  I  think  it  a  proper  case  to  charge 
the  appellants  with  the  plaintiff's  costs  of  the  litigation.  I  in- 
cline to  think  the  costs  both  of  the  plaintiff  and  the  appellants 
are  a  proper  charge  upon  the  fund,  but  my  impression  is,  that 
that  question  had  better  be  left  until  the  coming  in  of  the  re- 
port of  the  referee. 

So  far,  therefore,  as  the  judgment  appealed  from  fixes  the 
amount  to  which  the  plaintiff  and  the  defendants  Bell  and 
Benson  are  entitled,  or  have  a  lien,  and  allows  the  residue  of 
the  proceeds  of  sale  to  pass  into  their  hands,  and  declares  that 
the  appellants  are  entitled  to  no  part  thereof,  and  awards  a 
perpetual  injunction  against  them,  forbidding  them  to  collect 
or  receive  any  portion  thereof,  -and  charges  them  with  the 
plaintiff's  costs  of  the  litigation,  I  think  it  should  be  reversed, 
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and  a  judgment  entered  to  carry  out  the  foregoing  suggestions, 
and  awarding  a  reference  (the  form  whereof  to  be  settled  by 
one  of  the  justices  of  this  court),  to  inquire  into  and  ascertain 
the  particulars  before  mentioned,  and  reserving  the  question 
of  costs,  and  all  other  questions,  until  the  coming  in  of  the 
referee's  report. 


SUPEEME  COUET. 

\    JOHN  C.  LATTIN  agt.  MICHAEL  MCCARTY  and  others. 

I 

Every  complaint  considered  as  a  single  count  should  present  a  single  cause  of 
action.  If  a  plaintiff  has  different  causes  of  action  which  may  be  joined,  they 
must  be  presented  as  in  separate  counts,  each  of  which  must  be  good  of  itself, 
and  stand  by  itself,  and  be  separately  stated. 

A  demurrer  will  lie  for  muMifariousness  in  a  complaint.  But  where  several  causes 
of  action,  which  may  be  joined,  are  set  out  hi  a  complaint  without  being  sepa- 
rately stated,  the  remedy  is  by  motion  and  not  by  demurrer.  Duplicity,  hi  such 
cases,  not  being  a  ground  of  demurrer. 

A  demurrer  is  the  proper  remedy  where  several  causes  of  action  have  been  im- 
properly joined. 

Two  causes  of  action  cannot  be  joined  in  the  same  complaint,  where  one  of  them 
would  have  been  ejectment  under  the  former  names  of  actions,  and  the  other  a 
suit  in  equity,  and  the  complaint  asking  both  legal  and  equitable  relief. 

The  legislature,  by  the  passage  of  section  161  of  the  Code,  never  intended  to  turn 
civil  actions  into  hotchpotch,  or  to  bring  all  kinds  of  controversies  between 
parties  into  a  single  suit. 

December  General  Term,  1858. 
Present,  WELLES,  SMITH  and  JOHNSON,  Justices. 
APPEAL  from  judgment  at  special  term,  ordered  upon  mo- 
tion for  the  frivolousness  of  the  demurrer  to  the  complaint. 
The  facts  sufficiently  appear  in  the  opinion. 

W.  T.  WORDEN,  for  appellant. 
JAMES  E.  Cox,  for  respondent. 
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By  the  court — E.  DARWIN  SMITH,  Justice.  Whether  the 
demurrer  in  this  case  is  well  or  ill  taken,  depends  upon  the 
question  whether  the  case  presents  a  single  cause  of  action,  or 
two  independent  and  irrelevant  causes  of  action.  A  demur- 
rer will  lie  for  multifariousness  in  a  complaint.  (Stannard  agt. 
Mattice,  1  How.  4;  Maxwell  agt.  Farnam,  id.  236;  Getty  agt. 
Hudson  River  Railroad  Co.  8  id.  177.) 

Every  complaint,  considered  as  a  single  count,  should  pre- 
sent a  single  cause  of  action.  If  a  plaintiff  has  different  causes 
of  action,  which  may  be  joined,  they  must  be  presented  as  in 
separate  counts,  each  of  which  must  be  good  of  itself,  and  stand 
by  itself,  and  be  separately  stated.  (Section  167  of  Code) 

If  several  causes  of  action,  which  may  be  joined,  are  set  out 
in  a  complaint  without  being  separately  stated,  the  remedy  is 
by  motion  and  not  by  demurrer.  Duplicity,  in  such  cases,  not 
being  a  ground  of  demurrer.  ( Welles  agt.  Webster,  9  How.  253 ; 
Gooding  agt.  McAllister,  id.  123 ;  Moore  agt.  Smith,  10  How. 
361.) 

But  the  Code  (section  144,  subdivision  5)  gives  the  right  to 
demur  when  'l  several  causes  of  action  have  been  improperly 
joined." 

This  is  one  of  the  grounds  of  demurrer  specified  in  this  case. 
The  claim  of  the  defendant's  counsel  is,  that  two  causes  of  ac- 
tion, one  of  which  would  have  been  ejectment,  under  the  former 
names  of  actions,  and  one  a  suit  in  equity,  are  united  in  the 
same  complaint.  If  this  be  so,  I  do  not  see  why  the  demurrer 
is  not  well  taken.  A  party  has  a  right  to  state  his  case,  and 
ask  for  such  relief  as  he  thinks  he  is  entitled  to,  and  if  he  states 
a  single  cause  of  action,  and  is  entitled  to  relief,  I  think  it  the 
duty  of  the  court  to  give  appropriate  relief.  I  do  not  think  a 
party,  having  a  good  cause  of  action,  is  to  be  turned  out  of 
court  for  any  mistake  in  the  summons,  or  in  his  prayer  for  re- 
lief. Both  may  be  amended,  if  need  be,  in  furtherance  of  jus- 
tice, and  to  give  effect  to  the  real  rights  of  the  parties. 

But  legal  and  equitable  rights  and  remedies  are  substanti- 
ally different.  The  one  presents  an  issue  for  trial  by  a  jury, 
at  the  circuit ;  the  other,  issues  to  be  tried  by  the  court  at 
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special  term.  One  seeks  damages,  the  other  relief  in  rem.  One 
asks  a  general  verdict  of  a  jury,  the  other  a  decree  appropriate 
to  the  particular  facts  of  the  case.  A  complaint,  asking  for 
legal  and  equitable  relief,  presents  a  case  requiring  different 
modes  and  places  of  trial.  But  notwithstanding  this  intrinsic 
discordancy  between  legal  and  equitable  remedies,  the  legisla- 
ture has  determined  that  legal  and  equitable  causes  of  action 
may  be  joined  in  certain  cases. 

Section  167  provides  that  "  the  plaintiff  may  unite  in  the 
same  complaint  several  causes  of  action,  whether  they  be  such 
as  have  been  heretofore  denominated  legal  and  equitable  or 
both,  when  they  all  arise  out  of  the  same  transaction  or  trans- 
actions connected  with  the  subject  of  the  action." 

I  do  not  think  the  legislature  intended  by  this  section  to 
turn  civil  actions  into  hotchpotch,  or  that  they  designed  to 
bring  all  kinds  of  controversies  between  parties  into  a  single 
suit.  I  doubt  whether  anything  more  was  really  intended  by 
this  portion  of  the  section,  than  to  require  the  courts  to  give 
complete  relief  to  a  party  upon  his  whole  case,  stating  a  single 
transaction,  whether  such  relief  was  in  whole  or  in  part  in  the 
nature  of  a  legal  or  equitable  right. 

But  if  anything  more  was  intended,  as  the  right  to  unite  the 
two  causes  of  action  is  made  to  depend  upon  their  arising  out 
of  the  same  transaction  or  transactions  connected  with  the  sub- 
ject of  the  action,  it  will  be  sufficient  to  give  effect  to  the  stat- 
ute, in  cases  where  a  legal  and  equitable  cause  of  action  are 
found  distinctly  and  independently  to  arise  out  of  the  same  trans- 
action, that  they  be  separately  and  concurrently  enforced. 
Such  cases  may  possibly  arise  where  a  party  may  be  entitled  to 
legal  redress  and  equitable  relief,  upon  the  same  contract  or 
growing  out  of  the  same  transaction,  and  where  perhaps  a 
court  of  equity  could  not  give  complete  relief  in  a  single  action. 

But  I  can  hardly  imagine  a  case  of  this  kind,  where  a  court 
of  equity,  having  original  jurisdiction,  may  not  retain  it  to  give 
full  and  complete  relief,  independently  of  this  provision  of  the 
statute.  In  this  case,  the  plaintiff  sets  out,  in  the  first  four 
folios  of  his  complaint,  a  complete  legal  title  to  the  premises 
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in  question,  and  this  part  of  the  complaint  concludes  as  fol- 
lows :  "  And  the  plaintiff  is  now  and  since  the  6th  day  of 
September,  1856,  has  been  lawfully  and  equitably  entitled  to 
the  possession  of  the  said  premises,  and  the  owner  thereof  in 
fee  simple,  and  the  said  Michael  McCarty,  well  knowing  the 
same,  wrongfully  withholds  the  possession  thereof  from  the 
plaintiff." 

This  is  a  distinct  allegation  that  the  plaintiff  is  "  the  owner 
of  the  premises  in  fee  simple"  and  "  is  equitably  and  lawfully 
entitled  to  the  possession ,"  and  that  the  defendant  "  wrongfully 
withholds  the  possession."  Here  is  a  complete  and  distinct 
legal  cause  of  action  alleged.  The  complaint  then  commences 
the  statement  of  a  new  cause  of  action,  as  follows  :  "  And  the 
plaintiff  further  says,  &c." 

The  complaint  then  goes  on,  sets  out  a  case  for  equitable  re- 
lief, entitling  the  plaintiff  to  a  conveyance  of  the  premises  from 
the  defendant  McCarty,  and  an  injunction  to  quiet  his  title,  &c., 
a  cause  of  action  entirely  inconsistent  with  the  former  one. 
The  complaint  asks  for  both  legal  and  equitable  relief,  and  the 
judgment  entered  up  follows  the  complaint,  and  gives  both 
legal  and  equitable  relief. 

It  seems  to  me,  that  this  is  not  admissible,  that  a  party  can- 
not blend  in  his  complaint  legal  and  equitable  claims  in  this 
way,  and  have  double  and  inconsistent  relief  in  the  same  action.- 
Such  a  mode  of  proceeding  destroys  all  order  and  congruity 
in  legal  proceedings.  (Smith  agt.  Halloclc,  8  How.  73  ;  Sweet 
agt.  Inrjerson,  12  How.  331.) 

Primarily,  the  plaintiff  needs,  and  is  entitled,  upon  this  com- 
plaint, to  equitable  relief.  "When  that  has  been  obtained,  he 
can  then  maintain  his  ejectment  or  action  to  recover  possession 
of  the  premises,  with  damages  for  the  withholding  the  same, 
with  the  rents  and  profits.  But  he  must  first  get  title,  and  he 
cannot,  in  my  opinion,  accomplish  the  object,  if  two  suits  in 
one,  in  tho  way  proposed.  Possibly,  upon  a  complaint  prop- 
erly framed,  he  may  have  complete  relief  in  one  suit. 

I  think  the  order  should  be  reversed,  and  the  judgment  set 
aside. 
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WELLES,  Justice,  concurred.* 
JOHNSON,  Justice,  dissented. 


NOTE. — This  case  is  not  in  conflict  with  Phillips  agt.  Gorham,  It  N.  7.  R.  2TO, 
or  Laub  agt.  Buckmil!er,  id.  620 ;  but  concurs  rather  with  the  views  of  SELDEN, 
J.,  in  Voorhees  agt.  Child's  executors,  id.  358,  and  of  COMSTOCK,  J.,  in  New-York 
and  New-Haven  Railroad  Company  agt.  Schuykr,  id.  604. 


SUPREME  COURT. 

CATHARINE  VALLANCE,  appellant,  agt.  JACOB  BAUSCH,  re- 
spondent. 

The  personal  property  of  a  married  woman,  continued  in  her,  or  acquired  and 
held  by  her  as  a  married  woman,  under  the  provisions  of  the  statutes  of  1848 
and  1849.  go,  on  her  death,  without  having  made  any  disposition  thereof  by 
will  or  otherwise,  absolutely  to  the  surviving  husband  as  his  own,  and  not  to  her 
next  of  kin. 

And  the  husband  is  so  entitled  to  it,  as  before  those  acts,  as  husband,  and  as  an 
incident  of  the  marriage,  and  flowing  from  it,  and  not  merely  as  an  incident  of 
his  administration,  or  rights  of  administration  on  her  estate.  (See  McCoskerstgt. 
Golding,  1  Brad.  64,  which  holds  that  the  husband's  right  to  such  property  is 
founded  solely  on  his  right  to  administer  on  her  estate.) 

And  these  marital  rights  of  the  husband,  under  which  he  takes  such  property, 
are  not  inconsistent  with,  and  are  not,  therefore,  presumed  to  be  abrogated  by 
the  statutes  of  184S  and  1849.  His  right  of  succession  maybe  a  marital  right, 
and  vest  in  him  by  the  marriage,  but  it  vests  subject  to  the  rights  of  the  wife  to 
hold,  use,  enjoy  and  dispose  of  her  property  as  freely  and  as  absolutely  and  ex- 
clusively as  she  could,  had  she  continued  single. 

No  doubt  it  was  competent  for  the  legislature  to  abolish  or  change  prospectively 
the  right  of  succession  of  the  husband  to  his  wife's  undisposed  of  personalty, 
and  his  right  as  tenant  by  the  curtesy  in  her  undisposed  of  realty  in  which  she 
had  an  estate  of  inheritance ;  but  the  legislature  intended  to  take  away  neither 
of  these  rights  by  the  acts  of  1848  and  1849.  (Disagreeing  with  the  case  of 
BilUngs  agt.  Baker,  15  How.  Pr.  Rep.  525 ;  POTTER,  Justice.) 

New-  York  General  Term,  May,  1859. 

Before  DAVIES,  CLERKE  and  SUTHERLAND,  Justices. 
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THIS  is  an  appeal  from  the  decree  of  the  surrogate  of  New- 
York,  admitting  to  probate  the  will  of  Catharine  E.  Bausch, 
the  wife  of  the  respondent. 

JOHN  "W.  EDMONDS,  for  appellant. 
K.  M.  HARRINGTON,  for  respondent 

By  the  court — SUTHERLAND,  Justice.  The  testatrix  was 
the  owner  of  certain  personal  property,  and,  during  coverture,  • 
made  her  will,  bequeathing  the  same,  bearing  date  December 
1st,  1856.  She  died  on  the  27th  of  March,  1857,  leaving  no 
children,  but  leaving  her  husband,  the  respondent,  and  the  ap- 
pellant, her  mother,  her  surviving. 

The  appellant  attended,  as  her  next  of  kin,  at  the  probate, 
and  filed  objections  thereto,  and  prayed  to  have*said  objections 
heard  ;  but  the  surrogate  decided  that  she  could  not  be  heard 
in  the  premises,  and  had  no  interest,  right  or  title  in  or  to  the 
goods,  chattels  and  credits,  whereof  the  said  Catharine  died 
the  owner  and  in  possession ;  but  that  the  same  belonged, 
after  due  administration,  to  the  respondent,  who  proposed  the 
will,  as  her  husband ;  and,  therefore,  that  the  appellant  had 
no  interest  in  the  matter  of  the  probate  of  the  will. 

It  does  not  expressly  appear,  but  it  is  presumed,  that  the 
marriage  took  place  subsequent  to  the  acts  of  1848  and  1849, 
for  the  more  effectual  protection  of  the  property  of  married 
women  ;  or,  if  it  took  place  before  those  acts,  that  the  prop- 
erty of  the  wife  was  acquired  by  her  subsequently,  so  that  she 
had,  as  a  married  woman,  all  the  rights  in  and  over  the  prop- 
erty intended  to  be  given  or  secured  to  married  women  by 
those  acts,  irrespective  of  any  constitutional  question,  or  of  any 
vested  right  of  the  husband. 

The  question,  then,  is,  to  whom  does  the  personal  property 
of  a  married  woman,  continued  in  her  or  acquired  and  held  by 
her  as  a  married  woman  under  the  protection  of  those  acts,  go 
on  her  death,  without  having  made  any  disposition  thereof  by 
will  or  otherwise,  the  husband  surviving  ?  Does  the  husband 
succeed  and  take  it  absolutely,  or  does  it  go  to  her  next  of  kin  ? 
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The  surrogate  held  in  this  case,  as  he  did  in  McCosker  agt. 
Oolding  (1  Bradf.  64),  that  the  statutes  of  1848  and  1849  had 
not  in  such  case  made  any  alteration  in  the  distribution  or  right 
of  succession ;  that  the  property  passed  to  the  surviving  hus- 
band absolutely,  subject  to  the  payment  of  the  wife's  debts, 
founding  his  right  to  the  property  on  his  sole  right,  if  other- 
wise competent,  to  administer  on  her  estate. 

The  learned  and  able  brief  submitted  by  the  counsel  for  the 
appellant  in  this  case  is  mainly  intended  to  show  that  the  hus- 
band's right  to  the  personal  estate  of  his  wife,  dying  intestate, 
was  not,  prior  to  the  acts  of  1848  and  1849,  an  incident 
merely  of  his  administration  or  right  of  administration  on  her 
estate,  but  a  right  as  husband,  incident  to  or  arising  from  the 
marriage  relation,  existing  and  continuing  in  him  in  the  life- 
time of  the  wife,  and  as  such  that  it  would  be  inconsistent  with 
the  object  and  provisions  of  the  acts  of  1848  and  1849,  and 
with  the  sole  and  separate  rights  and  interests  intended  to  be 
given  and  secured  to  marrried  women  in  and  over  their  prop- 
erty by  those  acts,  and,  therefore,  was  abrogated  by  those 
acts. 

It  must  be  conceded,  I  think,  that  if,  since  the  acts  of  1848 
and  1849,  the  husband  is  entitled  to  the  undisposed  of  person- 
alty of  his  wife  on  her  death,  he  takes  it  as  husband,  and  not 
as  administrator. 

His  right  of  administration  is  positive  and  certain  by  stat- 
ute, and  it  may  be  necessary  for  him  to  administer  on  her 
estate  in  order  to  recover  by  action  or  to  reduce  into  his  pos- 
session her  choses  in  action  or  chattels  in  the  possession  of 
third  persons;  but  it  is  presumed  that  a  voluntary  payment 
to  him  and  discharge  by  him  of  a  bond  or  note  belonging  to 
the  wife's  estate,  without  or  before  administration,  would  be 
perfectly  good.  Who  could  object? 

It  may  be  admitted  that  this  right  to  her  personalty  would 
follow  from  his  certain  and  positive  right  of  administration, 
and  from  the  exception  from  the  statute  of  distribution  of  his 
wife's  estate,  and  the  absence  of  any  accountability  or  liability 
on  his  part  as  administrator  or  otherwise,  except  for  the  debts 
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of  his  wife ;  and  yet,  why  was  he  excepted  from  the  statutes 
of  distribution,  except  as  husband  ?  and  why  his  certain  and 
positive  right  of  administration,  if  otherwise  competent,  except 
as  husband  ?  and  why,  if  any  other  person  administered,  or 
the  husband  died  without  having  fully  administered,  and  ad- 
ministration de  bonis  non  was  granted  to  a  third  person,  was 
such  other  administrator,  both  at  common  law  and  by  statute, 
a  mere  trustee  for  the  husband  or  his  representatives? 
(2  Kenfs  Com.  136 ;  8  Rw.  Slat.  5lli  ed.  §  30.) 

The  language  of  the  statutes,  in  excepting  the  estates  of  mar- 
ried women  from  distribution,  is,  that  "  their  husbands  may 
demand,  recover  and  enjoy,  the  same  as  they  are  entitled  by  the 
rules  of  the  common  laiv"  (3  Rev.  Stat.  5th  ed.  §  86.) 

It  is  said  in  the  books,  that  the  husband  is  entitled  to  ad- 
minister for  his  own  benefit  as  husband,  and  that  he  is  entitled 
for  his  own  benefit  to  all  of  his  wife's  chattels  real,  things  in 
action,  and  every  species  of  personal  property,  whether  re- 
duced to  possession  or  contingent,  or  recoverable  only  by  suit. 
(2  Kent's  Com.  135-,  Butler 's  note  304  to  Lib,  3  Co,  Litt.)  But 
he  could  not  take,  as  administrator  of  his  wife,  that  which 
he  was  absolutely  entitled  to  in  the  lifetime  of  his  wife  ;  and 
at  the  common  law,  by  the  marriage  he  became  absolutely 
entitled  to  all  her  goods  and  chattels  then  in  her  possession, 
or  which  came  into  her  possession  after  the  marriage,  and  to 
such  of  her  choses  in  action  as  he  should  reduce  into  his  pos- 
session during  her  life. 

I  think,  in  giving  construction  and  effect  to  the  statutes  of 
1848  and  1849,  as  to  the  personal  estate  of  married  women,  the 
common  law  or  statutory  right  of  the  husband,  when  those 
acts  were  passed,  even  to  the  choses  in  action  of  the  wife,  not 
reduced  into  possession  in  her  lifetime,  should  be  considered 
as  one  of  his  marital  rights,  commencing  with  the  marriage, 
continuing  in  him  during  their  joint  lives,  and  surviving  on 
her  death. 

Indeed,  it  has  been  recently  expressly  held  by  the  court  of 
appeals,  in  the  case  of  Westervelt  agt.  Gregg  (2  Kernan,  202), 
that  the  husband,  in  the  lifetime  of  the  wife,  had  a  vested  prop- 
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ertj  or  interest  in  his  wife's  choses  in  action,  not  reduced  into 
possession,  which,  the  statutes  of  1848  and  1849  could  not  con- 
stitutionally take  away. 

If  the  right  of  the  husband  to  reduce  the  wife's  choses  in 
action  into  his  possession  in  her  lifetime,  or  after  her  death,  in 
case  he  survived  her,  was  property  and  a  vested  right  or  inter- 
est in  the  husband  in  the  lifetime  of  the  wife,  certainly  her 
death  could  not  divest  it,  the  right  to  reduce  her  choses  in 
action  into  his  possession  absolutely  and  for  his  own  benefit 
remaining  in  him  after  her  death,  as  fully  and  completely 
as  before. 

When  the  acts  of  1848  and  1849  were  passed,  the  husband 
took  and  had  by  the  marriage,  absolutely  as  his  own,  not  only 
the  goods  and  chattels  of  his  wife  in  her  possession,  and  also  a 
right  during  their  joint  lives  to  reduce  her  choses  in  action 
into  possession  for  his  own  benefit,  by  action  or  otherwise ; 
but  he  also  took  and  had  by  the  marriage,  and  held  during 
their  joint  lives,  a  right  after  her  death,  if  he  survived  her,  at 
common  law  and  by  statute,  as  her  administrator  or  other- 
wise, to  take  and  hold,  reduce  into  his  possession,  and  recover 
absolutely  &r  his  own  use  and  benefit,  subject  to  the  payment 
of  her  debts,  all  of  her  chattels,  personal  estate,  and  choses  in 
action,  which  he  had  not  reduced  into  his  possession  in  her 
lifetime,  or  which  had  not  become  his  absolutely  prior  to  her 
death,  by  being  by  her  reduced  into  her  possession. 

Now,  the  right  of  the  husband  after  the  death  of  the  wife  to 
take,  reduce  into  his  possession  and  keep  as  his  own,  her  choses 
in  action  and  personalty  after  paying  her  debts,  being,  in  the 
lifetime  of  the  wife,  just  as  positive  and  certain  as  his  right  to 
reduce  her  choses  in  action  into  his  possession  in  her  lifetime, 
if  the  one  flowed  from  the  marriage  and  was  a  vested  right  in 
the  husband  in  the  lifetime  of  the  wife,  the  other  also  flowed 
from  the  marriage,  and  was  a  vested  right  in  the  husband  in 
the  lifetime  of  the  wife. 

The  exercise  of  either  right  depended,  of  course,  upon  the 
life  of  the  husband — both  rights  were  liable  to  be  defeated  by 
his  dying  before  his  wife  ;  but  if  he  lived  or  survived  his  wife, 
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both  rights  were  fixed  and  certain ;  and  I  do  not  see  how  the 
court  of  appeals  could  have  held  otherwise  than  they  did  in 
WesterveU  agt.  Gregg,  that  the  right  of  the  husband  in  and  over 
the  choses  in  action  of  his  wife,  when  the  acts  of  1848  and 
1849  were  passed,  was  a  vested  right.  Certainly  its  liability 
to  be  defeated  by  the  death  of  the  husband  did  not  make  it 
contingent,  or  prevent  it  from  being  vested  ;  otherwise,  every 
expectant  estate  or  right  of  possession,  to  be  exercised,  or  to 
take  effect  in  possession  in  the  lifetime  or  on  the  death  of 
another,  would  be  contingent ;  as  the  remainderman  or  holder 
of  such  right  of  possession  might  die  before  he  exercised  the 
right,  or  before  the  person  on  whose  death  his  expectant  es- 
tate or. interest  was  to  take  effect  in  possession.  (2  Cruise  Dig. 
270;  Fearne,  Con.  Rem.  216,  7th  ed. ;  2  Vesey,  J.  p.  357.) 

As  the  law  was  when  the  acts  of  1848  and  1849  took  effect, 
the  husband,  by  the  marriage,  took  a  certain  and  positive  right 
to  all  his  wife's  choses  in  action,  liable  to  be  defeated  only  by 
his  death,  before  he  had  exercised  the  right  and  reduced  them 
into  his  possession,  leaving  her  surviving. 

As  to  his  right  to  her  choses  in  action  as  her  survivor,  his 
right  of  administration  on  her  estate  was  positive  and  certain 
by  statute,  if  not  at  common  law  ;  it  might  have  been  neces- 
sary for  him  to  administer  to  enforce  her  rights  in  action ;  but 
if  he  did  administer,  his  letters  of  administration  were  only 
evidence  of  his  common  law  right  and  title,  and  beneficial  in- 
terest as  husband. 

As  to  the  goods,  chattels  and  personalty  of  the  wife  in  her 
possession  at  the  time  of  the  marriage,  or  which  came  into  her 
possession  afterward  during  the  marriage,  there  is  not  a  color- 
able reason  for  saying  that  on  her  death  he  took  them  as  her 
administrator,  or  as  an  incident  merely  of  his  right  of  admin- 
istration, for  they  must  have  absolutely  vested  in  him  as  his 
own,  as  husband,  in  her  lifetime. 

It  does  not  appear  either  in  this  case,  or  the  case  of  3fc  Cos- 
Jeer  agt.  Golding  (1  Bradf.  64),  whether  the  personalty  of  the 
testatrix  consisted  wholly  or  in  part  of  goods,  chattels  and 
property  actually  in  her  use  and  possession  in  her  lifetime,  or 
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of  choses  in  action,  rights  and  credits,  which  she  had  never 
reduced  to  her  possession. 

I  think,  therefore,  that  in  this  case,  the  appellant  has  a  right 
to  take  the  position,  that  if,  since  the  acts  of  1848  and  1849,  on 
the  death  of  the  wife  without  having  disposed  of  her  person- 
alty, by  will  or  otherwise,  the  husband  is  entitled  to  it  abso- 
lutely as  his  own,  subject  to  the  payment  of  her  debts,  that  he 
is  so  entitled  to  it,  as  before  those  acts,  as  husband,  and  as  an 
incident  of  the  marriage,  or  flowing  from  it,  and  not  merely  as 
an  incident  of  his  administration,  or  rights  of  administration 
on  her  estate. 

But,  giving  the  appellant  the  benefit  of  this  position,  does  it 
follow  that  this  right  of  the  husband  would  be  inconsistent 
with  the  rights  intended  by  the  acts  to  be  given  and  secured 
to  married  women  in  and  over  their  property,  so  that  it  must 
be  presumed  this  right  of  the  husband  was  intended  to 
be  abrogated  thereby  ?  I  think  not.  After  the  most  careful 
analysis  of  words  and  principles  bearing  on  this  question,  I 
can  see  no  such  inconsistency.  The  act  of  1848  is  entitled, 
"  An  act  for  the  more  effectual  protection  of  the  rights  of  mar- 
ried women,"  and  that  act  and  the  act  of  1849,  amending  it, 
were  intended  to  give,  and  do  give  to  a  married  woman  the 
separate  use  and  absolute  disposition  of  her  property,  real  and 
personal,  by  will  or  otherwise,  as  if  she  were  a,  feme  sole.  She 
may  use  and  enjoy  it,  and  dispose  of  it  as  freely  and  as  abso- 
lutely and  exclusively  as  she  could  had  she  continued  single ; 
but  she  is  nevertheless  a  married  woman,  and  must  dispose  of 
it  as  a  married  woman ;  and  admit,  that  her  husband,  on  her 
death,  succeeds  to  her  undisposed  of  personal  property,  as  hus- 
band and  not  as  administrator ;  his  right  of  succession,  as  hus- 
band, would  no  more  interfere  with  her  rights  in  and  over  the 
property  in  her  lifetime,  than  would  the  succession  of  her 
mother  or  child  as  next  of  kin.  The  right  of  succession  is  not 
a  right,  but  an  incident  of  property,  given  to  it  by  law.  The 
inheritable  quality  or  incident  of  real  estate,  as  to  its  possessor, 
may  be  the  measure  of  the  quantity  of  his  estate  or  interest, 
out  it  cannot  be  called  his  right,  but  rather  the  right  of  his 
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heirs.  What  other  or  further  right  of  property  is  there  or  can 
there  be.  than  the  right  of  its  free  and  exclusive  use  and  en- 
joyment during  life,  with  a  right  of  free  and  absolute  disposi- 
tion ?  These  rights  the  married  woman  can  take,  and  has 
under  the  acts  as  to  her  personalty,  without  interfering  with 
the  right  of  succession  of  her  husband.  His  right  of  succes- 
sion may  be  a  marital  right,  and  vest  in  him  by  the  marriage, 
but  it  vests  subject  to  these  rights  of  the  wife,  and  thus  can 
never  interfere  with  them. 

There  cannot  be  two  antagonistic  rights  of  possession  and  en- 
joyment in  different  persons  in  the  same  property  at  the  same 
time ;  and,  therefore,  the  acts  of  1848  and  1849  have  abro- 
gated the  husband's  common  law  right  to  the  use,  rents  and 
profits  of  his  wife's  real  estate  during  their  joint  lives,  and  also 
his  common  law  right  to  the  disposition  of  her  personalty  dur- 
ing their  joint  lives  ;  but  there  might  be  a  hundred  successive 
estates  in  remainder,  existing  in  different  persons  at  the  same 
time,  and  vested  too,  limited  upon  an  estate  for  life  in  posses- 
sion, without  at  all  interfering  with  the  estate,  right  of  posses- 
sion, and  enjoyment  of  the  grantee  or  holder  of  the  lifeestate; 
and  if  you  give  to  the  grantee  or  holder  of  the  life  estate  in 
possession  an  absolute  right  or  power  of  disposition  of  the 
property,  this  does  not  prevent  the  estate  of  the  remainderman 
from  being  technically  vested,  subject  to  such  right  and  power 
of  disposition,  although  it  may  infinitely  diminish  the  proba- 
bility and  value  of  the  remainderman's  expectant  future  right 
of  possession.  The  remainder  would  be  vested,  if  the  remain- 
derman was  a  person  ascertained,  and  in  being,  and  capable  of 
taking  the  possession  immediately  on  the  termination  of  the 
estate,  for  life  in  possession,  without  the  holder  of  the  estate  for 
life  having  exercised  his  absolute  power  of  disposition. 

Before  the  Revised  Statutes,  a  general  devise  of  real  estate, 
without  specifying  any  particular  estate,  with  an  absolute  power 
of  disposition  annexed,  gave  a  fee ;  but  a  devise  for  life  in  ex- 
press terms,  with  a  like  power  of  disposition,  gave  only  a  life 
estate.  (Jackson  agt.  JfolbinSj  16  John.  638.) 

The  article  of  the  Revised  Statutes,  as  to  "  powers,"  permits 
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future  estates  to  be  limited  on  a  particular  estate  for  life  or 
years,  with  absolute  power  of  disposition,  except  as  against 
purchasers  and  creditors ;  and  when  there  is  no  limitation  of  a 
remainder  on  such  particular  estate  of  the  grantee  of  the  power, 
it  declares  that  he  shall  be  entitled  to  an  absolute  fee. 

Before  the  Revised  Statutes,  there  could  be  a  limitation  of 
personal  goods,  chattels  and  money,  by  way  of  remainder  or 
executory  devise  after  a  bequest  for  life.  (Hyde  agt.  Parratt, 
1  P.  W.  1 ;  Tissen  agt.  Tissen,  id.  500 ;  Westcott  agt.  Cody,  7 
John.  Ch.  R.  335 ;  Mo/at  agt.  Strong,  10  John.  12.)  But  a 
grant  or  bequest  of  goods  and  chattels  for  life,  with  an  abso- 
lute power  of  disposition,  made  the  gift  as  to  the  first  taker 
absolute,  and  any  ulterior  limitation  over,  void.  (Fearne's 
Exec.  Dev.  Powell's  ed.  167,  226,  n.  1 ;  arguments  of  counsel  in 
Jackson  agt.  Bobbins,  16  John.) 

Yet,  if  a  husband  by  marriage  articles,  or  post-nuptial  agree- 
ment, gave  his  wife  her  goods  and  chattels,  or  the  use  of  her 
goods  and  chattels  for  life,  with  absolute  power  of  disposition, 
there  is  no  doubt,  in  case  of  her  death  without  having  disposed 
of  them,  that  the  husband  would  have  taken  them  as  his  own, 
by  virtue  of  his  original  right  and  title  as  husband.  (See  the 
cases  cited  by  Mr.  Bradford  in  McCosker  agt.  Oolding,  1  Bradf. 
64,  above  cited,  and  Moehring  agt.  Mitchell,  1  Barb.  Ch.  R.  271 ; 
Strong  agt.  Wilkin,  id.  9.) 

No  doubt  the  rights  of  the  husband  in  his  wife's  personalty 
and  in  her  real  estate,  which  he  acquired  by  marriage,  and  by 
marriage  and  the  birth  of  issue  as  tenant  by  the  curtesy,  being 
rights  given  him  by  law,  he  could  waive  or  release  them  abso- 
lutely, either  by  ante  or  post-nuptial  agreement ;  but  the  point 
is,  that  if  the  instrument  went  no  further  than  to  release  and 
give  to  the  wife  her  goods  and  chattels,  or  the  sole  and  separate 
use  of  her  goods  and  chattels,  or  of  her  real  estate,  for  her  life, 
with  an  absolute  power  of  disposition,  his  right  of  succession  to 
the  goods  and  chattels,  and  his  right  as  tenant  by  the  curtesy 
in  her  real  estate,  would  have  remained  in  him  as  husband,  on 
her  death,  without  having  disposed  of  them.  The  presumption 
would  have  been,  that  he  made  the  agreement  in  favor  of  his  wife 
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with  a  knowledge  of  his  legal  rights  as  husband,  and  that  he  did 
not  intend  to  release  them  any  further  than  the  express  uwrds  of  the 
instrument  and  the  specific  rights  and  power  thereby  given  to  his 
wife  required. 

•  Precisely  so,  in  construing  these  acts  of  1848  and  1849,  we 
are  to  presume  that  the  legislature  passed  them  with  the 
knowledge  of  the  husband's  common  law  fights,  and  that  these 
rights  were  not  intended  to  be  taken  away  any  further  than 
was  necessary  to  secure  to  married  women,  as  against  their 
husbands,  the  free,  sole,  separate  use  and  enjoyment,  and  ab- 
solute disposition  of  their  property.  These  are  all  the  bene- 
ficial rights  of  property  that  could  be  conferred  on  them,  or 
secured  to  them. 

An  alteration  by  the  statutes  of  the  legal  right  of  succession, 
or  of  the  legal  disposition  of  their  property  on  their  death,  with- 
out having  disposed  of  it  by  will  or  otherwise,  would  have 
been,  unnecessarily  for  the  declared  purposes  of  the  acts,  taking 
rights  from  the  husband,  and  conferring  them,  not  on  his  wife, 
but  on  others. 

What  principle  of  public  policy  or  political  economy  would 
have  induced  the  legislature  to  take  away  the  husband's  right 
of  succession  to  his  wife's  undisposed  of  personalty  and  give  it 
to  her  next  of  kin,  after  securing  to  the  wife  during  her  life  all 
the  beneficial  rights  she  ever  had  or  could  have  as  &feme  sole 
in  or  over  it  ? 

If  the  force  and  direction  of  one's  affections  while  living 
should  direct  the  legal  disposition  of  property  after  death,  I 
should  not  like  to  believe  that  a  majority  of  married  women 
would  ask  for  the  construction  of  these  acts  insisted  on  by  the 
appellant. 

No  doubt  it  was  competent  for  the  legislature  to  abolish  or 
change  prospectively  the  right  of  succession  of  the  husband  to 
his  wife's  undisposed  of  personalty,  and  his  right  as  tenant  by 
the  curtcsy  in  her  undisposed  of  realty,  in  which  she  had  an 
estate  of  inheritance ;  but  I  think  the  legislature  intended  to 
take  away  neither  right  by  these  acts,  notwithstanding  the  able 
opinion  of  Mr.  Justice  POTTER  on  the  latter  point,  in  Billings 
agt.  Baker  and  others  (15  How.  Pr  R.  525V 
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I  express  here  an  opinion  on  this  question,  whether  the  right 
or  estate  of  tenant  by  the  curtesy  has  survived  the  acts  of 
1848  and  1849,  because  the  opinion  of  Judge  POTTER  in  the 
case  last  cited  was  particularly  cited  and  insisted  on,  on  the 
argument  of  this  case  ;  and  because  I  admit,  after  conceding  to 
the  appellant  her  position  in  this  case,  that  the  husband's  right 
to  his  wife's  undisposed  of  personalty  on  her  death,  if  he  has 
any  since  the  acts,  is  a  right  as  husband  existing  initiate  in  the 
lifetime  of  the  wife,  and  which  has  survived  the  acts ;  that  the 
reasons  above  stated  to  show  that  such  right  is  not  inconsistent 
with  the  acts,  in  the  main,  apply  equally  to  the  question  of  the 
husband's  right  or  estate  as  tenant  by  the  curtesy. 

Of  course,  both  questions  are  mere  questions  of  intention — 
how  far  the  acts  were  intended  to  operate. 

If  these  rights  of  the  husband  have  been  taken  away  by  the 
acts,  it  is  done  by  implication. 

In  Bower  agt.  Lease  (5  Hill,  226),  the  court  say :  "As  laws 
are  presumed  to  be  passed  with  deliberation,  and  with  full 
knowledge  of  all  existing  ones  on  the  same  subject,  it  is  but 
reasonable  to  conclude  that  the  legislature,  in  passing  a  statute, 
did  not  intend  to  interfere  with  or  abrogate  any  former  law 
relating  to  the  same  matter,  unless  the  repugnancy  between 
the  two  is  irreconcilable.  Hence,  a  repeal  by  implication  is 
not  favored,"  &c.  (See  also  Me  Cartee  agt.  The  Orphan  Asylum 
Society,  9  Cowen,  437,  506.) 

Much  stress  has  been  put  on  the  words,  "  and  shall  continue 
her  sole  and  separate  property,  as  if  she  were  a  single  female," 
and  the  words,  "  but  shall  be  her  sole  and  separate  property,  as 
if  she  were  a  single  female,"  &c.,  in  the  first  and  second  sec- 
tions of  the  act  of  1848,  and  on  the  words,  "  and  the  same 
shall  not  be  subject  to  the  disposal  of  her  husband,  nor  be  liable, 
for  his  debts"  in  the  f'rst  section  of  the  act  of  1849,  as  showing 
these  acts  to  be  irreconcilable  with  the  continuance  of  the 
rights  of  the  husband  in  question. 

As  to  the  words  above  quoted  from  the  act  of  1848,  taken 
literally,  they  are  simply  absurd,  and  would  involve  even  a 
legislative  impossibility. 
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The  property  of  a  single  female  cannot  literally  continue  in 
her  after  marriage  as  if  she  were  a  single  female.  The  act  of 
1818  was  intended  to  secure  to  a  married  woman  the  sole  and 
separate  use  of  her  property  as  if  she  were  single,  and,  from  the 
peculiar  phraseology  above  quoted,  was  probably  intended  to 
give  her,  and  probably  would  have  given  her,  a  right  to  dis- 
pose of  it  (otherwise  than  of  her  personalty  by  will),  as  if  she 
were  single  ;  but  the  act  of  1848  probably  did  not  remove  the 
disability  placed  on  married  women  by  the  Revised  Statutes, 
of  disposing  of  their  personalty  by  will  ( Wadams  agt.  The 
American  Home  Missionary  Society,  2  Kernan,  415) ;  nor  have 
both  acts  removed  the  disability  of  coverture  as  to  her  prop- 
erty, so  that  she  can  bind  herself  personally  as  a  feme  sole  by 
her  contracts,  and  thus  at  law  lead  to  an  involuntary  alienation 
of  her  property  by  judgment  and  execution.  (Yak  agt.  De- 
derer,  17  How.  Pr.  R  165 ;  £  C.  18  N.  Y.  R.  265.) 

These  acts  have  not,  therefore,  in  all  respects,  removed  the 
disability  of  coverture  as  to  the  property  of  married  women. 
They  have  removed  it,  so  far  as  it  was  for  their  benefit,  and  no 
further. 

Before  the  personalty  of  married  women,  dying  intestate, 
can  go  to  their  next  of  kin,  the  exception  of  their  estates  from 
the  statute  of  distribution  must  be  repealed — who  can  say  that 
the  acts  of  1848  and  1849  imply  such  repeal,  or  that  such  re- 
peal would  be  for  their  benefit  ?  So  as  to  the  phraseology  of 
the  act  of  1849,  "  and  the  same  shall  not  be  subject  to  the  dis- 
posal of  her  husband,  or  liable  for  his  debts ;"  the  act  was 
intended  to  protect  the  property  of  the.  wife  against  the  hus- 
band and  his  debts  in  her  lifetime.  Of  what  consequence  is  it 
to  her  whether  the  property  is  sold  for  the  debts  of  her  hus- 
band, or  of  her  next  of  kin,  after  her  death  ? 

For  these  reasons,  which  have  been  stated  much  more  at 
large  than  I  intended  before  I  looked  into  the  cases  bearing  on 
the  construction  of  these  acts,  I  am  of  the  opinion  that  the  de- 
cree of  the  surrogate  in  this  case  should  be  affirmed  with  costs. 
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SUPEEME  COURT. 
STEPHEN  P.  FORMAN  agt.  MILES  FORMAN. 

It  has  long  been  settled  by  the  general  term  in  the  6th  judicial  district,  that 
where  a  notice  of  appeal  from  a  justice's  judgment  states  a  single  ground  on 
which  the  appeal  is  founded,  it  confers  jurisdiction  on  the  county  court  to  ex- 
amine the  whole  case,  as  set  forth  in  the  justice's  return,  to  see  if  any  error  has 
been  committed,  for  which  the  judgment  ought  to  be  reversed.  (This,  it  will  be 
seen,  is  adverse  to  the  decisions  in  the  1th  district,  in  the  case  of  Derby  agt.  Han- 
nin,  15  Sow.  32;  and  Bush  agt.  Dennison,  14  id.  307.) 

There  is  no  authority  for  the  recovery  of  compound  interest  in  an  action  at  law,  un- 
less there  has  been  a  promise  in  writing  to  pay  it,  after  interest  has  become  due, 
or  without  proof  of  peculiar  facts  taking  it  out  of  an  ordinary  claim  of  au  ac- 
count or  note. 

Chenango  General  Term,  May,  1859. 

Present,  MASON,  BALCOM  and  CAMPBELL,  Justices. 

THIS  action  was  brought  before  a  justice  of  the  peace,  where 
the  plaintiff  recovered  a  judgment  against  the  defendant,  for 
$32.74,  besides  costs.  The  Tioga  county  court  affirmed  the 
judgment,  on  the  ground  that  the  notice  of  appeal  to  that  court 
did  not  state  the  grounds  upon  which  the  appeal  was  founded, 
within  the  rule  laid  down  in  Derby  agt.  Hannin,  15  How.  Pr. 
E.  32  ;  Bush  agt.  Dennison,  14  How.  Pr.  R.  307  ;  6  Abb.  183. 
The  notice  contained  the  following  grounds  of  appeal :  "  1st. 
The  justice  improperly  admitted  the  evidence  of  C.  Y.  S. 
Blivin,  a  witness  sworn  on  the  part  of  the  plaintiff,  and  other 
evidence.  2d.  The  justice  improperly  permitted  C.  V.  S. 
Blivin  to  be  sworn  as  a  witness  for  the  plaintiff.  3d.  The 
justice  should  have  given  judgment  for  the  defendant  against 
the  plaintiff.  4th.  The  judgment  rendered  by  the  justice  is 
not  sustained  by  the  evidence,  and  is  against  the  evidence. 
5th.  The  said  judgment  is  not  sustained  by  the  law,  and  is 
against  law."  The  notice  concluded  with  this  clause :  "  And 
the  appellant  will  rely  upon  these  grounds,  and  such  others  as 
shall  appear  in  the  justice's  return,  for  a  reversal  of  the  afore- 
said j  udgment." 
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The  action  was  founded  upon  a  note,  on  which  there  was 
due  only  about  $10.87  ;  and  upon  an  account,  on  which  there 
was  a  balance  due,  aside  from  interest,  of  only  about  $11.43. 
The  defendant  established  a  counter-claim  that  amounted  to 
about  $12.99.  And  aside  from  interest  on  the  account  proved 
by  the  plaintiff,  there  was  a  balance  due  him  on  both  the  ac- 
count and  note,  over  and  above  the  defendant's  counter-claim, 
of  only  about  $9.31,  aside  from  interest. 

The  plaintiff  called  one  Blivin  as  a  witness,  who  testified  : 
"  The  custom  of  the  country,  so  far  as  I  know,  is  to  let  ac- 
counts run  from  May  till  May,  and  cast  interest  on  all  balances 
due  on  the  first  of  May  ;  that  is,  where  accounts  run,  to  cast 
interest  on  the  balance  due  on  the  first  of  May  in  each  year." 
No  other  evidence  was  given,  that  affected  the  question  of 
interest.  The  plaintiff  purchased  the  account,  on  which  he 
recovered,  of  the  witness  Blivin.  It  commenced  in  1837,  and 
ended  in  1852. 

There  was  no  possible  way  by  which  the  justice  could  have 
made  out  that  there  was  $32.74  due  the  plaintiff,  on  the  de- 
mands proved,  over  and  above  the  counter-claim  established 
by  the  defendant,  except  by  computing  interest  on  the  account 
the  plaintiff  purchased  of  Blivin  and  compounding  it. 

The  defendant  appealed  from  the  judgment  of  the  county 
court,  to  this  court. 

WARNER,  TRACY  &  WALKER,  for  plaintiff. 
FARRINGTON  &  PARKER,/^  defendant. 

By  the  court — BALCOM,  Justice.  The  defendant's  notice  of 
appeal,  from  the  judgment  of  the  justice  to  the  county  court, 
was  clearly  sufficient,  according  to  decisions  heretofore  made 
by  this  court,  at  general  term,  in  this  district,  to  authorize  a 
reversal  of  the  judgment  of  the  justice,  for  any  error  com- 
mitted by  him,  affecting  the  merits  of  the  case,  prejudicial  to 
the  defendant.  Such  decisions  show,  that,  if  the  notice  states 
a  single  ground  on  which  the  appeal  is  founded,  it  confers  ju- 
risdiction on  the  county  court  to  examine  the  whole  case,  as  set 
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forth  in  the  justice's  return,  to  see  if  any  error  has  been  com- 
mitted for  which  his  judgment  ought  to  be  reversed.  And  we 
think  this  rule  enables  the  county  court  to  "give  judgment 
according  to  the  justice  of  the  case,  without  regard  to  techni- 
cal errors  and  defects,"  as  section  366  of  the  Code  enjoins. 
This  court  has  uniformly  held  this  rule  in  this  district  since 
the  year  1847  ;  and  although  none  of  the  decisions,  which  so 
hold,  have  been  reported,  yet  we  feel  bound  to  follow  them, 
because  we  believe  they  are  correct,  notwithstanding  the  ad- 
verse decisions  in  other  districts  which  have  been  published. 

If  the  evidence  authorized  the  justice  to  allow  interest  on 
the  account  the  plaintiff  purchased  of  Blivin,  as  to  which  I 
will  express  no  opinion,  it  did  not  make  a  case  for  compound- 
ing it,  which  he  must  have  done,  or  his  judgment  would  not 
have  amounted  to  $34.74,  besides  costs.  I  know  of  no  princi- 
ple or  adjudged  case  that  authorizes  the  recovery  of  compound 
interest  in  an  action  at  law,  unless  there  has  been  a  promise  in 
writing  to  pay  it,  after  it  could  be  said  to  be  morally  due,  or 
without  proof  of  some  peculiar  facts,  not  established  in  this 
case.  (See  Kellogg  agt.  HicJcok,  1  Wend.  521 ;  Jackson  agt. 
Campbell,  5  id.  572  ;  Connecticut  agt.  Jackson,  1  Johns.  Ch.  R. 
13  ;  Van  Benschooten  agt.  Lawson,  6  id.  313  ;  5  Paige,  98  ;  9 
id.  334 ;  11  id.  228  ;  Boyer  agt.  Pack,  2  Denio,  107.)  The  case 
of  Jackson  agt.  Campbell  is  unlike  this  in  many  respects,  and 
is  no  authority  for  upholding  the  judgment  herein. 

The  justice  erred  in  holding  that  the  plaintiff  was  entitled 
to  compound  interest  on  the  account  he  purchased  of  Blivin, 
and  his  judgment,  as  well  as  that  of  the  county  court,  must  be 
reversed  with  costs. 

Decision  accordingly. 

YOL.  XVII.  17 
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SUPREME  COURT. 
JOHN  FAIRBANKS  agt.  PATRICK  TREGENT,  Jr.,  and  others. 

"  A  party  to  an  action  or  proceeding  may  be  examined  as  a  witness  in  his  own 
behalf,  the  same  as  any  other  witness."  (Code,  §  399.) 

The  question  is,  does  this  clause,  taken  in  connection  with  the  rest  of  the  section, 
authorize  the  examination  of  a  non-resident  party  on  his  own  behalf  on  com- 
mission t 

Held  (before  the  amendment  in  1859),  that  if  a  party  wishes  to  be  a  witness  in  his 
own  behalf,  whether  he  resides  within  or  without  the  jurisdiction  of  the  court, 
he  shall  attend  in  person  on  the  trial,  unless  the  opposite  party  has  seen  fit,  by 
his  own  act  in  giving  notice  of  his  own  examination,  to  force  him  to  be  a  wit- 
ness ;  in  which  case,  if  a  non-resident,  he  may  be  examined  on  commission. 
(See  NOTE  cJ,  the  end  of  the  case.) 

New-  York  General  Term,  January,  1859. 

THE  defendant  was  a  resident  of  the  state  of  Michigan,  and 
an  application  was  made  by  him  for  the  examination  of  him 
self  and  other  non-residents  of  this  state,  on  his  own  behalf. 
No  notice  of  the  intended  examination  of  the  plaintiff,  at  the 
trial,  had  been  given,  and  it  was  insisted  by  him  that,  under 
such  circumstances,  a  commission  could  not  issue  for  the  ex 
animation  of  the  defendant  on  his  own  behalf.  The  judge  at 
special  term,  in  Kings  county,  granted  the  motion.  After  a 
change  of  venue  to  the  city  and  county  of  New- York,  an  ap- 
peal to  the  general  term  was  taken. 

WM.  TRACY,  for  plaintiff. 
L.  K.  MILLER,  for  defendants. 

By  the  court — ROOSEVELT,  Justice.  The  Code  provides 
that  "  a  party  to  an  action  or  proceeding  may  be  examined 
as  a  witness,  in  his  own  behalf,  the  same  as  any  other  wit- 
ness." As  non-resident  witnesses  generally  may  have  their 
testimony  taken  by  commission,  on  written  interrogatories  and 
cross-interrogatories,  without  the  necessity  of  personal  attend- 
ance in  court,  it  is  insisted  that,  under  the  language  above 
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quoted,  the  same  rule  applies  to  non-resident  parties.  It  is 
undoubtedly  true  that  the  clause  in  which  the  above  provision 
occurs  contains  no  limitation  as  to  non-residence,  while  it  does 
contain  certain  other  specific  restrictions,  namely :  1st.  That 
"  the  adverse  party,  or  person  in  interest,"  shall  be  "  living ;" 
(although  it  is  not  perceived  how  a  dead  body  can  be  an  "  ad- 
verse party  or  person)."  2d.  That  he  shall  not  be  the  assignee 
or  legal  representative  of  a  deceased  person.  3d.  That  the 
party  proposing  to  be  examined  shall  give  ten  days'  notice  of 
such  intended  examination.  And  applying  the  argument 
deduced  from  the  maxim  of  expressio  unius  exclusio  al- 
terius,  it  would  seem  to  follow  that  a  non-resident  party,  who 
wishes  to  be  examined,  need  not  for  that  purpose  attend  in 
person. 

It  is  said,  however,  that  a  subsequent  clause  of  the  section  in 
question  overthrows  this  inference.  That  clause,  on  a  careful 
perusal,  will  be  found  to  be  confined  to  the  case  of  a  party 
receiving  a  notice  that  his  adversary  intends  to  be  examined, 
and  not  to  be  applied  to  the  case  of  a  party  giving  a  notice  that 
he  himself  means  to  be  a  witness.  It  provides  that  on  receiv- 
ing such  notice  of  his  adversary's  intention  to  be  examined 
(whether  viva  voce  or  on  commission,  seems  immaterial),  he 
may,  if  a  non-resident,  have  his  own  examination  taken  by 
commission.  But  it  is  asked,  and  very  pertinently,  if  it  was 
intended,  by  the  first  clause,  that  a  non-resident  might  in  any 
event  be  examined  on  commission,  why  insert  another  clause 
that  he  might  do  so  in  the  particular  event  of  his  adversary's' 
being  examined  ? 

The  provision,  in  that  view  of  the  section,  would  be  entirely 
superfluous.  We  are  bound,  however,  to  give  it  some  effect 
if  practicable.  The  only  way  of  doing  so  is,  to  regard  it  as 
limiting  still  further  the  generality  of  the  previous  language. 
And  so  interpreting  it,  the  result  would  be,  and  it  certainly  is 
not  an  objectionable  result,  that  if  a  party  wishes  to  be  a  wit- 
ness on  his  own  behalf,  whether  he  reside  within  or  without 
the  jurisdiction,  he  shall  attend  in  person  and  submit  to  an 
examination  in  the  face  of  the  court,  unless  the  opposite  party 
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has  seen  fit,  by  his  own  act,  to  force  him  to  be  a  witness.  In 
which  case,  if  a  non-resident,  he  need  not  make  a  distant  jour- 
ney, but  may  have  his  testimony  taken  on  written  interrogatories 
and  cross-interrogatories,  to  be  settled  and  transmitted  to  him. 
This  interpretation  gives  effect  to  all  parts  of  the  section,  and 
merely  requires  the  insertion  in  the  first  clause  of  the  words 
"  on  the  trial,"  which  it  is  obvious  were  in  the  mind  of  the 
legislature,  and  are  necessarily  to  be  implied,  in  order  to  make 
the  whole  provision  harmonious  with  itself,  and  reasonable  in 
its  operation.  The  first  clause  of  the  section,  in  that  view, 
would  read  as  follows :  "  A  party  to  an  action  or  proceeding 
may  be  examined  (on  the  trial),  as  a  witness  in  his  own  behalf, 
the  same  as  any  other  witness." 

Order  appealed  from,  reversed  without  costs. 


NOTE. — This  case  is  reported  16  How.  187,  where  the  opinion  of  Judge  LOTT, 
given  at  the  special  term,  will  be  found.  The  amendment  to  section  399  of  the 
Code  (see  Howards  Code,  supplementary  chapter),  which  does  away  with  the  ne- 
cessity of  giving  notice  of  the  intended  examination  of  a  party,  leaves  Judge 
Lori's  opinion  standing  as  good  authority  upon  this  question.  The  ground  of 
difference  in  the  foregoing  opinion,  to  wit :  the  giving  of  notice,  being  obviated, 
it  is  fair  to  infer  that  the  opinions  of  Judges  ROOSEYHLT  and  LOTT  now 
•»eree. — (REPOBTEB, 


SUPREME  COURT. 


In  the  matter  of  the  claim  of  AGNES  MARY  GRANT  agt. 
ELISHA  W.  CHESTER,  gentleman,  &c. 

Where  attorneys  at  law  receive  money  for  investment,  in  their  professional 
character,  the  right  exists  of  proceeding  summarily  against  them  to  compel 
the  payment  over  of  such  money  in  their  hands.  It  is  not  essential  that 
they  should  have  received  the  money  in  any  suit  or  legal  proceeding,  or  that 
they  should  have  been  employed  to  commence  legal  proceedings. 

NeW'York  Special  Term,  December,  1858. 

THIS  was  an  application  made  by  Mrs.  Agnes  Mary  Grant, 
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to  compel  the  defendant  Chester,  an  attorney  of  this  court,  to 
pay  over  to  her  moneys,  the  proceeds  of  drafts  placed  by  her 
in  his  hands,  early  last  summer,  to  invest  upon  bonds  and 
mortgages.  In  July  or  August,  she  determined  to  make  a 
different  use  of  the  money,  and,  as  it  was  not  then  loaned  on 
bond  and  mortgage,  gave  him  notice  that  she  should  want  it 
in  October  and  November.  On  the  1st  of  November,  she 
called  upon  him  for  it,  and  he  refused  to  give  it  up  to  her,  in- 
sisting that  he  had  promised  to  loan  it  on  bond  and  mortgage, 
and  also  that  he  had  received  information  that  the  money  was 
in  some  way  trust  funds,  and  that,  until  he  could  obtain  infor- 
mation from  England  in  relation  to  the  manner  Mrs.  Grant 
obtained  them,  he  would  not  pay  them. 

"W.  TRACY,  for  Mrs,  Grant. 
E.  W.  CHESTER,  in  person. 

BALCOM,  Justice.  This  is  a  motion  to  compel  Elisha  W. 
Chester,  an  attorney  of  this  court,  to  pay  over  certain  moneys 
in  his  hands  to  Mrs.  Agnes  Mary  Grant ;  and  the  affidavits 
and  papers  read  on  the  hearing  have  satisfied  me  that  the 
moneys  in  question  belong  to  Mrs.  Grant.  They  were  received 
by  Mr.  Chester  on  drafts  delivered  to  him  by  Mrs.  Grant ;  and 
there  is  no  satisfactory  evidence  that  they  belong  to  any  other 
person. 

The  moneys  were  received  by  Mr.  Chester  to  invest  on  bond 
and  mortgage  for  Mrs.  Grant ;  but  he  has  not  invested  them 
on  such  security.  He  has  loaned  a  portion  thereof  on  a  note, 
or  in  some  other  manner  not  authorized  by  Mrs.  Grant.  And 
I  am  of  the  opinion,-  notwithstanding  the  very  friendly  feeling 
that  exists  between  the  parties,  that  Mr.  Chester  would  not 
have  been  employed  by  Mrs.  Grant  to  invest  her  monej's,  if 
he  had  not  been  an  attorney  ;  also,  that  he  was  intrusted  with 
her  moneys  in  consequence  of  his  being  an  attorney,  and  re- 
ceived the  same  in  his  professional  character. 

Attorneys  are  frequently  emplo}^ed  to  invest  money  for  their 
clients  ;  and  whenever  they  receive  money  in  their  profession 
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al  character,  the  right  exists  of  proceeding  summarily  against 
them  to  compel  the  payment  over  of  such  money  in  their 
hands.  It  is  not  essential  that  they  should  have  received  the 
money  in  any  suit  or  legal  proceeding,  or  that  they  should 
have  been  employed  to  commence  legal  proceedings.  (4  Hill, 
42.)  And  I  think  Mr.  Chester  is  liable,  within  these  rules,  to 
be  proceeded  against  summarily  to  compel  him  to  pay  over  to 
Mrs.  Grant  the  moneys  in  his  hands  belonging  to  her.  His 
alleged  good  motive  in  retaining  the  moneys  to  save  them  for 
her  children,  or  to  prevent  her  from  making  an  ipmrovident 
loan  of  the  same,  is  no  legal  excuse  for  his  refusal  to  pay  them 
to  her  when  she  requested  him  to  do  so.  Mr.  Chester  has  a 
demand  against  Mrs.  Grant  for  services  rendered  in  making 
investigations  preparatory  to  loaning  her  money  on  bonds  and 
mortgages,  and  I  am  unable  to  determine,  upon  the  affidavits 
and  papers  before  me,  the  exact  amount  of  money  Mrs.  Grant 
has  in  Mr.  Chester's  hands,  including  whatever  interest  thereon 
he  is  justly  liable  for,  over  and  above  the  amount  due  him  for 
his  services.  It  is,  therefore,  ordered  that  the  matter  be  re- 
ferred to  the  Hon.  Charles  A.  Peabody,  to  ascertain  and  report 
to  the  court  the  balance  due  Mrs.  Grant  from  Mr.  Chester, 
over  and  above  his  claim  against  her  for  services.  Either  party 
may  be  examined  on  oath  before  the  referee,  at  the  instance  of 
the  other,  or  in  his  or  her  own  behalf.  And  upon  filing  the 
referee's  report,  an  order  may  be  entered  that  Mr.  Chester  pay 
over  to  Mrs.  Grant  the  balance  of  money  that  shall  be  found 
due  her  by  the  referee,  within  ten  days  after  the  service  on  him 
of  a  copy  of  such  order. 


NEW-YORK  PRACTICE  REPORTS.  263 

Andrews  agt.  Wallege. 


SUPREME  COURT. 

GARDNER  P.  ANDREWS,  administrator,  &c.,  of  BLANCHARD, 
agt.  FRANCIS  B.  WALLEGE,  administrator,  &c.,  of  FAIR- 
CHILD. 

A  surrogate  has  no  jurisdiction,  on  the  petition  of  a  creditor,  to  try  the  validity 
or  merits  of  bis  claim,  when  disputed  by  the  executor  or  administrator. 
(This  agrees  with  Magee,  admr.,  agt.  Vedder,  6  Barb.  352;  and  Diaosway  agt. 
Bank  of  Washington,  24  Barb.  60.) 

New-  York  General  Term,  May,  1859. 

APPEAL  from  an  order  of  the  surrogate  of  the  city  and 
county  of  New-York,  deciding  as  to  the  validity  of  the  claim 
of  a  creditor. 

for  appellant. 

for  respondent. 

By  the  court — INGRAHAM,  Justice.  The  question  submitted 
to  us  on  this  appeal  is,  whether  the  surrogate  has  jurisdiction 
on  the  petition  of  a  creditor  to  try  the  validity  of  his  claim 
when  disputed  by  the  executor  or  administrator.  The  surro- 
gate in  this  case  assumed  to  do  so,  and  decided  against  the 
administrator,  who  now  appeals  to  this  court. 

It  must  be  conceded  that  there  is  no  express  authority  in 
the  statutes  authorizing  such  a  trial.  There  are  cases  where 
the  surrogate  has  limited  powers  to  make  the  investigation  as 
to  disputed  claims,  but  none  of  those  cases  extends  to  a  case 
like  the  present.  In  3  R  S.  5th  ed.  pp.  188-9,  §§  13, 16,  such 
power  is  given  to  the  surrogate ;  but  that  is  a  case  where  the 
executor  or  administrator  applies  for  leave  to  sell  real  estate 
to  pay  debts,  and  where,  of  course,  he  admits  the  debt  to  be 
valid.  In  such  a  case,  the  heir  or  devisee  is  permitted  to  deny 
the  validity  of  the  claim,  to  show  that  the  real  estate  should 
not  be  sold,  and  the  surrogate's  decision  only  applies  to  that 
question. 
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In  Bd  vol.  R.  S.  p.  162,  §  78,  a  like  power  is  given  after  a 
final  accounting,  to  settle  as  to  the  claims  of  creditors,  legatees, 
&c.,  but  it  may  well  be  doubted  whether  such  authority  even 
there  is  given  to  try  the  validity  of  a  claim  which  is  totally 
rejected  by  the  executor. 

In  3d  vol.  R.  S.  p.  175,  the  provisions  for  reference  of  dis- 
puted claims  show  that  the  legislature  did  not  intend" to  place 
the  trial  of  them  under  the  control  of  the  surrogate ;  for  in  such 
cases  the  statute  requires  the  agreement  to  refer  to  be  filed  in 
a  law  court,  and  the  proceedings  thereon  to  proceed  to  judg- 
ment in  that  court,  before  the  surrogate  can  act  in  directing 
its  payment. 

The  case  of  Fitzpatrick  agt.  Brady  (6  Hill,  581),  relied  upon 
by  the  respondent,  merely  holds  that  the  proceeding  before 
the  surrogate,  on  petition  of  a  creditor  to  anticipate  payment  of 
a  claim  before  eighteen  months  had  expired  after  letters  testa- 
mentary, necessarily  involved  an  examination  as  to  the  valid- 
ity of  the  claim,  for  the  purpose  of  deciding  as  to  the 
propriety  of  granting  the  order  asked  for ;  but  the  same  case 
holds  that  such  examination  was  not  binding  upon  the  parties, 
and  only  concluded  the  creditor  as  to  his  application  to  anti- 
cipate the  payments,  leaving  him  to  his  action  at  law  to  enforce 
the  debt,  if  disputed  by  the  executor  or  administrator. 

The  case  of  Kidd  agt.  Chapman  (2  Barb.  Oh.  Rep.  414)  was 
upon  a  judgment  against  the  testator,  and  the  decision  in  that 
case  has  been  considered  as  not  based  on  a  reference  to  the 
statutes  above  referred  to.  In  Weston  agt.  Baptist  Ed.  Society 
(10  Barb.  Rep.  308),  the  correctness  of  that  case  is  doubted, 
and  Justice  BROWN  then  held  that  the  surrogate  had  no  au- 
thority to  take  cognizance  of  a  disputed  claim  on  the  applica- 
tion of  the  creditor. 

In  Magee,  admr.,  &c.t  agt.  Vedder  (6  Barb.  S.  C.  Rep.  p.  352), 
the  general  term  at  Albany  held  expressly  that  the  surrogate 
had  no  power  to  decide  upon  the  validity  of  a  claim  against 
an  estate  when  such  claim  is  disputed  by  the  executor.  The 
full  examination  of  the  question  in  that  case,  by  Mr.  Justice 
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HARRIS,  seems  to  render  any  further  discussion  at  this  time 
unnecessary. 

In  Disosway,  admr.,  agt.  The  Bank  of  Washington  (24  Barb. 
£  C.  Rep.  p.  60),  the  same  doctrine  was  held  by  the  Monroe 
general  term,  and  the  court  there  say,  that  the  provisions  of 
the  statute  only  apply  to  undisputed  claims,  and  that  the  leg- 
islature intended  that  the  power  to  adjudicate  upon  the  valid- 
ity of  a  debt  claimed  against  the  estate  of  a  testator  should 
remain  exclusively  with  the  courts  of  law  and  equity,  where  it 
appropriately  belongs. 

With  these  decisions  we  concur,  but  even  if  we  doubted  the 
correctness  of  either  of  them,  we  think  that  two  successive  de- 
cisions of  general  terms  concurring  on  the  same  point,  in  dif- 
ferent parts  of  the  state,  should  be  treated  by  us  as  authority 
until  reversed  by  a  higher  tribunal. 

It  is  a  co-ordinate  branch  of  the  same  court,  and  uniformity 
of  decision  throughout  the  state  is  so  desirable  as  to  call  for 
respect  by  the  general  terms  in  the  different  districts  for  the 
decisions  of  each  other,  unless  in  some  special  case  and  for 
special  reasons  a  court  might  feel  compelled  to  depart  there- 
from. 

The  order  appealed  from  should  be  reversed. 


SUPREME  COURT. 
WILLIAM  TITUS  agt.  PETER  RELYEA. 

In  the  publication  of  the  opinion  of  the  court  in  this  case  (16  How.  371),  holding 
that  in  cases  of  publication  the  name  of  the  state  should  appear  hi  the  sum- 
mons or  complaint,  and  that  the  time  and  place  of  filing  the  complaint  should 
be  stated  in  the  body  of  the  summons  as  published,  &c.,  it  does  not  appear  that 
Mr.  Justice  ROSEKRANS  dissented. 

In  order,  therefore,  to  place  the  learned  justice  right  on  the  record,  his  dissent  is 
now  published  in  his  own  words,  the  authenticity  of  which,  on  perusal,  will 
not  be  doubted.  Under  the  decision  of  the  court  of  appeals  on  lliis  question. 
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in  Cook  agt.  Etkcck,  ante,  page  134,  the  following  may  perhaps  properly  be 
considered  a  prevailing  opinion. 

General  Term,  Fourth  District. 

ROSEKRANS,  Justice,  (dissenting).  The  objection,  that  the 
summons  does  not  state  where  the  complaint  uis  or  will  be 
filed,"  is  not  well  taken.  Section  130  of  the  Code  only  re- 
quires that  the  summons  shall  s'.nte  where  the  complaint  "is 
or  Avill  be  filed,"  in  cases  where  the  complaint  is  not  served  with 
the  summons.  This  language  refers  to  any  mode  of  service 
allowed  by  law,  whether  personally  or  by  publication.  It  is 
not  confined  to  cases  of  personal  service.  In  this  case,  the 
order  of  the  county  judge  required  that  a  copy  of  the  summons 
and  complaint  should  be  deposited  in  the  post-office,  directed 
to  the  defendant,  at  Plainfield,  New- Jersey,  his  place  of  resi- 
dence, and  the  proof  of  service  showed  that  this  was  done. 
This,  in  connection  with  the  publication  of  the  summons,  is  one 
of  the  modes  of  service  authorized  by  law.  (Code,  §  135.)  But 
even  if  this  is  not  an  answer  to  the  objection,  it  would  be  hy- 
percritical to  hold  that  the  statement  in  the  summons,  "  t/tat 
the  complaint  will  be  filed  with  the  clerk  of  Montgomery  county" 
is  not  a  compliance  with  the  requirements  of  the  130th  section 
of  the  Code.  The  court  will  take  judicial  notice  of  the  fact, 
and  the  parties  are  presumed  to  know  that  the  clerk  of  a  county 
is  an  officer  who  keeps  a  public  office,  in  which  records  and 
other  papers  in  actions  are  filed.  Papers  filed  with  a  clerk 
are  presumed  to  be  filed  in  his  office,  and  a  statement  that 
papers  will  be  filed  with  ttie  clerk  is  equivalent  to  stating  that 
they  will  be  filed  in  his  office.  Such  is  the  language  of  the  Code 
itself,  which  is  presumed  to  be  understood  by  persons  of  ordi- 
nary understanding.  Section  416  says,  "  the  summons  and 
the  several  pleadings  in  an  action  shall  be  filed  with  the  clerk" 
&c.  (Section  246,  sub.  1.)  "  In  any  action  arising  on  contract 
for  the  recovery  of  money  only,  the  plaintiff  may  file  with  the 
clerk."  (Section  282.)  "  On  filing  a  judgment  roll,  &c.,  it  may 
be  docketed  with  the  clerk  of  the  county  where  it  is  rendered, 
and  in  any  other  county,  upon  the  filing  with  the  clerk  thereof 
a  transcript,"  &c.  (Section  384.)  The  statement  (on  confes- 
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sion  of  judgment)  "  may  be  filed  with  a  county  cleric,  or  a  clerk 
of  the  superior  court."  Notice  of  his  proceedings  "  the  plain- 
tiff 'may  file  with  the  clerk"  &c.  (Section  132.) 

No  one  except  the  defendant,  so  far  as  has  come  to  the 
knowledge  of  this  court,  ever  had  any  doubt  about  the  mean- 
ing of  this  expression.  It  is  sufficient  to  answer  the  require- 
ment of  section  130.  Nor  was  the  plaintiff  required  to  state,  in 
his  summons,  in  what  state  the  county  of  Montgomery  was, 
with  the  clerk  of  which  the  complaint  was  to  be  filed.  The  Code 
no  where  requires  it.  Unless  the  defendant  has  been  devoting 
special  attention  to  the  study  of  geography,  since  the  judgment 
in  this  action  was  rendered,  he  knew,  as  well  before  the  suit  was 
commenced  as  after  judgment,  the  fact  affirmed  by  his  coun- 
sel, that  "  there  arc  fifteen  states  in  the  United  States,  in  which 
there  is  a  county  named  Montgomery"  Unless  the  court  takes 
judicial  notice  of  the  fact,  it  cannot  avail  the  defendant,  as  he 
has  furnished  no  information,  in  the  papers  for  this  motion,  that 
it  is  a  fact.  The  law  presumes  that  the  publication  of  the 
summons  in  two  newspapers  and  the  post  mark  on  the  letter 
inclosing  the  summons  and  complaint  in  this  state,  will  give 
the  defendant  information  as  to  the  state  in  which  the  proceed- 
ings are  being  taken,  or  at  all  events  will  furnish  him  suffi- 
cient information  to  put  him  upon  inquiry  or  an  examination 
of  his  geography  and  atlas,  and  thus  discover  in  which  of  the 
states  he  is  sued.  And  if  such  search  after  this  knowledge 
does  not  result  successfully,  I  know  of  no  other  mode  of  the 
defendant's  overcoming  his  difficulties,  under  the  present  state 
of  the  law,  except  by  taking  up  his  course  of  travel  into  "  each 
of  the  fifteen  states  in  which  there  is  a  county  named  Montgomery  " 
with  the  risk  of  not  reaching  the  right  one,  until  he  has  visited 
the  fourteen  in  which  he  has  not  been  sued.  Perhaps  this  is 
the  reason  for  the  provision  allowing  the  defendant  seven  years, 
after  the  rendition  of  the  judgment,  to  come  in  and  defend,  a 
period  of  sufficient  length  to  allow  the  defendant  to  perform 
his  journey  on  foot.  The  attorney  for  the  defendant  has  not 
informed  the  court  whether  each  of  the  "  fifteen  states  in  which 
there  is  a  county  named  Montgomery,"  contains  a  "  village  ol 
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Canajoharie,"  which  is  the  place  where  the  summons  in  this 
case  informs  the  defendant  that  the  attorneys  for  the  plaintiff 
keep  their  office,  and  where  "  in  the  county  of  Montgomery"  the 
defendant  must  serve  his  answer.  If  such  should  be  the  case, 
the  difficulties  of  the  defendant's  pursuit  of  knowledge  would 
be  greatly  enhanced,  and  the  Code  should  be  amended  by  al- 
lowing the  defendant  fourteen  years  after  judgment  to  come  in 
and  defend,  instead  of  seven.  Such  a  case  did  not  probably 
occur  to  the  codifiers  or  the  legislature,  or  they  would  have 
made  suitable  provision  for  it. 

"We  think,  too,  that  the  object  of  the  135th  section  of  the 
Code  is  answered  by  the  statement  subjoined  to  the  summons, 
that  "the  complaint  in  said  action  was  filed  in  the  clerk's 
office  of  the  county  of  Montgomery,  on  the  1st  day  of  October, 
1857."  True,  the  letter  of  the  statute  is,  that  "the  summons, 
as  published,  must  state  the  time  and  place  of  filing  the  complaint." 
( Code,  section  135,  last  clause.)  The  spirit  and  intent  of  the  act, 
however,  are  to  be  regarded  rather  than  its  letter,  and,  if  the  ob- 
ject of  the  section  is  obtained,  its  letter  may  be  disregarded  in 
slight  particulars.  Qui  hceret  in  litera  hceret  in  cortice — The 
letter  killeth,  but  the  spirit  maketh  alive. 

But  the  whole  notice  published  may,  in  fact,  be  regarded  as 
the  summons.  The  first  words,  "  Cook  &  Merrill,  plaintiff's 
attorneys,"  preceding  the  words  which  are  called  a  notice,  may 
be  regarded  as  surplusage ;  they  are  clearly  unnecessary,  and 
surplusage  does  not  vitiate.  The  only  object  of  retaining 
them  is,  that  the  letter  of  the  order  of  the  judge  for  publication, 
which  requires  "  the  annexed  summons  "  to  be  published,  may 
be  complied  with.  We  think,  however,  that  the  order  would 
have  been  legally  and  sufficiently  complied  with,  even  if  the 
names  of  the  attorneys  had  been  erased  from  the  end  of  tl>e 
summons  annexed  to  the  order,  and  subscribed  after  the  state- 
ment of  the  time  and  place  where  the  complaint  was  filed. 

The  affidavit,  on  which  the  order  for  publication  was  granted, 
was  sufficient  to  authorize  the  making  of  the  order.  It  states 
"  that  the  defendant  is  a  non-resident  of  this  state,  that  he 
resided  in  Plainfield,  New-Jersey,  and  that  he  cannot  be  found 
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in  this  state  after  due  diligence."  The  only  objection  to  the 
affidavit  is,  that  it  does  not  state  what  diligence  had  been  used. 
The  Code  requires  that  if  the  fact,  that  the  defendant  cannot  be 
found  within  the  state  after  due  diligence,  appears  to  the  sat- 
isfaction of  the  court  or  judge,  the  court  or  judge  may  grant 
the  order  for  service  by  publication.  The  fact  of  non-residence 
of  the  defendant  tends  to  prove  the  inability  to  find  him  in  the 
state.  (5  How.  Pr.  Rep.  3,  4 ;  3  How.  Pr.  Rep.  416.) 

It  is,  at  least,  sufficient  to  confer  jurisdiction  upon  the  offi- 
cer, especially  in  connection  with  the  other  statement,  that  the 
defendant  cannot  be  found  within  the  state.  The  language  of 
this  statute  is  different  from  that  under  which  attachments 
are  issued  by  justices  of  the  peace.  (2  R.  S.  &th  ed.  431,  §  26 ; 
ib.  461,  §  212.)  These  latter  require  that  the  facts  and  circum- 
stances to  establish  the  grounds  for  the  application  shall  be 
proved  to  the  satisfaction  of  the  justice,  but  the  135th  section  of 
the  Code  does  not  require  such  statement.  It  only  requires 
that  the  fact  of  inability  to  find  the  defendant,  after  due  dili- 
gence, shall  appear  to  the  satisfaction  of  the  justice,  and  we 
think  that  proof  of  the  defendant's  non-residence,  with  a  posi- 
tive statement  that  he  cannot  be  found,  is  sufficient,  if  the 
order  is  granted.  The  granting  of  the  order  is  evidence  that 
the  judge  is  satisfied  on  that  subject.  It  was  so  held  by 
BARCULO,  J.,  in  Roche  agt.  Ward  (7  How.  Pr.  R.  416),  which 
was  a  direct  proceeding  to  vacate  the  order.  Besides,  the  or- 
der of  the  judge  proves  itself,  and  its  recitals  (13  How.  Pr.  R. 
43,  45),  and  that  states,  that  it  appeared  to  his  satisfaction  that 
the  defendant  could  not,  after  due  diligence,  be  found  in  this 
state.  The  Code  does  not  require  that  the  affidavit,  on  which 
the  order  of  publication  is  granted,  should  appear  in  the  judg- 
ment roll,  and,  in  the  absence  of  proof  that  the  papers  pre- 
sented are  those  upon  which  the  order  was  granted,  the  court 
should  presume  that  a  sufficient  affidavit  was  presented  to  the 
judge  to  justify  the  granting  of  the  order.  The  court  is  not 
informed  as  to  what  papers  were  presented  to  the  judge,  ex- 
cept as  the  inference  is  drawn  from  the  affidavit  unnecessarily 
annexed  to  the  judgment  roll.  It  was  incumbent  upon  the 
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defendant,  if  he  sought  to  avail  himself  of  such  an  objection,  to 
show  affirmatively  that  the  affidavit  annexed  to  the  judgment 
roll  was  the  only  one  presented  to  the  judge. 

The  Code  does  not  require  that  the  complaint  shall  be  filed 
before  the  order  for  publication  is  made,  but  only  that  it  shall 
be  filed  before  publication.  There  is  no  force  in  the  objection, 
that  the  county  where  the  trial  is  to  be  had  can  only  be  de- 
termined so  far  as  regards  the  granting  of  the  order  by  the 
complaint.  An  affidavit  by  the  plaintiff,  that  the  trial  is  to  be 
had  in  a  particular  county,  will  be  sufficient  for  the  purpose 
of  conferring  jurisdiction  upon  the  county  judge  of  the  coun- 
ty named,  to  grant  an  order  for  publication. 

Nor  does  it  appear  that  the  direction  of  the  order,  that  a 
copy  of  the  summons  and  complaint  be  forthwith  deposited 
in  the  post-office,  was  not  complied  with.  The  order  is  dated 
Sept.  30,  1857.  The  court  is  not  informed  by  the  defendant's 
papers  where  the  county  judge  resided,  nor  at  what  time  of 
day  on  the  30th  September  the  order  was  granted ;  nor,  if 
transmitted  by  mail  by  the  county  judge  to  the  plaintiff's 
attorneys,  at  what  time  it  reached  them,  nor  that  they  did  not 
forthwith,  or  within  twenty-four  hours  after  its  receipt,  deposit 
a  copy  of  the  summons  and  complaint  in  the  post-office  as 
required.  The  defendant  should  have  shown  some  facts  from 
which  it  would  appear  that  the  terms  of  the  order  were  not 
complied  with,  instead  of  leaving  the  inference  that  it  was 
not  complied  with  to  be  drawn  from  the  date  of  the  order  and 
the  time  of  mailing  the  summons  and  complaint.  The  deposit 
of  the  summons  and  complaint  in  the  post-office  should  be 
deemed  a  compliance  with  the  order  and  the  statute,  if  made 
with  reasonable  dispatch  after  the  order  has  reached  the  hands 
of  the  attorney  who  obtains  it,  allowing  the  time  for  the  trans- 
mission of  the  order  by  the  regular  course  of  the  mail,  where 
the  officer  does  not  reside,  or  the  court  which  grants  the  order 
does  not  sit,  in  the  same  place  where  the  plaintiff's  attorney 
resides,  and  time  to  make  copy  of  summons  and  complaint 
after  the  attorney  receives  the  order  from  the  judge  or  the 
court.  The  lapse  of  two  days,  between  the  date  of  the  order 
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and  the  depositing  of  the  summons  and  complaint  in  the  post 
office,  in  the  absence  of  all  proof  showing  laches,  ia  not  suffi- 
cient to  sustain  the  objection  that  they  were  not  mailed  as 
required  by  the  order. 

We  think,  too,  that  the  proof  of  publication  in  the  Albany 
Atlas  and  Argus  was  sufficient.  The  order  required  that  the 
summons  should  be  published  in  a  newspaper,  printed  and 
published  in  the  city  of  Albany,  called  the  Albany  Atlas  and 
Argus.  The  affidavit  of  publication  was  taken  in  the  city 
and  county  of  Albany.  The  deponent  swore  that  he  was 
foreman  in  the  office  of  the  Albany  Atlas  and  Argus.  Tliat  the 
summons  was  printed  (and  this  implies  that  it  was  in  a  paper), 
that  it  was  printed  and  published  in  said  Albany  Atlas  and  Ar- 
gus (and  this  imports  that  the  paper  in  which  it  was  printed 
was  called  the  Albany  Atlas  and  Argus\  and  that  it  was  regu- 
larly published  once  in  each  week  for  six  weeks  successively 
(and  this  imports  that  the  Albany  Atlas  and  Argus  was  a 
paper  printed  and  published  regularly  and  weekly).  Its 
name  and  the  place  of  .its  office  import  that  it  was  a  paper 
printed  and  published  in  the  city  of  Albany.  The  court  will 
take  judicial  notice  of  the  known  laws  of  business,  and  will 
infer  that  a  paper  which  is  regularly  printed  and  published 
weekly,  and  in  which  legal  notices  are  published,  is  a  news- 
paper, and  that  if  the  foreman  in  its  office  resides  in  the  city 
of  Albany,  and  its  name  is  the  Albany  Atlas  and  Argus,  that 
it  is  published  in  the  city  of  Albany.  But  the  proof  of  serv- 
ice is  not  a  jurisdictional  matter,  but  merely  a  matter  of  prac- 
tice,. The  defect  in  the  affidavit  of  publication  is  merely  an 
irregularity,  and  this  is  not  one  of  the  defects  pointed  out  in 
the  notice  of  motion.  Besides,  it  could  be  amended  if  amend- 
ment was  necessary.  We  do  not  deem  it  necessary. 

The  complaint  sufficiently  specifies  the  name  of  the  court 
in  which  the  action  is  brought,  and  the  county  in  which  the 
trial  was  to  be  had.  We  have  already  said  all  that  is  deemed 
necessary,  to  answer  the  latter  part  of  the  objection  in  relation 
to  the  fifteen  slates  in  each  of  which  tfiere  is  a  county  named 
Montgomery.  The  plaintiff's  counsel  suggests,  but  furnishes 
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no  proof,  that  eleven  of  the  "  fifteen  states  having  a  county 
named  Montgomery  "  have  a  supreme  court.  If  such  is  the  fact, 
(and  the  defendant  should  have  given  some  proof  of  it,  if  he 
desired  to  base  an  argument  upon  it),  we  think  it  is  unneces- 
sary to  designate  the  court  as  being  in  any  particular  state, 
or  to  describe  the  state  by  metes  and  bounds.  The  law  pre- 
sumes that  suitors  in  court  know  something. 

There  is  no  rule  of  practice,  nor  of  law,  which  requires  that 
the  record  of  judgment  should  show  that  the  plaintiff,  or  his 
agent,  was  examined  as  to  payments  made  upon  the  demand 
in  suit.  It  is  not  to  be  inferred  that  the  court,  before  which 
the  judgment  was  obtained,  omitted  to  take  the  oath  of  the 
plaintiff,  which  the  246th  section  of  the  Code  requires. 

These  reasons  are  sufficient  to  sustain  the  order  of  the 
special  term,  without  regarding  the  question  of  laches.  On  that 
question  it  is  only  necessary  to  say,  that  the  defendant  admits 
that,  about  the  1st  January,  1858,  he  heard  that  the  action 
was  commenced,  but  did  not  hear  the  particulars  thereof.  He 
does  not  deny  that  he  heard  at  'that  time  in  what  court 
it  was  commenced,  or  in  what  county  the  papers  were 
filed.  If  he  did  not,  he  is  to  be  deemed  peculiarly  fortunate 
in  having  ascertained,  within  a  month,  in  which  of  the  eleven 
states  of  the  fifteen  having  a  county  named  Montgomery,  in  which 
there  was  a  supreme  court,  the  records  of  judgment  in  the  case 
were  filed.  It  is  probable  that  he  heard  of  the  judgment 
about  the  1st  January,  1858.  To  get  relief  from  any  technical 
irregularities  in  the  proceeding,  where  the  party  has  no  merits, 
he  must  move  with  more  expedition  than  this  defendant  did. 

The  order  of  special  term  should  be  affirmed  with  costs. 
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An  action  brought  to  recover  penalties  incurred  by  the  erection  of  buildings  in 
violation  of  the  fire  laws  (Sess.  Laws,  1849,  p.  118),  and  for  the  judgment  of 
the  court,  in  accordance  \vith  the  provisions  of  the  statute,  that  the  several 
buildings  be  taken  down  and  removed  (as  a  common  nuisance),  is  an  action 
where  the  trial  by  jury  is  absolute,  and  cannot  be  denied.  There  is  nothing  in 
such  a  case  which  necessarily  forms  the  grounds  of  equity  jurisdiction. 

And  such  an  action,  if  determined  on  the  judgment  asked,  was  not  one  in  uso 
when  the  constitution  of  1846  was  adopted,  nor  was  the  provision  violated 
contained  in  any  statute  in  existence  at  .that  time.  But  regarded  as  an  ac- 
tion at  law  to  recover  a  penalty,  or  to  remove  a  nuisance,  is  an  addition  to  a 
class  of  offences  and  actions  well  known  and  defined,  and  in  which  the  modo 
of  trial  was  by  jury,  and  was  well  known  and  in  use  prior  to  the  constitution 
of  1846.  ;  .,•;•».- 

General  Term,  June,  1859. 

THIS  action  was  brought  to  recover  penalties  incurred  by 
the  erection  of  four  buildings  in  violation  of  the  fire  laws  par- 
ticularly designated  in  the  complaint,  and  for  the  judgment  of 
the  court,  in  accordance  with  the  provisions  of  the  statute,  that 
the  several  houses  be  taken  down  and  removed.  "When  the 
cause  was  called  at  the  special  term,  the  plaintiff's  counsel 
moved  that  it  be  tried  by  the  court  without  a  jury.  The  de- 
fendant's counsel  claimed  a  trial  by  jury.  The  judge  presid- 
ing decided  that  the  action  should  be  tried  by  the  court  with- 
out a  jury,  and  the  defendant  excepted.  This  presents  the 
first  question  on  appeal. 

By  the  court — BRADY,  Judge.  The  Code  (§  253)  pro- 
vides that  an  issue  of  fact  in  an  action  for  the  recovery 
of  money  only,  or  of  specific  real  or  personal  property,  or 
for  a  divorce  from  the  marriage  contract,  on  the  ground 
of  adultery,  must  be  tried  by  a  jury,  unless  a  jury  trial  be 
waived  as  provided  in  section  266,  or  a  reference  be  ordered, 
as  provided  by  sections  270,  271.  Section  256  provides  that 

VOL.  XYn.  18 
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every  other  issue  is  triable  by  the  court,  which,  however,  may 
order  the  whole  issue,  or  any  specific  question  of  fact  involved 
therein,  to  be  tried  by  a  jury,  and  rule  69  of  the  supreme  court 
in  force  when  this  action  was  tried,  and  which  stated  the  prac- 
tice under  this  section,  declared  that  in  cases  where  the  trial 
of  issues  of  fact  was  not  provided  for  in  section  253  of  the 
Code,  if  either  party  should  desire  a  trial  by  jury,  such  party 
should,  within  ten  days  after  issue  joined,  give  notice  of  a 
special  motion  to  settle  the  issues,  or  might  refer  the  settle- 
ment of  them  to  a  referee.  This  is  not  one  of  the  class  of  cases 
to  be  tried  by  a  jury  specifically  mentioned  in  section  253.  It 
is  not  for  the  recovery  of  money  only.  It  is  to  recover  pen- 
alties, and  for  the  removal  of  buildings  erected  in  violation  of 
law,  and  no  application  was  made  for  a  jury  trial,  in  confor- 
mity with  rule  69,  supra.  Unless,  therefore,  the  constitutional 
right  of  trial  by  jury  has  been  violated,  the  defendant  was 
not  entitled  to  a  trial  in  that  mode.  The  Constitution  (§  2, 
art.  1),  adopted  1846,  provides  that  the  trial  by  jury,  in  all 
cases  in  which  it  has  been  heretofore  used,  shall  remain  invio- 
lable forever.  But  that  a  jury  trial  may  be  waived  by  the 
parties,  in  all  civil  cases,  in  the  manner  to  be  prescribed  by 
law.  The  Code  (§  266)  provides  that  the  trial  by  jury  may 
be  waived  by  the  several  parties  to  an  issue  of  fact  in  all 
actions  on  contract,  and  with  the  assent  of  the  court  in  other 
actions  in  the  manner  following : 

1.  By  failing  to  appear  at  the  trial. 

2.  By  consent  in  person  or  by  attorney,  to  be  filed  with  the 
clerk,  and 

3.  By  oral  consent  in  open  court,   and  entered  in  the 
minutes. 

The  defendant  having  appeared  at  the  trial,  and  not  having 
consented  thereto,  the  trial  by  jury  was  not  waived  in  the 
manner  prescribed  by  law,  and  it  only  remains  to  be  con- 
sidered, whether  this  action  is  one  in  which  a  trial  by  jury 
was  in  use  prior  to  the  Constitution  of  1846.  By  the  26th 
section  of  the  act  for  the  more  effectual  prevention  of  fires 
in  the  city  of  New-York,  &c.,  passed  March  5,  1849  (Laws  of 
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1849,  p.  118),  ever j  dwelling-house,  store,  store-house,  ash  hole, 
ash  house,  shed,  or  other  building  of  any  description  whatever 
mentioned  before  in  that  act,  which  shall  be  erected,  built, 
roofed,  repaired,  altered,  enlarged,  built  upon,  or  removed, 
contrary  to  any  of  the  provisions  of  the  act  contained  in  the 
preceding  sections,  is  declared  to  be  a  common  nuisance  ;  and 
the  justices  of  the  supreme  court,  and  justices  of  the  court  of 
oyer  and  terminer  and  general  jail  delivery,  and  the  justices 
of  the  court  of  general  sessions  of  the  peace,  within  the  city 
of  New- York,  have  cognizance  of  the  offence,  and  are  em- 
powered, upon  conviction,  to  adjudge  such  fines  and  penalties 
as  they,  in  their  discretion,  shall  think  fit  and  proper,  and  also, 
in  their  discretion,  to  cause  such  nuisances  to  be  abated  and 
removed.  By  the  30th  section  of  the  same  act,  the  supreme 
court  of  the  state  of  New- York,  and  the  court,  of  common 
pleas  for  the  city  and  county  of  New- York,  in  addition  to  the 
power  of  enforcing  the  penalties  provided  by  law,  and  by  the 
act,  for  a  violation  of  the  provisions  of  the  statute,  are  en- 
dowed with  power  to  restrain  by  injunction  on  further  erec- 
tion of  a  building,  in  an  action  to  be  brought  by  the  fire 
department,  and  to  adjudge  and  decree  that  a  building 
erected  in  violation  of  the  statute  shall  be  taken  down  and 
removed,  the  statute  imposing  only,  as  a  preliminary  to  the 
exercise  of  this  jurisdiction,  that  ten  days'  notice  to  remove  the 
violation  shall  be  given.  The  nuisance,  it  will  thus  be  perceived, 
and  the  penalty  and  forfeiture  incurred  are  declared  by  statute. 
The  erections  which  the  statute  was  designed  to  prevent 
would  not  be  nuisances  at  common  law,  per  se,  and  the  conse- 
quences of  a  violation  of  the  provisions  of  the  law  on  the 
subject  are  those  only  which  are  prescribed.  None  of  the 
acts  of  the  legislature  prior  to  the  act  of  1849,  in  terms-, 
conferred  power  upon  the  courts  in  an  action  at  law,  not 
only  to  enforce  the  penalty,  but  to  adjudge  that  the  viola- 
tion be  taken  down  and  removed  or  abated.  Some  of  them 
contained^  provision,  declaring  the  violations  a  common  nui- 
sance, and  authorized  the  courts  on  indictment  and  conviction 
to  abate  and  remove  them.  (Act,  April  9,  1813,  §  60,  62,  73 ; 
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Act,  April  11,  1855,  §  2,  4,  5 ;  Act,  April  12,  1822,  §  3,  4 ; 
Act,  April  9, 1823,  §  2 ;  Act,  March  21,  1827,  §  2  ;  Act,  May  1, 
1829,  §  2  ;  4c/f  April  20, 1830,  §  17,  22 ;  Act,  April  30,  1839, 

§8-) 

This  action,  if  determined  on  the  judgment  asked,  was  not 
one  in  use  when  the  constitution  of  1846  was  adopted ;  nor 
was  the  provision  violated  contained  in  any  statute  in  exist- 
ence at  that  time.  It  is  true  that  the  common  law  remedy  by 
writ  of  nuisance  was  retained,  subject  to  the  provisions  of  the 
statute.  (2  R.  S.  333,  2d  ed.)  In  that  proceeding,  the  jury,  if 
the  court  so  ordered,  could  view  the  premises ;  and  if  the 
plaintiff  prevailed,  the  judgment  followed  that  the  nuisance  be 
removed,  and  that  he  recover  his  damages.  So  in  all  actions 
founded  upon  damages  resulting  from  a  nuisance,  the  trial  by 
jury  prevailed.  There  was  a  distinction,  however,  between  a 
common  and  a  private  nuisance.  On  account  of  the  former, 
no  action  would  lie  by  an  individual,  unless  he  suffered  some 
extraordinary  damage  beyond  the  rest  of  the  people,  or  some 
peculiar  or  special  injury,  in  which  case  he  should  have  a  pri- 
vate satisfaction  by  action.  (3  Bl.  Com.  220 ;  Lansing  agt. 
Smith,  4  Wend*  9,  per  WALWORTH,  J. ;  Willard's  Eq.  Ju.  389  ; 
Penniman  agt.  N.  Y.  Balance  Co.,  13  How.  Pr.  Rep.  40  ;  Hecker 
agt.  Same,  id.  549.) 

The  statute  of  1849  is  a  remedial  statute,  in  the  nature  of  a 
police  regulation,  designed  for  the  protection  of  life  and  prop- 
erty ;  and  the  penalties  imposed  for  a  violation  of  it  are  given 
to  the  fire  department  exclusively.  The  consequences  of  such 
violation  may  be  highly  penal.  The  accused,  as  we  have 
seen,  may  be  punished  by  fine  and  his  property  destroyed, 
when  the  proceeding  is  by  indictment,  and  when  by  action  the 
penalty  may  be  recovered  and  the  property  destroyed.  I  do 
not  think  it  necessary,  in  disposing  of  the  exception  taken,  to 
consider  how  far  it  is  affected  by  the  constitutional  provision 
that  no  person  shall  be  deprived  of  his  property  without  due 
process  of  law,  because  I  think  it  may  be  disposed  of  on  the 
first  constitutional  right  or  privilege  suggested.  It  Is  said,  by 
JOHNSON,  J.,  in  Wynehamer  agt.  TJie  People  (3  Kern.  426),  in 
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reference  to  the  first  part  of  Art.  1,  §  2,  of  the  Constitution, 
viz. :  "  The  trial  by  jury,  in  all  cases  in  which  it  has  hereto- 
fore been  used,  shall  remain  inviolate  forever,"  that  the  ex- 
pression "  in  all  cases  in  which  it  has  heretofore  been  used"  is 
generic  ;  that  it  does  not  limit  the  right  to  the  mere  instances 
in  which  it  had  been  used,  but  extends  it  to  such  new  and 
like  cases  as  might  afterwards  arise ;  and  illustrates  this  view 
by  stating  that  felonies  were  tried  by  a  jury,  and  if  a  new 
felony  were  created,  it  must  be  tried  in  that  way.  The  appli- 
cation of  that  principle  disposes  of  the  question  in  hand.  A 
common  nuisance  is  a  misdemeanor,  and  indictable  at  common 
law  ( Wharton's  Or.  Law,  4)  ;  but  the  indictment  was  not  tri- 
able in  the  special  sessions  (2  R  £  711,  §1 ;  714,  §22) ;  and 
when  an  action  was  brought  by  an  individual  to  recover  dam- 
ages resulting  from  a  common  nuisance,  the  action  proceeded 
according  to  the  course  of  the  common  law,  and  there  was  a 
trial  by  jury.  The  violation  complained  of  in  this  action  is  de- 
clared a  common  nuisance,  and  the  statute  declaring  it  has  not 
prescribed  the  mode  of  trial.  The  rule,  applicable  to  an  indi- 
vidual suing  for  damages  occasioned  by  a  common  nuisance, 
would  apply  to  a  trial  to  recover  a  penalty  imposed  by  the 
statute,  at  which  the  defendant  would  be  entitled  to  a  jury  in 
a  justice's  court,  if  demanded.  (Act  0/1818,  2  R  L.  570,  §  95  ; 
2  R  o.  242,  §  93.)  And  at  all  events,  in  a  court  of  record 
proceeding  according  to  the  course  of  the  common  law,  in  a 
court.  (2  R  S.  409,  §  4.)  This  action,  then,  regarded  as  one 
at  law  to  recover  a  penalty  or  to  remove  a  nuisance,  is  an  ad- 
dition to  a  class  of  offences  and  actions  well  known  and  defined, 
and  in  which  the  mode  of  trial  was  by  jury,  and  was  well 
known  and  in  use  prior  to  the  Constitution  of  1846.  It  is  no 
answer  to  the  conclusion  thus  expressed,  that  the  court  of 
chancery  had  jurisdiction  to  restrain  and  abate  a  nuisance,  and 
that  having  acquired  jurisdiction  for  any  purpose,  that  court 
retained  it  generally.  The  power  of  the  court  of  chancery  to 
interfere  in  cases  of  nuisance  cannot  be  doubted,  although  it  is 
stated,  as  an  elementary  rule,  that  in  many  of  the  cases  indict- 
able as  common  nuisances  courts  of  equity  have  no  cogni- 
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zance  (Willard's  Equity,  389;  Eden  on  Injunctions,  160);  and 
it  seems  that  the  relief  was  confined  to  the  restraint  or  abate- 
ment of  the  nuisance.  A  prayer  for  damages  would  be  strick- 
en out.  (Brady  agt.  Weeks,  3  Harbour's  £  C.  Rep.  157.)  The 
courts  did  not  always  interfere  in  cases  of  common  nuisance. 
The  court  of  king's  bench,  in  Rex  agt.  Justices  of  Dorset  (15 
East,  594),  refused  to  interfere,  and  left  the  party  to  his  rem- 
edy by  indictment.  These  authorities  are  referred  to  not  for 
the  purpose  of  questioning  the  power  of  the  court  of  chancery, 
where  its  interposition  was  asked  in  cases  of  nuisance,  but  to 
show  that  there  was  a  distinction  between  common  and  pri- 
vate nuisances  recognized  in  that  court.  But  conceding  this 
power  in  cases  of  nuisance,  public  and  private,  the  history  of 
that  j  urisdiction,  and  all  the  cases  wherein  it  was  employed, 
will  show  that  it  was  exercised  by  injunction  and  on  bills  filed 
expressly  for  the  purpose  of  obtaining  that  process.  (2  Story's 
Eq.  §§  923,  924,  925  ;  Eden  on  Injunc.  157  ;  Willard's  Eq.  Ju. 
388.)  And  there  are  no  instances  to  be  found  in  which  the 
court  of  chancery  has  assumed  jurisdiction  to  abate  a  nuisance, 
and  decree  a  penalty  or  damages  for  its  creation.  As  we  have 
seen  (Brady  agt.  Weeks,  supra),  the  supreme  court  of  this  state, 
acting  as  a  court  of  equity,  struck  out  the  prayer  for  damages 
as  multifarious.  I  think  it  may  also  be  said  of  this  and  kin- 
dred actions,  that  they  are  not,  in  their  nature,  such  as  would 
induce  the  interference  of  a  court  of  equity.  The  plaintiffs 
have  not  suffered  any  injury,  special  or  peculiar,  and  the  build- 
ing itself  would  not,  as  such,  occasion  injury  to  the  plaintiffs. 
(Penniman  agt.  New  York  Balance  Company;  Hecker  agt.  Same, 
supra.)  The  nuisance  is  neither  prejudicial  to  health  nor 
offensive  to  the  senses,  and  does  not  present  any  of  the  features 
of  a  nuisance  known  to  equity  or  the  common  law.  But 
without  further  pursuing  this  view,  there  are  considerations 
which  claim  our  attention,  and  which  arise  from  the  pleadings 
and  the  statute  in  reference  to  which  they  were  framed. 

The  plaintiffs  claim  a  penalty  and  the  removal  of  the  nui- 
sance ;  they  do  not  ask  for  an  injunction,  and  none  in  fact  was 
necessary.  The  buildings  had  been  erected  when  the  action 
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was  commenced.  The  mischief  was  done,  and  there  was  no 
reason  or  ground  for  an  injunction.  An  injunction  would 
have  accomplished  nothing,  and  would  not  have  been  granted 
on  the  complaint.  There  was  nothing  to  restrain.  The  action 
is,  in  form,  therefore,  an  action  at  law,  in  which,  by  the  stat- 
ute, the  plaintiffs  are  entitled,  on  proving  the  complaint,  to 
double  relief,  viz.:  judgment  for  the  penalty  claimed,  and  that 
the  nuisance  be  removed.  The  complaint  does  not  seek  the 
aid  of  equity  jurisdiction,  and  there  is  nothing  in  the  case 
which  calls  for  its  interposition.  The  judgment  demanded  and 
rendered  would  not  have  been  granted  by  a  court  of  equity 
prior  to  the  Constitution  of  1846. 

There  is  nothing  in  the  complaint  and  nothing  in  the  case 
which  in  either  branch  of  it  necessarily  forms  the  ground  of 
equity  jurisdiction ;  and  when  that  is  the  case,  the  right  of 
trial  by  jury  is  absolute  and  cannot  be  denied  (Greason  agt. 
Keteltas,  17  N.  Y.  Rep.  491),  while  the  whole  scope  of  the  ac- 
tion is  certainly  not  of  equity  cognizance.  Having  thus  consid- 
ered the  complaint  and  the  case  made,  if  we  turn  to  the  statute 
of  1849,  supra,  we  find  that  the  power  to  restrain  in  these  cases 
thereby  given  is  not  conferred  upon  the  supreme  court  and 
this  court  as  courts  of  equity,  but  in  addition  to  the  power  al- 
ready possessed  to  enforce  the  penalty,  which  power  to  enforce 
the  penalty  was  to  be  exercised  according  to  the  course  of  the 
common  law,  and  by  which  course  a  jury  trial  was  aright  se- 
cured. The  language  of  the  statute  shows  that  the  intention  of 
the  legislature  was,  to  confer  upon  the  courts  named  a  special 
jurisdiction  in  actions  to  be  brought  by  the  plaintiffs  for  tho 
recovery  of  the  penalties  imposed  for  violations  of  its  provis- 
ions. If  the  penalty  was,  in  fact,  incurred,  then  the  statute 
was  violated,  and  a  common  nuisance  proved  to  have  been 
created.  The  court  might  then  direct  the  building  to  be 
removed.  The  inquiry  as  to  the  penalty  would  necessarily 
determine  the  question  of  nuisance,  and  thus  present  to  the  court 
all  the  elements  requisite  for  the  judgment  to  be  given.  This 
comprehensive  provision  as  to  the  judgment  to  be  granted  did 
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not  change  the  character  of  the  action,  but  enlarged  the  relief 
to  be  granted.     My  conclusions  are  therefore  as  follows : 

1.  That  although  prior  to  the  constitution  of  1846  a  court 
of  equity  had  jurisdiction  in  cases  of  nuisance,  and  although 
this  court  possesses  general  law  and  equity  jurisdiction,  the 
complaint  herein  does  not,  by  any  averment  made  or  relief 
asked,  seek  the  aid  of  equity  jurisdiction. 

2.  That  in  these  actions  this  court  acts  as  a  court  of  law  ex- 
clusively. 

3.  That  if  it  does  not  so  act,  then  this  action  is  in  form  and 
action  of  law ;  and, 

4.  That  in  either  point  of  view  the  defendant  was  entitled 
to  a  trial  by  jury  on  the  issues  presented. 

The  judgment  should  therefore  be  reversed. 


SUPREME  COURT. 

STEPHEN  V.  MOERS  agt.  MORRO,  NEHMEYER,  GANS,  MOER- 
ING,  HAINEMAN  and  MARTENS. 

Appeals  from  orders,  denying  motions  to  vacate  orders  of  arrest,  are  not  to  be  en- 
couraged. 

The  mammoth  strike  which  the  six  defendants,  under  an  alleged  conspiracy  and 
fraudulent  representations,  made  in  this  case,  came  to  light,  and  appeared  hi  the 
following  shape : 

Two  of  the  defendants,  a  firm,  proposed  through  a  third,  who  was  a  broker,  to 
purchase  of  the  plain  tiff  upon  credit,  and  for  alleged  foreign  shipment,  $34,000 
worth  of  seed  leaf  tobacco.  It  being  represented  to  the  plaintiff  by  the  broker 
and  the  fourth  defendant,  that  the  firm  was  worthy  of  credit,  and  that  the  fifth 

,  and  sixth  defendants  would  discount  their  notes  to  the  plaintiff  for  the  pur- 
chase, to  the  amount  of  $20,000. 

The  plaintiff,  before  the  sale,  saw  the  fifth  defendant,  who  agreed  to  discount 
$8,000  of  the  notes  in  three  or  four  days.  And  the  sixth  defendant  also  agreed 
to  discount  $14,000  of  the  notes.  Upon  these  representations,  the  plaintiff 
agreed  to  make  the  sale,  and  left  with  the  broker  the  certificates  for  the  tobacco, 
with  directions  not  to  deliver  them  to  the  purchasers,  unless  they  paid  $6,000 
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in  cash,  and  gave  their  notes  for  the  residue  of  $34,000.  The  broker  delivered 
the  certificates  to  the  purchasers,  without  receiving  the  notes,  and  the  plaintiff 
did  not  procure  them  until  some  three  weeks  afterwsirds,  when  the  fifth  and 
sixth  defendants  refused  to  discount  them,  for  the  alleged  reason,  that  too  long 
tune  had  elapsed.  During  the  time,  the  purchasers  had  sold  the  tobacco  in 
New-York  for  fifty  per  cent,  below  what  they  had  agreed  to  pay  for  it.  The 
notes,  which  amounted  to  $28,000,  nor  any  part  of  them,  at  the  commence- 
ment of  the  action  had  been  paid. 

The  court  considered  that  as  the  defendant  had  made  no  opposing  affidavits  on 
motion  to  discharge  the  order  of  arrest,  it  was  well  to  let  it  stand. 

New-  York,  General  Term,  April,  1859. 

Before  ROOSEVELT,  DAVIES  and  CLERKE,  Justices. 

THIS  action  is  brought  against  all  the  defendants,  charging 
them  with  having  entered  into  a  conspiracy  to  defraud  the 
plaintiffs  out  of  a  large  amount  of  seed  leaf  tobacco.  An  or- 
der of  arrest  was  obtained  in  the  action,  and  the  defendants 
were  taken. 

It  appears  by  the  affidavit  that  the  defendants  Morro  and 
Nehmeyer  proposed,  through  the  defendant  Gans,  who  was  a 
broker,  to  purchase  tobacco,  to  the  amount  in  question,  of  the 
plaintiff,  upon  credit ;  it  being  represented  to  the  plaintiff, 
that  the  tobacco  was  required  for  foreign  shipment.  Morro 
and  Nehmeyer  were  represented  to  the  plaintiff,  by  Gans  and 
the  defendant  Moering,  as  worthy  of  credit,  and  that  the  de- 
fendants Martens  and  Haineman  would  discount  the  notes  to 
be  given  by  them  to  the  plaintiff,  for  the  tobacco,  to  the  amount 
of  $20,000.  Before  making  the  sale,  the  plaintiff  called  upon 
Martens,  who  informed  the  plaintiff  that  he  would  discount 
$8.000  of  the  notes  of  Morro  and  Nehmeyer,  that  he  "  would 
be  ready  to  take  the  notes  in  three  or  four  days,"  and  that  plain- 
tiff might  depend  upon  his  taking  them  within  that  time.  The 
plaintiff  called  upon  defendant  Haineman,  who  assured  plain- 
tiff that  he  would  discount  about  $14,000  of  Morro  and  Neh- 
meyer's  notes. 

The  plaintiff  had  been  referred  to  Martens  and  Haineman, 
by  Gans  and  Moering.  Upon  these  representations,  plaintiff 
agreed  to  make  the  sale,  and  on  the  17th  of  March,  1858,  de- 
livered to  defendant  Gans  the  certificates  for  the  tobacco,  with 
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directions  not  to  deliver  them  to  Morro  and  Nehmeyer,  unless 
they  paid  $6,000  in  cash,  and  gave  their  notes  for  the  residue 
of  the  purchase  money.  The  whole  amount  of  the  tobacco 
was  $34,000. 

Gans  did  deliver  the  certificates  for  the  tobacco  to  Morro 
and  Nehmeyer,  witJwut  receiving  Hie  notes.  Plaintiff  called  fre- 
quently for  the  notes,  but  was  unable  to  obtain  them,  until  the 
31st  day  of  March  ;  they  making  various  excuses  for  the  non- 
delivery. In  the  mean  time,  Morro  and  Nehmeyer  had  sold  the 
tobacco  in  New-  York,  at  a  sum  nearly  fifty  per  cent,  below 
what  they  had  agreed  to  pay  plaintiff  for  same. 

After  plaintiff  received  the  notes  for  the  tobacco,  he  called 
upon  Martens  to  discount  $8,000  of  the  amount,  who  declined 
to  do  so,  alleging  as  a  reason,  that  nearly  three  weeks  had  elapsed 
since  he  had  promised  to  discount  them. 

The  affidavit  charges,  that  Morro  and  Nehmeyer  had  pur- 
posely withheld  the  notes  from  plaintiff,  in  order  to  give  Mar- 
tens and  Haineman  an  excuse  for  refusing  to  discount  them. 
Morro  and  Nehmeyer  were  alleged  to  be  insolvent  at  the  time 
of  the  purchase  ;  that  both  Martens  and  Haineman  knew  of 
this  insolvency ;  that  Martens  was  a  creditor  of  M.  &  N.,  to  a 
considerable  amount.  That  the  scheme  to  purchase  the  tobac- 
co, and  represent  that  said  Morro  and  Nehmeyer  had  an  order 
therefor  for  export,  and  that  said  Martens  and  Haineman  would 
discount  twenty  thousand  dollars  of  the  promissory  notes  of 
said  M.  &  N.  given  in  payment  for  said  tobacco,  was  concocted 
by  said  defendants,  and  each  of  them  was  privy  thereto,  for  the 
purpose  of  cheating  and  defrauding  the  plaintiff,  and  in  pur- 
suance of  a  wicked  and  unlawful  combination  to  swindle  the 
plaintiff  out  of  said  tobacco.  The  notes  held  by  plaintiff  at 
the  time  the  action  commenced  amounted  to  $28,000,  neither 
of  which  had  been  paid. 

A  motion  was  made  at  special  term,  on  the  behalf  of  all  the 
defendants,  to  vacate  the  order  of  arrest.  Defendants  made 
no  opposing  affidavit.  The  motion  was  denied,  and  the  de- 
fendant Martens  appealed  to  the  general  term. 
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HOOPER  C.  VAN  VORST,  for  plaintiff. 
JOHN  A.  FOSTER,  for  defendant  Martens. 

By  the  court — DA  VIES,  Justice.  In  this  case  an  order  of 
arrest  was  granted  by  one  of  the  justices  of  this  court,  by  which 
all  of  the  defendants  have  been  arrested.  On  a  motion  on  their 
behalf,  to  discharge  the  order  of  arrest,  the  same  was  denied. 
This  motion  was  founded  solely  on  the  affidavits  on  the  part 
of  the  plaintiff,  without  any  denial  or  counter  affidavits  on  the 
part  of  the  defendants,  or  either  of  them.  From  this  order, 
the  defendant  Martens  alone  has  appealed. 

We  do  not  think  appeals  from  orders  of  this  character,  are 
to  be  encouraged.  The  order  of  arrest  is  a  provisional  reme- 
dy, not  affecting  the  merits  of  the  case,  and  when  the  party  is 
on  bail,  he  cannot  be  seriously  prejudiced  by  its  remaining  in 
force  until  the  final  termination  of  the  action. 

The  attention  of  the  court  has  already  twice  been  called  to 
these  facts,  once  on  granting  the  order,  and  the  second  time 
on  the  motion  to  vacate  it.  Two  adjudications  have,  there- 
fore, already  been  had,  that  aprima  facie  case  has  been  made 
out  for  the  arrest  of  all  the  defendants,  and  the  facts  found  by 
the  court  below,  necessary  to  sustain  these  adjudications  on  an 
appeal,  are  to  be  deemed  as  established,  unless  the  contrary 
can  be  clearly  pointed  out.  We  are  not  prepared  to  say  that 
the  learned  justice  who  heard  the  motion  and  granted  the 
order  has  found  facts  not  warranted  by  the  evidence  before 
him. 

It  is  charged  in  the  affidavits,  and  not  denied,  that  a  con- 
spiracy to  cheat  and  defraud  the  plaintiff  was  formed  by  all 
the  defendants ;  that  each  did  certain  acts,  as  part  of  the  gen- 
eral scheme,  having  that  object  in  view,  and  the  acts  and  de- 
clarations of  each  defendant,  in  thus  aiding  and  carrying  out 
the  general  scheme,  are  particularly  detailed.  The  actual  con- 
spiracy, being  charged  and  not  denied,  is  to  be  assumed  to  be 
established.  Each  of  the  defendants  is  deemed,  in  law,  a  party 
to  all  acts  aone  by  any  of  the  other  parties,  in  furtherance  of 
the  common  design.  (3  Gfreenleafs  Ev.  §  93.)  And  the  acts 
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and  declarations  of  the  other  conspirators  are  admitted  as  evi- 
dence against  each,  upon  the  principle  that,  by  the  act  of  con- 
spiring together,  they  have  jointly  assumed  to  themselves  as  a 
body  the  attribute  of  individuality,  so  far  as  regards  the  prose- 
cution of  the  common  design ;  that  rendering  whatever  is  done 
or  said  by  any  one,  in  furtherance  of  that  design,  a  part  of  the 
res  gettce,  and  therefore  the  act  of  all.  It  is  the  same  principle 
of  identity  with  each  other  that  governs  in  regard  to  the  acts 
and  admissions  of  agents,  when  offered  in  evidence  against 
their  principals,  and  of  partners  against  the  partnership.  (3 
Greenleafs  Ev.  §  94.) 

In  the  affidavits  before  us,  it  is  alleged,  and  not  denied,  that 
Martens,  at  the  time  he  agreed  to  discount  and  pay  cash  for  the 
notes  of  Morro  and  Nehmeyer,  for  the  tobacco  to  be  sold  to 
them  by  plaintiff,  and  on  the  faith  of  which  the  plaintiff  let 
them  have  the  tobacco,  "  well  knew  that  said  firm  of  Morro 
and  Nehmeyer  was  insolvent,  and  that  judgment  had  been  ob- 
tained against  them,  and  that  said  firm  had  no  credit  what- 
ever," and  that  at  the  time  said  firm  of  Morro  and  Nehmeyer 
was  indebted  to  Martens ;  that  he  was  intimately  acquainted 
with  the  business  and  transactions  of  said  firm,  and  then 
claimed  to  own  all  the  property  there  in  the  possession  of  said 
firm,  and  that  he  made  the  representations  stated,  with  the  de- 
sign to  cheat  and  defraud  the  plaintiff,  and  with  the  design  to 
get  said  tobacco  into  the  possession  and  under  the  control  of 
Morro  and  Nehmeyer,  that  he  might  by  means  thereof  succeed 
in  realizing  the  amount  due  to  him  from  said  firm. 

With  these  statements  uncontradicted  before  the  justice  at 
special  term,  we  are  not  surprised  that  he  refused  to  vacate  the 
order  of  arrest.  We  think  such  refusal  to  be  correct,  and  the 
order  appealed  from  is  affirmed  with  costs. 
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SUPEEME  COURT. 
JOHN  B.  BORST  agt.  GEORGE  D.  BALDWIN. 

Whore  the  plaintiff  on  trial  of  the  cause  at  the  circuit,  settled  with  one  of  the  de- 
fendants in  the  suit,  under  a  special  -written  agreement,  by  which  he  was 
allowed  to  take  judgment  in  the  action,  which  the  defendant  agreed  to  pay  on 
certain  conditions,  and  subsequently  the  plain  tiff  sold  the  judgment,  subject  to 
the  agreement  made  with  the  defendant,  and  the  assignee  brought  an  action 
against  the  defendant  to  set  aside  the  agreement  and  judgment,  on  the 
ground  of  the  deceit  and  fraud  of  the  defendant  in  making  the  agreement, 

Held,  on  demurrer,  that  the  action  could  not  be  maintained.  The  assignment  of 
the  judgment  was  an  affirmance  of  the  judgment  by  the  original  plaintiff,  and 
might  have  left  in  him  the  right  of  action  for  the  fraud,  but  such  assignment 
could  not  carry  with  it  such  right  of  action  to  the  assignee. 

New  -  York  Special  Term,  April,  1858. 
DEMURRER  to  complaint.     The  facts  will  sufficiently  appear 
in  the  opinion. 

L.  H.  YAN  SGKAICK,  for  plaintiff. 
WM.  B.  LEEDS,  for  defendant. 

SUTHERLAND,  Justice.  The  plaintiff  had  a  claim,  arising 
on  contract,  against  the  defendant  George  D.  Baldwin,  and  one 
William  H.  Adams,  who  were  co-partners  under  the  firm  name 
of  Adams  &  Baldwin,  as  bank-note  engravers,  for  $3,000,  and 
which  claim  the  plaintiff  assigned  to  one  John  C.  Ausman. 

Ausman,  as  assignee,  brought  an  action  in  this  court  on  the 
claim  against  Adams  &  Baldwin ;  and  issue  being  joined  there- 
in, the  action  was  noticed  for  trial  at  the  circuit. 

Baldwin  proposed  to  the  plaintiff,  acting  as  alleged,  as  the 
agent  of  Ausman,  in  the  management  of  the  action,  and  in  re- 
lation to  the  subject  matter  thereof,  a  settlement  of  the  suit ; 
and  it  was  settled  by  judgment  being  permitted  to  be  entered 
up  against  the  defendants  in  the  action  for  $1,361.21,  in  pur- 
suance of  and  upon  the  terms  and  conditions  of  a  written 
agreement  entered  into  between  the  parties. 

By  this  agreement,  Ausman  stipulated  to  enforce  the  collec- 
tion of  the  judgment  out  of  the  separate  property  of  Adams, 
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and  not  out  of  the  property  of  Baldwin  ;  and  to  use  all  lawful 
means,  by  execution  and  supplemental  proceedings,  to  enforce 
the  collection  of  the  judgment  out  of  the  property  of  Adams ; 
and  Baldwin  agreed  to  pay  Ausman,  in  bank-note  engraving 
and  printing  on  demand,  a  sum  not  exceeding  $680.62,  or  any 
deficiency  less  than  that  sum,  which  could  not  be  collected  out 
of  Adams ;  and  on  payment  of  such  deficiency,  not  exceeding 
$680.62,  Baldwin  was  to  be  released  from  the  judgment. 

The  complaint  in  this  case,  after  alleging  substantially  these 
facts,  alleges  that  this  settlement  and  the  agreement  under 
which  the  judgment  was  entered  were  all  brought  about  by 
the  fraud  of  Baldwin,  setting  out  the  facts  and  circumstances, 
and  the  alleged  false  representations  of  Baldwin,  to  show  the 
fraud  ;  that  Adams  was  insolvent  and  Baldwin  knew  it ;  that 
nothing  had  been  or  could  be  collected  of  Adams,  although 
execution  had  been  issued  on  the  judgment,  and  supplemental 
proceedings  instituted  against  him  ;  that  Baldwin's  fraud  was 
first  discovered  by  Ausman  and  the  plaintiff",  when  the  execu- 
tion was  issued ;  that  Baldwin  was  and  is  responsible,  and 
that  the  claim  could  have  been,  and  could  now  be,  collected 
of  him  ;  that  before  the  commencement  of  the  action,  the  said 
"  Ausman,  for  a  valuable  consideration,  sold,  assigned  and 
transferred  the  said  judgment,"  against  Adams  and  Baldwin, 
to  the  plaintiff,  and  that  the  said  Adams  and  Baldwin  are  in- 
debted to  the  plaintiff  on  the  judgment,  in  the  sum  of  $1,465.01, 
with  interest  thereon  from  November  28th,  1856. 

On  these  facts,  the  plaintiff  asks  in  his  complaint  that  the 
said  stipulation  or  agreement  may  be  set  aside  and  declared 
null  and  void,  and  for  such  other  relief  as  the  court  may  think 
proper  to  grant. 

The  defendant  demurs  on  the  ground  that  the  complaint  does 
not  state  facts  sufficient  to  constitute  a  cause  of  action. 

The  question  and  the  only  question  raised  by  the  demurrer 
is,  whether  the  plaintiff,  as  the  assignee  of  the  judgment 
merely,  conceding  Ausman's  right  on  the  discovery  of  the 
fraud  to  bring  this  action  and  ask  for  the  relief  asked  for  by  the 
plaintiff,  can  bring  the  action  or  has  any  right  to  such  relief? 
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Ausman,  on  his  discovery  of  the  fraud,  could  have  consid- 
ered the  judgment  void  or  voidable,  and  could  have  instituted 
an  action  or  proceedings  to  set  aside  the  stipulation  and  judg- 
ment, and  have  them  declared  void  on  the  ground  of  the  fraud, 
or  he  could  affirm  the  judgment  and  stipulation,  and  hold  Bald- 
win personally  responsible  in  an  action  for  the  deceit  or  fraud. 

Ausman's  assignment  of  the  judgment  to  the  plaintiff  was 
an  affirmance  of  the  judgment  by  Ausman,  and  may  have  left 
in  him  the  action,  or  right  of  action,  against  Baldwin  for  the 
fraud,  but  the  assignment  of  the  judgment  could  not  carry  with 
it  this  right  of  action  for  the  fraud  ;  nor  was  it  susceptible  of 
assignment  so  as  to  give  the  assignee  a  right  of  action  in  his 
own  name.  (ZabrisJcie  agt.  Smith,  3  Kernan,  322.) 

The  plaintiff  took  the  judgment  with  a  knowledge  of  the 
stipulation  restricting  its  operation,  and  must  be  presumed  to 
have  taken  it  subject  to  the  stipulation,  and,  in  fact,  to  have 
taken  the  stipulation  as  a  part  of  the  judgment  ;  and  it  would 
be  very  extraordinary  if  it  could  be  presumed  that  the  plaintiff 
took  under  the  assignment  of  the  judgment  a  right  at  the  same 
time  and  by  the  same  assignment  to  attack  and  repudiate  the 
judgment. 

In  my  opinion  the  complaint  shows  no  cause  of  action  in 
the  plaintiff,  and  the  defendant  must  have  judgment  on  the 
demurrer  with  costs. 


•'  i*   A  SUPREME  COURT. 

, 
THE  REFORMED  PROTESTANT  DUTCH  CHURCH  agt.  SUSAN  D. 

BROWN,  executrix,  &c. 

"Where  a  religious  society  made  a  preliminary  organization,  and,  after  the  articles 
of  association  had  been  executed,  the  defendant's  testator  told  those  in  charge 
of  the  erection  of  the  church  edifice  to  go  on  and  finish  it,  and  he  would  pay 
his  subscription, 

Held,  that  this  promise  was  a  sufficient  waiver  of  the  conditions  in  the  original 
subscription,  and  the  going  on  and  finishing  the  church  constituted  a  sufficient 
consideration  to  sustain  the  promise! 
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A  subscription  made  before  a  corporation  is  in  esse,  with  a  view  to  a  future  incor- 
poration, is  binding,  and  the  corporation  when  organized  can  sustain  an  action 
upon  it 

New-  York  General  Term,  May,  1859. 

By  the  court — PRATT,  Justice.  In  this  case  it  does  not  ap- 
pear that  any  promise  was  made  by  the  defendant  to  pay  her 
subscription  after  the  plaintiffs  were  actually  and  legally  incor- 
porated. But  it  does  appear  that  after  the  society  had  made  a 
preliminary  organization,  and  after  the  articles  of  association 
had  been  executed,  the  testator  frequently  told  those  in  charge 
of  the  erection  of  the  church  edifice  to  go  on  and  finish  it,  and 
he  would  pay  his  subscription.  This  was  clearly  a  sufficient 
waiver  of  the  conditions  in  the  original  subscription ;  and  the 
fact  that  the  society,  on  the  faith  of  this  and  similar  promises 
from  others,  went  on  and  finished  the  church  edifice,  consti- 
tutes a  sufficient  consideration  to  sustain  these  promises. 

The  only  remaining  question  of  any  moment  is,  that  the 
plaintiffs  had  no  legal  existence  at  the  time  of  the  testator 
making  the  promises  upon  which  the  action  is  predicated. 

It  is  claimed  that,  such  being  the  fact,  the  plaintiffs  could 
not  be  a  party  to  the  contract.  But  it  has  been  repeatedly  de- 
cided that  a  subscription  made  before  a  corporation  was  in  es.se, 
with  a  view  to  a  future  incorporation,  was  binding,  and  that 
corporation,  subsequently  organized,  could  sustain  an  action 
upon  it.  (Hamilton  and  Deansvilk  Plank  Road  Company  agt. 
Rice,  7  Barb.  157 ;  Stanton,  President,  agt.  Wilson,  2  Hill,  153  ; 
Trustees  of  Farminyton  Academy  agt.  Allen,  14  Mass.  R.  172.) 
In  this  case  the  promises  were  made  for  the  benefit  of  the  so- 
ciety thereafter  to  be  incorporated.  All  parties  contemplated 
the  subsequent  incorporation  of  the  society,  and  although  the 
promises  were  made  just  before  such  incorporation,  yet  a  por- 
tion of  the  work  was  done  afterwards.  Upon  such  incorpora- 
tion, therefore,  the  society  became  vested  with  the  claims 
against  those  who  had  agreed  to  pay  for  erecting  the  church  edi- 
fice. I  think,  therefore,  that  the  judgment  should  be  affirmed. 
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COUET  OF  APPEALS. 

EOSWELL  JUDSON,  respondent,  agt.  DANIEL  GRAY,  appellant. 

The  court  below,  while  an  appeal  is  pending  in  the  court  of  appeals,  as  they  for- 
merly had  after  writ  of  error  brought,  have  still  control  over  the  judgment  in 
regard  to  making  amendments,  and  the  judgment  is  still  regarded  as  remaining 
in  that  court  for  all  the  purposes  of  amendments. 

After  the  remittitur  has  issued  from  the  court  of  appeals  under  the  seal  of  that 
court,  and  has  been  delivered  to  the  prevailing  party,  as  is  the  practice  in  that 
court,  with  a  view  to  have  it  remitted  to  the  court  below,  the  latter  court  have 
jurisdiction  of  the  cause,  although  the  remittitur  is  not  actually  filed  with  the 
clerk  below  ;  and  if  a  new  trial  has  been  awarded,  the  court  below  may  go  on 
and  try  the  cause. 

And  where,  on  such  trial,  it  appeared  that  the  defendant's  attorney  had  the  remit- 
titur in  his  hands,  which  he  had  neglected  to  file,  and  permitted  the  plaintiff  to 
go  nearly  through  with  the  trial,  supposing  the  remittitur  had  been  filed,  and 
the  defendant  then  sprung  the  point  that  the  remittitur  had  not  been  filed,  and 
the  court  had  no  jurisdiction  of  the  case, 

Held,  that  the  defendant  could  not  thus  take  advantage  of  his  own  wrong ;  he 
was  estopped  from  urging  such  an  objection,  if  otherwise  good,  which  it  wag 
not 

Where  a  decree  and  order  of  reference  to  take  and  state  an  account  of  the  rents 
and  profits,  and  the  amount,  if  any  thing,  due  upon  the  mortgage,  after  apply- 
ing the  rents  and  profits  towards  its  payment,  is  put  into  the  lianas  of  the  ref- 
eree to  execute,  by  the  attorney  for  the  plaintiff,  the  plaintiff  becomes  liable 
for  the  referee's  fees.  Neither  party  can  be  said  to  be  the  prevailing  party  in  the 
suit,  by  any  report  which  the  referee  may  make  instating  such  accounts.  That 
question  has  to  be  determined  by  the  final  decree  on  the  merits. 

Where  the  plaintiff 's  attorney  requested  the  plaintiff  to  give  him  his  note  for  the 
amount  of  the  referee's  fees,  with  a  promise  that  he  would  advance  to  the  ref- 
eree such  fees  and  the  note  was  given  accordingly;  held,  that  the  referee  could 
sustain  an  action  against  the  attorney,  upon  his  promise  thus  made. 

Whatever  may  be  said  in  regard  to  the  rule  in  England,  about  which  there  hag 
been  great  conflict,  the  doctrine  with  us  is  settled,  that  an  action  may  be  main- 
tained on  a  promise  made  by  the  defendant  to  a  third  person,  for  the  benefit  of 
the  plaintiff,  without  any  consideration  moving  from  the  plaintiff.  All  that  is 
necessary  is,  that  the  promise  be  made  upon  a  valid  consideration  moving  from 
such  third  person. 

THIS  action  was  to  recover  for  services  rendered  by  the 
plaintiff  (respondent),  as  referee  in  a  cause  commenced  in  the 
VOL.  XVII.  19 
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court  of  chancery,  and  brought  into  and  continued  in  the  6th 
judicial  district,  wherein  Absalom  Calkins  was  complainant, 
and  Asa  M.  Calkins  et  al.  were  defendants. 

The  bill  filed  in  the  suit  last  stated  was  filed  to  redeem  cer- 
tain premises  from  the  lien  of  a  mortgage.  The  mortgagee  and 
those  claiming  under  him  had  been  in  possession  of  the  prem- 
ises for  many  years,  and  Calkins,  the  mortgagor,  sought  in 
that  suit  to  redeem  and  to  compel  the  defendants  to  account 
for  the  rents  and  profits,  and  the  reference  which  was  made  in 
the  suit,  to  this  plaintiff  as  referee,  was  to  take  and  state  an 
account  of  the  rents  and  profits,  and  the  amount,  if  any,  due 
upon  the  mortgage,  after  applying  the  rents  and  profits  to- 
wards the  payment  of  the  mortgage.  The  defendant  in  this 
suit  (Gray)  was  the  solicitor  of  Calkins  in  that  suit,  and  as 
such  put  the  decree  and  order  of  reference  into  the  plaintiff's 
hands  to  execute,  and  the  matter  was  brought  to  a  hearing  be- 
fore said  referee,  on  a  notice  given  to  the  other  party  by  the 
defendant  Gray,  as  solicitor  for  Calkins ;  who  made  his  report, 
stating  an  account  of  the  rents  and  profits.  The  plaintiff,  as 
referee,  took  from  1500  to  2000  folios  of  evidence,  all  of  which 
was  taken  for  the  complainant  in  the  chancery  suit,  in  which 
the  present  defendant  was  the  solicitor  for  the  complainant. 

On  the  second  hearing  before  the  referee,  the  attorneys  for 
the  respective  parties  agreed,  verbally,  that  the  referee  should 
charge  his  expenses  in  addition  to  his  per  diem  allowance  by 
statute,  if  he  would  take  the  testimony  at  South  New  Berlin, 
nineteen  or  twenty  miles  from  the  referee's  residence ;  although 
the  agreement  was  not  in  writing,  it  was  acquiesced  in  by  de- 
fendant. The  plaintiff's  fees,  as  referee,  were  duly  taxed  be- 
fore Justice  MASON,  December  4th,  1849,  at  $155.94. 

The  plaintiff  obtained  a  judgment  in  the  supreme  court, 
which  was  appealed  to  this  court,  and  by  this  court  reversed 
(1  Kernon,  408),  the  plaintiff  not  having  declared  on  the  de- 
fendant's promise  to  pay  the  plaintiff  for  said  services  as  ref- 
eree. Accordingly  the  plaintiff  in  November.  1854,  by  motion 
amended  his  complaint,  by  declaring  on  the  promise,  and  the 
defendant  put  in  an  amended  answer,  denying  the  promise, 
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and  plaintiff  replied,  and  on  that  issue  the  action  was  tried  at 
the  circuit  court  in  Chenango  county,  in  October,  1855,  by 
Justice  SHANKLAND,  who  held  said  circuit,  the  trial  by  jury 
having  been  waived  by  the  parties,  and  a  judgment  was  given 
for  plaintiff  for  $230.40,  besides  costs  in  this  suit,  from  which 
defendant  appealed  to  the  general  term,  where  said  judgment 
was  affirmed. 

On  the  trial  of  this  cause,  the  defendant  Gray  insisted  that 
his  promise  to  pay  the  referee's  fees  was  gratuitous,  without 
consideration,  and,  therefore,  not  binding  on  him.  The  de- 
fendant also  assumed  that  the  supreme  court  had  no  jurisdic- 
tion of  the  case,  as  a  remittitur  from  the  court  of  appeals  had 
not  been  filed  with  the  clerk  of  the  supreme  court. 

The  following  opinion  was  delivered  at  the  general  term  in 
the  supreme  court. 

By  the  court — MASON,  Justice.  The  defendant  claimed  and 
insisted,  upon  the  trial  of  this  cause,  that  the  court  had  no  ju- 
risdiction over  the  cause  or  the  person  of  the  defendant  The 
objection  is  based  upon  the  fact  that  this  cause  had  been  ap- 
pealed to  the  court  of  appeals  from  a  former  judgment  of  this 
court  in  the  action,  and  the  judgment  had  been  reversed  and  a 
new  trial  ordered,  and  the  remittitur,  although  awarded  and 
sent  to  this  court,  had  never  been  filed  with  the  clerk  of  this 
court.  It  appears  from  the  bill  of  exceptions  that  the  remitti- 
tur had  been  delivered  to  the  defendant,  who  defends  in  per- 
son, and  that  upon  the  trial  he  put  it  in  evidence  in  the  case. 
He  called  Alfred  Purdy,  deputy  clerk?  of  Chenango,  and  proved 
by  him  that  he  had  made  the  search  and  could  not  find  any 
remittitur  on  file  in  this  cause.  He  then  put  the  remittitur 
into  the  hands  of  Purdy  while  upon  the  stand,  and  proved  by 
him  that  the  paper  handed  to  him  was  the  remittitur,  and  that 
it  never  had  been  filed.  After  the  court  of  appeals  had  re- 
versed the  judgment  and  awarded  the  remittitur  ordering  a 
new  trial,  the  plaintiff  applied  at  a  special  term  of  the  supreme 
court  for  leave  to  amend  his  complaint,  which  was  opposed  by 
the  defendant  without  any  objection  being  raised  to  the  juris- 
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diction  of  the  court,  on  the  ground  that  the  remittitur  had  not 
been  filed.  The  court  allowed  the  amendment  on  the  payment 
of  some  $22  costs,  which  the  plaintiff  paid,  and  served  his 
amended  complaint,  and  the  defendant  answered  the  same. 
The  cause  was  then  noticed  for  trial  by  the  defendant,  and  the 
plaintiff  went  through  with  his  evidence  and  rested,  and  near 
the  close  of  the  defendant's  evidence  he  raised  the  question 
that  the  remittitur  had  not  been  filed.  The  defendant  relied 
upon  the  case  of  Burlck  agt.  Luce  (1  Comstock  R.  209),  which 
holds  that  the  court  of  appeals  does  not  lose  jurisdiction  of  a 
cause  brought  up  by  writ  of  error  until  the  remittitur  is  ac- 
tually filed  with  the  clerk  of  the  court  below.  The  argument 
of  the  defendant  is,  that  if  the  court  of  appeals  does  not  lose 
jurisdiction  until  the  remittitur  is  filed  with  the  clerk  of  the 
court  below,  that  the  court  below  does  not  acquire  jurisdic- 
tion until  the  remittitur  is  filed.  This  case  ofBurkle  agt.  Luce 
decides  no  new  doctrine,  it  but  affirms  prior  adjudications. 
(7  Hill's  R.  591 ;  2  W.  R.  221 ;  4  W.  R.  188 ;  2  Comst.  559.) 
And  in  the  case  of  Palmer  agt.  Lawrence  and  others  (1  Selden, 
455),  it  was  held  that  when  the  order  entered  on  the  decision 
of  the  cause  in  the  court  of  appeals  does  not  correctly  state  the 
judgment  pronounced  by  that  court,  it  will  be  amended  on 
motion,  notwithstanding  the  remittitur  may  have  been  sent  to 
the  clerk  of  the  court  below  and  filed  there. 

I  am  aware  that  for  every  purpose  of  the  jurisdiction  of  the 
appellate  court,  the  record  itself  is  supposed  to  be  removed, 
although  in  point  of  fact  a  transcript  only  is  sent.  (Brown  agt. 
Clarke,  3  J.  R.  443  ;  Grahams  Pr.  954,  2  ed. ;  2  It.  £  596,  § 
42.)  The  court  below,  while  the  appeal  is  pending,  as  they 
formerly  had  after  writ  of  error  brought,  have  still  control 
over  the  judgment  in  regard  to  making  amendments,  and  the 
judgment  is  still  regarded  as  remaining  in  that  court  for  all 
the  purposes  of  amendment.  (Graham's  Pr.  667,  954  ;  2  Cow. 
40S ;  3  J.  R.  95 ;  15  J.  R.  318 ;  6  Cow.  R.  606 ;  8  Cow.  R. 
746  ;  1  Cow.  R.  65  ;  7  Cow.  R.  775.)  I  arn  of  opinion,  that 
after  the  remittitur  has  issued  from  the  court  of  appeals  under 
the  seal  of  that  court,  and  has  been  delivered  to  the  prevailing 
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party,  as  is  the  pracice  in  that  court,  with  a  view  to  have  it 
remitted  to  this  court,  that  this  court  has  jurisdiction  of  the 
cause,  and  if  a  new  trial  has  been  awarded,  that  this  court  may 
go  on  and  try  the  cause.  It  does  not  follow  that  if  the  remit- 
titur  is  returned  to  that  court  and  they  order  it  cancelled  as 
they  did  in  1  Comstock,  and  proceed  to  retain  jurisdiction  of 
the  cause,  that  this  court  has  not  acquired  jurisdiction  by  the 
remittitur  being  sent  to  this  court,  and  not  recalled,  although 
not  actually  filed  with  the  clerk  of  the  court.  But,  again,  I 
think,  as  an  amended  complaint  was  served  upon  the  defend- 
dant  personally,  and  he  answered  that  complaint,  and  then 
noticed  the  cause  for  trial,  that  this  court  thereby  acquired 
both  jurisdiction  over  the  subject  matter  of  the  action  and  the 
person  of  the  defendant,  and  besides,  I  think  the  defendant 
cannot,  under  the  circumstances  of  the  case,  be  permitted  to 
raise  this  point  upon  the  trial  of  the  cause  and  make  it  the 
ground  of  exception.  He  had  the  remittitur  in  his  hands,  and 
it  was  his  duty  to  file  it,  and  if  he  is  allowed  to  mislead  the 
plaintiff  by  noticing  the  cause  for  trial,  and  let  the  plaintiff  go 
through  with  his  case,  and  then  spring  this  point  on  him  at  the 
end  of  the  trial,  it  seems  to  me  it  would  be  permitting  a  party 
to  take  advantage  of  his  own  wrong,  and  I  think  after  the  de- 
fendant, without  objection,  has  put  in  his  answer  and  taken 
issue  with  the  plaintiff,  and  noticed  the  cause  for  trial,  and  per- 
mitted the  plaintiff  to  go  through  with  his  case  upon  the  sup- 
position that  the  remittitur  was  filed,  that  we  may  well  hold 
him  estopped  to  urge  this  objection,  if  it  were  held  otherwise 
a  good  objection,  but  I  do  not  think  the  objection  tenable. 

I  regard  it  too  clear  to  render  any  discussion  of  the  matter 
at  all  profitable,  that  Absalom  Calkins  was,  and  is  liable  to 
the  plaintiff  for  his  fees  in  executing  the  order  of  reference  in 
the  suit  of  Calkins  agt.  Isbell,  Tucker  and  others.  A  bare  state- 
ment of  the  case  is  quite  sufficient  to  make  his  liability  entirely 
apparent.  That  was  the  case  of  a  bill  filed  by  Calkins  to  re- 
deem certain  premises  from  the  lien  of  a  mortgage.  The  mort- 
gagee, and  those  claiming  under  him,  had  been  in  possession 
of  the  premises  for  many  years,  and  Calkins,  the  mortgagor, 
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sought  in  that  suit  to  redeem  and  to  compel  the  defendants  to 
account  for  the  rents  and  profits,  and  the  reference  which  was 
made  in  the  suit,  to  the  plaintiff  as  referee  therein,  was  to  take 
and  state  an  account  of  the  rents  and  profits,  and  the  amount, 
if  any  thing,  due  upon  the  mortgage,  after  applying  the  rents 
and  profits  towards  the  payment  of  the  mortgage.  The  de- 
fendant, Gray,  was  the  solicitor  of  Calkins  in  that  suit,  and  as 
such  put  the  decree  and  order  of  reference  into  Judson's  hands 
to  execute,  and  the  matter  was  brought  to  a  hearing  before 
said  referee,  on  a  notice  given  to  the  other  by  the  defendant 
Gray,  as  solicitor  for  Calkins,  who  made  his  report,  stating  an 
account  of  the  rents  and  profits,  and  the  amount  due  on  the 
mortgage,  and  the  fact  that  he  reported  several  hundred  dol- 
lars due  on  the  mortgage  does  not  make  the  defendants  the 
prevailing  party,  so  as  to  cast  the  duty  upon  them  to  pay  the 
referee's  fees.  Neither  party  can  be  said  to  be  the  prevailing 
party  in  the  suit,  by  any  report  which  the  referee  may  make 
in  stating  the  accounts.  If  Calkins  shall  ultimately  sustain 
this  bill,  and  get  a  decree  allowing  him  to  redeem  on  the  pay- 
ment of  just  the  sum  that  Judson  reported  due  on  the  mort- 
goge,  he  will  be  the  prevailing  party  in  the  suit. 

The  said  Calkins  being  thus  clearly  liable  for  Judson's  fees 
in  executing  that  order  of  reference,  the  defendant  Gray,  as 
his  solicitor  in  that  suit,  wrote  to  Calkins  on  the  3d  of  March, 
1849,  inclosing  a  note  of  $155  94,  payable  to  said  Gray  or 
bearer,  saying  to  Calkins  that,  if  he  would  sign  that  note  and 
return  it  to  him,  he  would  advance  to  Judson  his  fees  as  ref- 
eree. The  note  was  signed  by  Calkins  and  returned  to  Gray, 
and  the  plaintiff  has  brought  this  suit  to  recover,  upon  Gray's 
promise  thus  made,  the  amount  of  his  fees  as  referee  in  that 
suit,  and  having  recovered  before  Justice  SHANKLAND,  in  the 
circuit  court,  the  defendant  claims  and  insists  that  he  is  not 
liable,  and  that  the  judgment  should  be  reversed.  I  have  ab- 
stained from  stating  any  of  the  subsequent  dealings  between 
Calkins  and  the  defendant  in  regard  to  that  note,  as  they  were 
all  after  the  commencement  of  the  suit,  which  was  on  the  4th 
of  March,  1850.  They  could  not  do  anything  to  prejudice 
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the  plaintiff's  rights  after  that.  If  he  had  a  good  cause  of  ac- 
tion against  the  defendant  at  the  commencement  of  this  suit, 
by  no  agreement  nor  by  any  arrangement  between  Calkins  and 
Gray  could  it  be  released  or  discharged.  Whatever  may  be 
said  in  regard  to  the  rule  in  England,  and  there  seems  to  have 
been  great  conflict  of  opinion  over  the  question  in  Westminster 
Hall,  the  doctrine  may  be  regarded  as  settled  with  us,  that  an 
action  may  be  maintained  on  a  promise  made  by  the  defend- 
ant to  a  third  person  for  the  benefit  of  the  plaintiff,  without 
any  consideration  moving  from  the  plaintiff.  All  that  is  re- 
quired is,  that  the  promise  be  made  upon  a  valid  consideration 
moving  from  such  third  person.  I  will  only  refer  to  some  of 
the  cases  which  have  vindicated  this  principle :  1  J.  R.  140 ; 
10  J.  R.  412  ;  8  J.  R  39  ;  13  J.  R.  496  ;  4  Cow.  R  432  ;  9 
Cow.  R.  639  ;  5  W.  R  235 ;  2  Denio  R45-  4  Denio  R.  97. 
The  doctrine  prevails  in  most  of  our  sister  states :  10  Mass. 
R.  287 ;  17  Mass.  R.  575,  400 ;  2  Metcalf  R.  381,  402,  403  ;  7 
Gush.  R.  337,  340.  The  courts  of  Massachusetts  have  de- 
clared the  doctrine  in  unqualified  terms  that  when  one  person, 
for  a  valuable  consideration,  engages  with  another  by  simple 
contract  to  do  some  act  for  the  benefit  of  a  third,  the  latter, 
who  would  enjoy  the  benefit  of  the  contract,  may  maintain  an 
action  for  the  breach  of  such  engagement.  (7  Gush.  340,  and 
cases  above  died  ;  1  Parsons  on  Contracts,  390.) 

The  same  rule  is  held  in  the  courts  of  Pennsylvania :  Hurd 
agt.  Holdship,  2  Watts1  R.  104 ;  see  also  7  Conn.  R.  347.  This 
doctrine  does  not  rest  upon  the  ground  of  any  actual  or  sup- 
posed relationship  between  the  parties,  as  some  of  the  earlier 
cases  would  seem  to  indicate,  nor  upon  the  reason  that  the  de- 
fendant, by  entering  into  such  an  agreement,  has  impliedly 
made  himself  the  agent  of  the  plaintiff.  It  rests  upon  the 
broader  and  more  satisfactory  basis,  that  the  law,  operating  on 
the  act  of  the  parties,  creates  the  duty  and  establishes  the  priv- 
ity, and  implies  the  promise  and  obligations  on  which  the  ac- 
tion is  founded.  The  case  at  bar  falls  clearly  within  this 
principle.  The  agreement  in  question,  having  been  made  for 
the  benefit  of  the  plaintiff,  on  a  sufficient  consideration,  and 
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having  been  adopted  by  him,  he  can  maintain  this  action 
against  the  defendant  upon  such  agreement.  It  is  not  neces- 
sary that  the  money  should  actually  come  into  the  defendant's 
hands  to  render  him  liable.  Any  property  which  he  may  re- 
ceive is  a  good  consideration  for  his  agreement  to  pay.  (El- 
wood  agt.  Monk,  5  W.  R.  235 ;  Baker  agt.  Bucklin,  2  Denio  R. 
4:5 ;  Arnold  agt.  Lyman,  17  Mass.  R.  400.)  In  the  latter  case, 
a  creditor  in  failing  circumstances  placed  property,  consisting 
of  securities  and  goods,  in  the  hands  of  the  defendant,  and  took 
from  him  a  written  agreement  reciting  such  deposit,  and  prom- 
ising to  pay  certain  debts  enumerated,  and  among  them  that 
of  the  plaintiff,  and  the  court  held  the  action  maintainable. 
The  same  was  held  on  a  transfer  of  property  in  the  case  of 
Elwood  agt.  Monk,  5  W.  R.  235,  and  2  Denio  R.  45,  and  so  in 
the  case  of  Cleveland  agt.  Farley,  4  Cow.  R.  432,  affirmed  in  er- 
ror, 9  Cow.  R.  639,  where  C,  in  consideration  of  hay  delivered 
to  him  by  M,  promised  to  pay  M.'s  debt  to  F.,  the  court  held 
that  F.  could  maintain  an  action  against  C.  upon  the  agreement. 
The  note  of  Absalom  Calkins  was  a  valid  security  in  the  hands 
of  the  defendant,  and  a  good  and  sufficient  consideration  for  his 
promise  to  pay  Calkins'  debt  to  the  plaintiff.  The  court  com- 
mitted no  error  in  the  rejection  of  the  evidence  offered  by  the 
defendant,  and  there  was  much  of  the  evidence  given  by  the 
defendant  which  was  improperly  admitted,  and  cannot  in  any 
manner  affect  the  issue  between  the  parties.  The  judgment 
should  be  affirmed. 

The  case  was  submitted  to  this  court  on  appeal 

HENRY  R.  MYGATT,.ybr  respondent. 
NICHOLAS  HILL,  for  appellant. 

March  Term,  1859.  The  judgment  was  affirmed  with  costs, 
and  ten  per  cent,  damages.  No  opinion  was  written  in  this 
court. 
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SUPEEME  COURT. 
CORNELIUS  BAKER  and  others  agt.  GEORGE  SEELY. 

Where  a  party,  for  the  purpose  of  securing,  with  other  obligations,  a  promissory 
note  made  by  himself,  executed  a  chattel  mortgage  to  the  payee,  and,  after  the 
note  had  been  protested  for  non-payment,  through  an  agent  of  his  paid  the  note 
at  the  bank,  unknown  to  the  payee,  and  procured  another  loan  from  a  third 
party  upon  the  same  note,  and  to  secure  which  the  payee  assigned  to  such  third 
party  so  much  of  the  chattel  mortgage  as  would  secure  the  amount,  and  on 
foreclosure  of  the  chattel  mortgage  by  the  payee  and  the  collection  of  the  whole 
amount, 

ffdd,  that  the  payee  of  the  note  by  the  assignment  of  the  mortgage  was  estopped 
from  saying  that  the  note  had  been  paid,  and  the  mortgage  extinguished  pro 
tanto.  He  was,  the  trustee  of  the  third  party  to  the  extent  of  their  interest  in 
the  mortgage,  and  bound  to  account  to  them  for  such  interest.  The  latter  was 
not  a  party  to  any  fraud,  if  any  was  practiced  on  the  payee. 

New-  York  Special  Term,  June,  1859. 

THE  facts  of  the  case  appear  in  the  opinion. 

DAVIES,  Justice.  The  facts  as  they  appeared  on  the  trial  of 
the  cause  are  substantially  as  follows :  Seely,  the  defendant, 
was  the  owner  and  holder  of  certain  promissory  notes  of  one 
Baldwin,  and  among  them  a  note  for  $1,000,  dated  October 
29,  1855,  payable  twenty-two  months  from  date,  and  which 
was  payable  to  Seely's  order.  The  payment  of  this  note  and 
others  was  secured  to  Seely  by  a  chattel  mortgage,  executed 
by  Baldwin  to  him,  and  which  chattel  mortgage  Seely  held  on 
the  9th  of  September,  1857.  Seely  indorsed  the  note,  and  de- 
posited it  in  the  Citizens'  Bank,  where  it  was  payable,  and  on 
the  first  of  September,  1857,  it  was  protested  for  non-payment, 
and  after  such  protest,  an  agent  of  the  maker,  Baldwin,  called 
at  the  bank  and  paid  the  amount  of  it,  and  took  the  note.  Such 
agent  then  applied  to  the  plaintiffs  for  an  advance  of  money 
upon  the  note,  representing  that  it  was  secured  by  a  chattel 
mortgage  to  the  defendart  Seely.  The  plaintiffs  made  appli- 
cation to  Seely  to  ascertain  the  truth  of  this  representation, 
and  proved  it  to  be  so. 
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On  the  9th  of  September,  1857,  the  defendant  made  and  exe- 
cuted to  the  plaintiffs  an  assignment  in  the  words  following: 

"  For  value  received  I  hereby  sell,  assign  and  set  over  to 
Cornelius  Baker  &  Son,  that  certain  promissory  note  made  by 
Andrew  H.  Baldwin,  payable  on  the  first  day  of  September, 
1857,  for  one  thousand  dollars,  and  to  which  a  certain  chattel 
mortgage  upon  the  lease  and  furniture  of  the  National  Hotel 
in  Cortlandt  street,  New-York,  is  held  as  collateral,  and  which 
mortgage,  to  the  extent  of  said  note,  is  hereby  assigned  to  said 
C.  Baker  &  Son. 

"  GEO.  SEELY. 

"  New- York,  September  9th,  1857." 

The  plaintiffs,  upon  the  delivery  to  them  of  said  note,  pro- 
test and  assignment,  proceeded  upon  the  faith  thereof  to  make 
an  advance  to  them,  and  -advanced  the  sum  of  $950. 

Seely,  the  mortgagee,  subsequently  proceeded  to  foreclose 
the  chattel  mortgage,  and  collected  the  amount  of  the  mort- 
gage. 

The  plaintiffs,  in  the  complaint  as  originally  framed,  prayed 
for  the  appointment  of  a  receiver  of  the  property  covered  by 
the  chattel  mortgage,  and  a  sale  of  sufficient  to  pay  the  amount 
due  to  them.  Under  this  complaint  as  thus  presented,  it  is 
clear  that  all  necessary  parties  were  not  before  the  court,  and 
the  grounds  of  objection  taken  in  the  learned  and  able  argu- 
ments of  the  counsel  for  the  defendants  would  necessarily  be 
sustained. 

But  I  think  the  case  a  very  simple  and  plain  one,  on  the 
facts  proved  on  the  trial,  that  it  is  my  duty  under  section  173 
of  the  Code,  in  furtherance  of  justice,  to  permit  the  pleadings 
to  be  amended  to  conform  to  the  facts  proved.  Dauchy  agt. 
Tyler,  15  How.  399,  is  ample  authority  for  the  necessary 
amendments  in  this  case. 

How,  then,  stands  the  case  ?  There  is  no  question  that  the 
plaintiffs  in  good  faith  made  the  advances  to  Baldwin  on  the 
representations  that  the  note  was  secured  by  the  chattel  mort- 
gage, and  the  assignment  by  defendant  of  a  sufficient  interest 
in  the  mortgage  to  secure  the  note.  I  think  the  defendant  is 
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estopped  from  saying  that  this  note  had  been  paid,  and  the 
chattel  mortgage  extinguished  pro  tanto.  He  in  effect,  by  the 
assignment  of  it  to  plaintiffs,  represented  it  as  a  vital  existing 
note ;  at  any  rate,  he  and  Baldwin  re-issued  it,  and  it  is  not 
competent  for  them  to  say  here  that  it  had  in  fact  been  paid, 
and  the  mortgage  to  that  extent  extinguished.  It  may  be  true 
that  the  defendant  supposed  that  the  note  had  not  in  fact  been 
paid  by  Baldwin,  and  that  the  moneys  the  plaintiffs  were  to 
advance  were  to  be  applied  to  the  reimbursement  of  the 
moneys  paid  at  the  bank  to  take  up  the  note.  Such  mistake 
or  misapprehension  on  his  part  cannot  affect  the  rights  of  the 
plaintiffs.  It  is  not  pretended  that  they  were  parties  to  the 
fraud,  if  any,  practiced  on  the  defendant.  They  advanced  their 
moneys  in  good  faith  upon  these  securities ;  and  the  defend- 
ant having  proceeded  and  collected  the  mortgage,  a  portion  of 
which,  or  an  interest  in  which,  he  had  assigned  to  the  plain- 
tiffs for  a  valuable  consideration,  I  cannot  see  upon  what  prin- 
ciple he  can  be  excused  from  accounting  for  the  moneys  thus 
collected.  He  was  the  trustee  of  the  plaintiffs  to  the  extent  of 
their  interest  in  the  mortgage,  and  having  collected  the 
amounts  secured  by  it,  he  is  on  every  principle  bound  to  ac- 
count to  them  for  the  extent  of  their  interests ;  that  is,  the  sum 
advanced  by  them  on  the  note  and  assignments,  $950,  and  in- 
terest from  the  date  of  such  advances. 

Judgment  will,  therefore,  be  entered  for  the  plaintiffs 
for  that  sum  and  interest,  and  the  costs  of  this  suit  to  be  ad- 
justed. 
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SUPEEME  COURT. 

EDWIN  R  BALL  and  another,  administrators,  with  the  will 
annexed,  of,  &c.,  ELIZABETH  CASEY,  deceased,  agt.  JOHN  M. 
MILLER,  administrator  of.  &c.,  BENJAMIN  WILKINSON,  de- 
ceased. 

A  final  accounting  before  the  surrogate  upon  the  application  of  an  administrator, 
and  a  decree  of  the  surrogate  thereon  declaring  a  balance  due  the  administra- 
tor from  the  estate,  is  conclusive  evidence  of  the  facts  stated  therein. 

But  where  such  a  debt  against  the  estate  is  established  in  favor  of-  the  adminis- 
trator, it  cannot  be  paid  out  of  the  proceeds  of  the  real  estate  of  the  intestate. 
The  debts  which  are  to  be  satisfied  out  of  the  intestate's  (or  testator's)  real  es- 
tate are  debts  of  the  decedent  himself,  and  not  those  which  arise  against  his 
estate  subsequent  to  his  death,  and  in  the  course  of  administration.  The  pro- 
visions of  the  statute  limit  the  authority  to  sell  the  real  estate  to  the  case  where 
the  debts  existed  against  the  decedent  in  his  lifetime. 

Where,  however,  the  debt  of  the  administrator  thus  established  before  the  surro- 
gate, or  any  part  of  it,  is  caused  by  the  application  of  the  moneys  of  the  estate 
to  the  payment  of  debts  existing  against  the  intestate  in  his  lifetime,  the  ad- 
ministrator may  be  regarded  as  the  equitabk  assignee  of  those  claims,  and  to  be 
subrogated  to  the  rights  of  those  creditors,  and  entitled  to  satisfy  such  claims 
out  of  the  proceeds  of  the  real  estate  in  the  same  manner  as  the  original  credit- 
ors. 

But  such  a  debt  of  the  administrator  must  bo  regarded  as  a  simple  contract  debt, 
and  to  be  prosecuted  within  six  years,  to  save  it  from  the  statute  of  limitations. 
Because,  the  statute  (2  R  S.  293,  4lhed.)  provides  that  the  debt  for  which  such 
judgment  or  decree  was  obtained  shall,  notwithstanding  the  form  of  such  judg- 
ment or  decree,  remain  a  debt  against  the  estate  of  the  deceased,  to  the  same 
extent  as  before,  and  to  be  established  in  the  same  manner  as  if  no  such  judg- 
ment or  decree  had  been  obtained. 

Albany  General  Term,  December,  1858. 

Present,  WRIGHT,  GOULD  and  HOGEBOOM,  Justices. 

THIS  is  an  appeal  by  the  plaintiffs,  from  the  decree  of  the 
surrogate  of  Rensselaer  county,  refusing  to  allow  the  plaintifls 
to  participate  in  the  distribution  of  moneys  arising  from  the 
sale,  under  a  surrogate's  order,  of  the  real  estate  of  Joseph  P. 
Casey,  deceased,  and  awarding  the  same  entirely  to  the  defend- 
ant. No  question  arose  in  the  case  before  the  surrogate,  ex- 
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cept  as  to  the  point  whether  the  plaintiffs'  claim  was  of  that 
character  that  entitled  them  to  participate  in  the  proceeds  of 
sale.  The  plaintiffs'  testatrix  had  been  administratrix  of  the 
estate  of  her  husband,  Joseph  P.  Casey,  deceased,  who  died  in 
1839.  On  the  17th  of  August  of  that  year,  she  was  appointed 
such  administratrix.  She  subsequently  applied  for  a  final  set- 
tlement of  her  accounts  as  such  administratrix,  and  thereupon 
such  proceedings  were  had,  that  on  the  20th  of  March,  1849, 
the  surrogate  of  Kensselaer  made  a  decree  (so  called)  or  settle- 
ment of  her  accounts,  by  which  it  appeared,  among  other 
things,  that  there  was  a  "  balance  due  the  administratrix  from 
the  estate,  of  $832.41."  And  the  surrogate,  after  stating  in 
his  decree  the  previous  proceedings,  and  the  several  amounts 
in  a  general  form  for  which  she  was  to  be  debited  and  credited, 
closed  his  decree  as  follows  :  "  And  it  is  further  ordered  and 
decreed,  that  the  said  administratrix  pay  to  me,  said  surrogate, 
for  my  fees  in  this  matter,  the  sum  of  $14.00,  which  will  leave 
a  balance  of  $832.41  due  the  said  administratrix,  from  the  es- 
tate of  said  deceased."  There  was  in  the  decree  no  other  order 
for  the  payment  of  the  money,  and  no  particular  statement  of 
the  source  from  which  this  balance  was  derived,  but  it  ap- 
peared from  the  proceedings,  that  after  charging  the  adminis- 
tratrix with  the  original  amount  of  the  estate,  and  crediting 
her  with  disbursements  for  debts  of  the  estate,  commissions 
and  expenses,  interest  on  disbursements,  and  depreciated  and 
uncollectable  assets  and  surrogate's  fees,  the  balance  due  to 
her  from  the  estate  was  as  above  stated.  Mrs.  Casey  died  in 
May,  1854,  and  in  July,  1854,  the  appellants  were  appointed 
her  administrators,  with  the  will  annexed.  Subsequently,  and 
in  October,  1854,  Edwin  R.  Ball,  one  of  her  administrators, 
was  appointed  administrator  de  bonis  non,  of  her  late  husband 
Joseph  P.  Casey,  deceased.  On  the  12th  day  of  October,  1855, 
the  respondent  recovered  judgment  against  Edwin  R.  Ball,  as 
administrator  of  Joseph  P.  Casey,  deceased,  and  Abraham  P. 
Holdridge,  as  executor  of  Jacob  Wager,  deceased,  for  $1,503.54, 
Casey  and  Wager  having  been  sureties  on  an  indemnity  bond 
given  to  the  sheriff  or  a  deputy  sheriff  of  Rensselaer,  for  prop- 
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erty  levied  on  by  him  under  execution.  Upon  this  judgment 
the  respondent  applied  for  and  obtained  an  order  from  the  sur- 
rogate, to  sell  the  real  estate  of  Joseph  P.  Casey,  deceased,  for 
the  payment  of  his  debts.  It  was  accordingly  sold,  pursuant 
to  such  order,  and  upon  the  moneys  being  brought  into  the 
surrogate's  office  for  distribution,  the  respondent  and  appel- 
lants appeared  as  rival  claimants  thereof,  when  the  surrogate 
made  the  decree  above  stated,  from  which  the  plaintiffs  ap- 
pealed to  this  court. 

CLARENCE  BUEL,  for  appellants. 
T>.  L.  SEYMOUR,  for  respondent. 

By  the  court — HOGEBOOM,  Justice.  The  respondent  makes 
various  objections  to  the  plaintiffs'  claim,  upon  either  of  which 
he  insists  that  the  decree  of  the  surrogate  rejecting  the  same 
ought  to  be  affirmed.  1st.  It  is  alleged  that  the  claim  in  ques- 
tion never  was  a  valid  and  subsisting  demand,  in  any  proper 
sense  of  the  term.  2d.  That  it  never  was  such  a  demand 
against  the  estate  of  the  intestate,  and  must  possess  that  charac- 
ter in  order  to  be  entitled  to  share  in  the  proceeds  of  the  real 
estate.  3d.  That  if  it  ever  had  any  legal  validity,  it  became 
barred  by  the  statute  of  limitations,  and  has  not  been  in  any 
way  revived  by  payments  upon  the  same. 

1.  The  character  of  the  plaintiff's  claim,  and  its  validity  and 
effect,  must  be  determined  by  a  reference  to  the  statutory  pro- 
visions upon  that  subject.  This  was  a  final  accounting  upon 
the  application  of  the  administratrix,  all  persons  interested  as 
creditors  and  next  of  kin  are  required  to  be  made  parties 
thereto  (2  £.  £  279,  4th  ed.) ;  they  must  be  presumed  to  have 
been  so,  the  proceeding  is  of  no  validity  against  them,  unless 
they  were.  In  this  view,  the  respondent  or  his  intestate  is 
presumed  to  have  been  cited  to  attend  such  accounting,  and  in 
that  event,  it  would  be  conclusive  upon  him  to  the  extent  fixed 
by  the  statute.  It  does  not  expressly  appear,  whether  the  re- 
spondent was  a  party  to  such  accounting,  perhaps  the  ques- 
tion is  not  material,  as  no  objection  is  made  to  the  accounting 
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for  that  reason,  but  is  based  solely  upon  its  intrinsic  character 
and  effect.     By  the  statute,  the  final  settlement  of  such  account 
and  the  allowance  thereof  by  the  surrogate  is  conclusive  as  to 
the  amount  and  value  of  the  assets  embraced  therein,  and  as 
to  the  disbursements  and  expenses  charged  therein ;  no  doubt, 
if  additional  assets  subsequently  came  into  the  hands  of  the 
administratrix,   or  if  any  were  by  accident  or  design  omit- 
ted  from   the    account,  the    administratrix  in  a  subsequent 
proceeding   would  be  chargeable  therewith.     But   no  such 
fact  appears.     I  think  we  must,  therefore,  assume  that  this 
account  as  settled  by  the  surrogate,  whether  we  call  it  an 
account  or  a  decree,  or  give  it  some  other  name,  is  conclusive 
evidence  of  the  facts  stated  therein.     It  establishes  the  fact 
that  the  administratrix  had  overpaid  to  the  amount  of  $832.41, 
in  other  words,  that  the  estate  was  her  debtor  to  that  amount. 
2.  It  being  thus  established  as  a  debt,  is  it  a  debt  to  be  paid 
out  of  the  proceeds  of  the  real  estate  ?     By  section  1  (2  7?.  £ 
285,  4th  ed.\  administrators  may  apply  for  an  order  to  sell  so 
much  of  the  real  estate  of  the  intestate  as  shall  be  necessary 
"  to  pay  his  debts."     The  petition  shall  set  forth  such  debts. 
(Section  2.)     The  debts  against  the  testator  or  intestate  may 
be  contested  on  the  hearing  of  the  application.     (Section  13.) 
The  surrogate  is  to  enter  in  a  book  the  demands  which  upon 
such  hearing  he  shall  adjudge  valid  and  subsisting  against  the 
estate  of  the  deceased  (section  16),  and  is  to  make  no  order  of 
sale,  unless  satisfied  that  the  debts,  for  the  purpose  of  satisfy- 
ing which  the  application  is  made,  are  justly  due  and  owing, 
that  the  personal  estate  is  insufficient  for  that  purpose,  and  that 
the  whole  of  the  personal  estate  applicable  to  the  payment  of 
the  debts  of  the  deceased  has  been  duly  applied  for  that  pur- 
pose.    (Section  If.)     The  proceeds  of  the  sale  having  been  paid 
into  the  surrogate's  office,  he  is  first  to  satisfy  thereout  the 
charges  and  expenses  of  the  sale ;  next,  the  widow's  claim  of 
dower ;  and  "  if,  after  the  deductions  aforesaid,  from  the  pro- 
ceeds of  such  sale,  there  shall  not  be  sufficient  remaining  to 
pay  all  the  debts  of  the  testator  or  intestate,  then  the  balance  of 
such  proceeds  shall  be  divided  by  the  surrogate  among  the 
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creditors,  in  proportion  to  their  respective  debts,  without  giv- 
ing any  preference  to  bonds  or  other  specialties,  or  to  any  de- 
mands on  account  of  any  suit  being  brought  thereon."  (*S<?c- 
tion  47,  2  R.  S.  292,  4th  ed.)  Before  making  the  distribution, 
notice  is  to  be  published,  and  parties  having  debts  are  to  have 
a  further  opportunity  to  establish  the  same,  and  the  surrogate 
i.s  to  ascertain  the  valid  and  subsisting  debts  against  the  testa- 
tor or  intestate.  (Section  50.)  If  the  administrator  does  not 
move  in  the  matter,  he  may  be  set  in  motion  on  the  applica- 
tion of  a  creditor,  and  if  he  still  refuses,  a  disinterested  free- 
holder may  be  appointed  to  act  in  his  place,  to  accomplish  the 
purposes  of  the  act.  (Sections  59  to  63,  2  R.  S.  293,  294.)  The 
effect  of  these  various  provisions  seems  to  me  to  be,  to  limit  the 
authority  to  sell  the  real  estate  to  the  case  where  the  debts  ex- 
isted against  the  decedent  in  his  lifetime.  There  are  expen- 
ditures necessary  to  be  incurred  after  the  death,  such  as 
funeral  expenses,  and  expenses  of  administration,  which  are 
properly  payable  out  of  the  assets  of  the  estate.  But  the  real 
estate  is  not  the  primary  fund  for  the  payment  of  debts.  The 
personal  estate  is  presumed  to  be,  and  generally  is,  ample  for 
that  purpose,  and  it  is  a  salutary  protection  against  improvident 
expenditures,  in  the  course  of  the  administration  of  an  estate, 
that  claims  of  this  character  should  not  be  chargeable  on  the 
real  estate.  The  personal  representative,  having  the  personal 
assets  in  his  hands  and  knowing  their  amount,  can  always 
guard  against  a  loss 'to  himself,  arising  from  such  a  quarter, 
and  there  seems  no  necessity  for  straining  the  language  of  the 
statute,  to  give  it  the  construction  contended  for  by  the  counsel 
for  the  appellants.  The  fair  and  natural  reading  of  it  is  other- 
wise, and  this  in  connection  with  the  other  considerations  to 
which  I  have  alluded  lead  my  mind  to  the  conclusion  that  the 
debts  which  are  to  be  satisfied  out  of  the  testator's  real  estate 
are  debts  of  the  decedent  himself,  and  not  those  which  arise 
against  his  estate,  subsequent  to  his  death  and  in  the  course  of 
administration. 

But  this  view  of  the  case  is  not  necessarily  destructive  of 
the  plaintiffs'  entire  claim,  and,  perhaps,  not  of  any  part  of  it. 
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So  far  as  the  excess  in  Mrs.  Casey's  expenditures  as  adminis- 
tratrix, over  her  receipts,  is  caused  by  the  application  of  the 
moneys  of  the  estate  to  the  payment  of  debts  existing  against 
the  intestate  in  his  lifetime,  I  think  she  ought  to  be  regarded 
as  the  equitable  assignee  of  those  claims,  and  to  be  subrogated 
to  the  rights  of  those  creditors.  This  is  a  familiar  principle  in 
equity  jurisprudence,  and  the  surrogate's  court  partakes 
strongly  of  the  characteristics  of  an  equity  tribunal.  In 
equity,  the  payment  of  a  claim  does  not  always  and  necessarily 
extinguish  it,  but  it  is  deemed  merged,  extinguished  and  sat- 
isfied or  kept  alive,  according  as  equity  and  justice  require. 
In  this  case,  there  was  no  obligation  on  the  part  of  the  admin- 
istratrix to  make  payments  beyond  the  personal  assets  in  her 
hands,  and,  if  she  made  them,  it  must  be  deemed  to  have  been 
done  for  the  convenience  of  the  creditor  or  for  the  benefit  of 
the  estate,  and  not  to  her  own  prejudice.  To  the  extent  that 
she  has  applied  her  own  moneys  or  those  of  the  estate  upon  the 
claims  of  creditors  of  the  deceased,  I  think  she  must  be  re- 
garded as  the  equitable  assignee  of  those  demands,  and  enti- 
tled to  satisfy  them  out  of  the  proceeds  of  the  real  estate  in  the 
same  manner  as  the  original  creditors,  and  such,  I  think,  is  the 
fair  effect  of  the  authorities.  (Livingston  agt.  Newkirk,  3  J.  0. 
R  312,  318  ;  Evertson  agt.  Tappen,  5  J.  G.  R  497,  514 ;  Gil- 
christ  agt.  JRea,  9  Paige,  66,  73 ;  Collinson  agt.  Owens,  6  Gill 
&  John.  4.)  I  am  unable,  from  the  papers  before  us,  to  ascer- 
tain how  much  of  the  plaintiffs  claim  would  be  protected  by 
the  application  of  this  rule,  and,  therefore,  unless  the  whole 
demand  is  extinguished  by  the  operation  of  the  statute  of  limit- 
ations, which  I  shall  presently  consider,  I  am  of  opinion 
that  the  surrogate's  decree  should  be  reversed,  and  the  proceed- 
ings remitted  to  him,  with  instructions  to  allow  so  much  of 
the  plaintiff 's  claim  (not  exceeding  the  balance  declared  in 
her  favor)  as  accrued  from  the  payment  of  valid  and  subsist- 
ing demands  against  the  decedent  in  his  lifetime. 

3.  The  remaining  question  is,  whether  the  plaintiff's  de- 
mand is  barred  by  the  statute  of  limitations  ?  The  respondent 
claims  that  it  is,  that  at  best  it  is  to  be  treated  as  a  simple  con- 
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tract  debt,  and  so,  should  have  been  prosecuted  within  six 
years  after  it  accrued ;  that  it  acquired  no  higher  dignity  by 
the  adjudication  of  the  surrogate,  and  could  not  under  the  pro- 
visions of  the  Eevised  Statutes ;  that  the  surrogate's  statement 
or  settlement  of  the  accounts  of  the  administratrix  had  neither 
the  nature,  the  form  nor  the  essence  of  a  final  decree,  nor,  in- 
deed, of  a  decree  of  any  description.  On  the  other  hand,  the 
appellants'  counsel  claims  that  it  had  all  the  characteristics  and 
attributes  of  a  final  decree,  was  intended  as,  and  was  actually 
such,  and,  being  such,  was  valid  and  operative  for  a  period  of 
twenty  years,  and  that  if  the  appellants'  demand  possessed 
merely  the  character  of  a  simple  contract  debt,  it  was,  never- 
theless, not  barred  by  the  statute  of  limitations,  there  being  no 
person  in  existence,  at  least  not  till  October,  1855,  against 
whom  it  could  be  prosecuted  or  enforced,  and  that  it  was  also 
preserved  from  the  operation  of  the  statute  of  limitations  by 
payments  made  upon  the  same. 

In  order  to  test  the  character  of  this  claim,  we  must  look  at 
the  facts  already  established.  Mrs.  Casey  was  the  equitable 
assignee  of  the  demands  of  certain  creditors  of  Joseph  P.  Casey, 
deceased.  Those  must  be  presumed  to  have  been  simple  con- 
tract debts,  there  is  no  evidence  that  they  possessed  a  higher 
character.  We  are  not  referred  to  their  dates,  and  are  not 
able  to  say  whether,  in  their  original  form,  they  had  or  had  not 
become  barred  by  the  statute  of  limitations,  during  the  ten 
years  which  elapsed  from  the  time  Mrs.  Casey  took  out  letters 
upon  the  estate  of  her  husband,  in  1839,  to  the  time  of  the  sur- 
rogate's decree  on  final  accounting,  in  1849.  Be  that  as  it  may, 
in  1849,  we  find  her  the  representative  of  her  husband's  es- 
tate, having  exhausted  the  personal  assets,  in  possession  of  a 
demand  against  his  estate,  liquidated  by  the  surrogate  at 
$832.41,  and  entitled  to  payment  therefor  or  some  part  there- 
of out  of  the  real  estate  of  the  deceased.  What  was  there  from 
that  moment  to  prevent  her  from  seeking  satisfaction  for  that 
demand  in  a  competent  tribunal  ?  It  is  said  that  she  could 
not  proceed  as  administratrix  to  obtain  an  order  of  sale  from 
the  surrogate,  because  the  three  years  had  expired  from  the 
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date  of  her  letters  within  which  the  application  must  be  made. 
But  IB  it  clear  that,  if  she  was,  as  I  have  endeavored  to  show, 
the  equitable  assignee  of  the  demands  paid  by  her,  she  could 
not  apply  to  the  surrogate  in  that  character,  like  any  other  credit- 
or, for  an  order  to  sell  the  real  estate  ?  If  so,  there  would  be 
no  obstacle  to  her  immediate  action.  But,  suppose  this  not  to 
be  so,  could  she  not  file  a  bill  in  equity,  setting  forth  all  the 
facts  for  a  sale  of  the  real  estate,  making  the  heirs  of  her  hus- 
band parties  defendant  thereto?  My  impression  is  that  she 
could.  At  all  events,  I  see  no  reason  why  she  could  not  have 
immediately  prosecuted  the  heirs  under  the  statutory  provi- 
sions in  regard  to  suits  against  heirs  and  devisees.  (2  R.  S. 
694,  kth  ed.)  She  could  also  have  assigned  her  demand,  cov- 
ered by  the  surrogate's  decree,  to  a  third  person,  and  that  per- 
son have  prosecuted  the  demand  with  effect.  My  impression 
therefore,  is,  that  in  one  or  more  of  the  above  forms,  or  in  some 
other  proceeding,  her  right  of  action  was  perfect  from  the  time 
of  the  entry  of  the  surrogate's  decree.  If  her  demand,  then,  is 
to  be  treated  as  a  simple  contract  debt,  the  time  which  was 
allowed  to  elapse,  from  1849  to  1858,  is  fatal  to  its  existence  or 
continued  validity.  It  becomes,  therefore,  essential  to  inquire 
whether,  in  reference  to  the  proceedings  of  1858  in  the  surro- 
gate's court,  for  the  sale  of  the  real  estate,  it  derived  any  ad- 
ditional validity,  higher  character,  and  more  enduring  exist- 
ence, from  the  operation  of  the  surrogate's  order  or  decree  of 
the  20th  of  March,  1849.  By  this  adjudication,  it  doubtless 
acquired  all  the  attributes  of  a  stated  account,  and  it  had,  as  is 
apparent  from  several  provisions  of  the  statute,  several  of  the 
elements  of  a  final  decree.  I  think  it  could  be  sued  on  as  such, 
and  if  it  could  be  regarded  as  a  judgment  or  decree  in  her  fa- 
vor in  her 'individual  capacity  against  herself,  as  the  represent- 
ative of  her  husband's  estate  (which  is  the  most  favorable 
light  for  her  in  which  we  can  be  permitted  to  regard  it),  I 
think  it  would  be  available  for  the  purposes  of  prosecution 
for  the  period  of  twenty  years  from  the  time  of  the  decree. 

Bat  it  is  a  very  different  question  whether  it  had  a  twenty 
years'  duration  as  against  the  real  estate.,  or  the  parties  repre- 
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senting  the  real  estate.  It  must  be  recollected  that  giving  this 
stated  account  the  force  of  a  judgment,  it  is  not  a  judgment 
against  Joseph  P.  Casey,  nor  against  the  real  estate  now  sought 
to  be  made  liable  to  pay  it,  nor  against  the  owners  of  that  real 
estate.  In  the  same  way  the  respondent's  judgment  is  not  a 
judgment  against  the  decedent,  nor  his  real  estate,  nor  the  parties 
representing  it.  Hence  it  is,  that  the  statute  (2  R.  S.  293, 
4th  ed.)  has  wisely  provided  that  "  where  a  judgment  has  been 
recovered  or  decree  obtained  against  an  executor  or  adminis- 
trator for  any  debt  due  from  the  deceased,  and  there  are  not 
sufficient  assets  in  the  hands  of  such  executor  or  administrator 
to  satisfy  the  same,  the  debt  for  which  the  judgment  or  decree 
was  obtained  shall,  notwithstanding  the  form  of  such  judg- 
ment or  decree,  remain  a  debt  against  the  estate  of  the  de- 
ceased to  the  same  extent  as  before,  and  to  be  established  in  the 
same  manner  as  if  no  such  judgment  or  decree  had  been  obtained. 
Provided,  that  where  such  judgment  or  decree  has  been  ob- 
tained upon  a  trial  or  hearing  upon  the  merits,  the  same  shall 
be  prima  facie  evidence  of  such  debt,  before  the  surrogate." 
(Laws  of  1837,  ch.  460,  §  72 ;  1842,  ch.  172 ;  1847,  ch.  298.) 
The  object  of  this  statute  was,  I  think,  twofold.  1st.  To  pre- 
vent the  original  claim  from  losing  its  character  as  a  debt 
against  the  real  and  personal  estate  of  the  deceased,  by  having 
become  a  personal  judgment  against  the  executor  or  adminis- 
trator. And,  2d.  To  prevent  it  from  acquiring  the  conclusive 
character  and  the  durable  existence  of  a  judgment  or  decree  as 
against  the  real  estate  or  the  heirs  who  represented  it,  and  had 
not  as  yet  had  an  opportunity  of  being  heard  in  opposition  to 
the  claim.  (See  Ferguson  agt.  Browne,  1st  Bradf.  R.  16 ;  War- 
ren agt.  Paff,  4  id.  260.)  It  becomes  unnecessary,  in  this  aspect 
of  the  case,  to  consider  the  question  whether  surrogates'  de- 
crees have  a  duration  of  six  or  twenty  years,  before  they  are 
barred  by  the  statute  of  limitations.  For  the  purposes  of  this 
proceeding,  the  statement,  order,  judgment  or  decree,  whatever 
it  may  be,  has  no  more  force  or  vitality  than  if  it  existed  in  its 
original  shape,  as  a  simple  contract  debt  against  Joseph  P. 
Casey. 
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Has  it  been  revived  or  kept  alive  by  payments  ?  The  evi- 
dence upon  this  subject  is  exceedingly  loose  and  unsatisfactory. 
It  dogs  not  appear  that  the  parties  well  understood  the  purpose 
for  winch  the  money  was  demanded,  nor  that  it  was  intended 
to  be  applied  upon  this  specific  claim,  nor  that  its  object  was 
to  give  efficacy  to  a  debt  already  extinguished  by  the  statute 
of  limitations.  Moreover,  it  was  not  a  payment  made  by  the 
respondent  or  other  creditors,  but  by  the  heirs,  and  at  most 
by  only  two  of  them.  The  evidence  was  objected  to  before 
the  surrogate,  and  it  does  not  appear  what  disposition  he  made 
of  the  question  of  fact  arising  thereon.  We  may  well  infer 
that  he  came  to  the  conclusion  that  it  was  not  understood  or 
designed  as  a  payment  upon  this  specific  demand,  nor,  in  my 
opinion,  ought  heirs  to  be  thus  permitted  to  re-establish  and  re- 
suscitate a  demand,  already  dormant  and  dead  by  the  opera- 
tion of  the  statute,  to  the  prejudice  of  a  creditor,  whose  demand 
exhausts  the  entire  fund.  Under  these  circumstances,  I  think 
the  alleged  payments  must  be  laid  out  of  view,  and  not  per- 
mitted to  interfere  with  the  direction  which  the  cause  would 
otherwise  take. 

The  decision  of  the  surrogate  should  be  affirmed  with  costs. 


YATES  COUNTY  COUET. 

WILLIAM  PERKINS,  respondent,  agt.  JAMES  W.  KICHMOND  and 
GEORGE  BARDEN,  appellants. 

The  136th  section  of  the  Code  is  not  made  applicable  to  justices'  courts.  So 
held,  in  an  action  upon  a  promissory  note,  signed  by  one  defendant  as  prin- 
cipal, and  the  other  two  as  sureties,  and  process  served  upon  all,  and  all  ap- 
peared and  answered,  and  proof  of  the  execution  of  the  note  by  the  sureties 
only,  when  plaintiff  rested.  The  justice  thereupon,  on  motion  of  the  other  de- 
fendant, nonsuited  the  plaintiff,  as  to  him,  and  he  was  discharged. 

The  old  rule  is  still  applicable  to  these  courts,  that  in  an  action  against  several 
defendants  upon  a  joint  and  several  contract,  if  the  plaintiff  elect  to  bring  hifl 
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action  against  all  the  defendants,  he  must  recover  against  all  or  fail  as  to  all, 
except  where  the  defence  may  be  personal  to  any  of  the  defendants. 

THIS  action  was  brought  against  the  defendants  to  reaver 
upon  a  promissory  note,  of  which  the  following  is  a  copy  : 

"  Benton,  January  1st,  1855. 

"  $51.     One  year  from  date,  for  value  received,  I  promised 
to  pay  William  Perkins,  or  bearer,  fifty-one  dollars,  with  use. 
("Signed)  " THOMAS  SNTDER, 

"JAMES  W.  RICHMOND, 

"  Security. 
"GEORGE  BARDEN, 

"  Security." 

The  process  was  served  upon  all  the  defendants,  and  all  ap- 
peared and  answ'ered. 

Upon  the  trial,  the  plaintiff  proved  the  signatures  of  the 
defendants,  Kichmond  and  Barden,  the  amount  due  upon  the 
note,  and  then  rested. 

The  defendant,  Snyder,  then  asked  that  the  plaintiff  be  non- 
suited as  to  him ;  which  motion  was  granted,  and  as  the  return 
states,  he  was  discharged. 

The  justice  then  rendered  judgment  against  the  defendants, 
Richmond  and  Barden,  for  the  amount  due  upon  the  note  and 
costs,  and  they  now  bring  appeal  to  this  court. 

A.  V.  HARPENDING,  for  appellants. 
DANIEL  MORRIS,  for  respondent. 

BRIGGS,  County  Judge.  Various  questions  are  raised  by 
the  notice  of  appeal  in  this  case,  only  one  of  which  I  shall  ex- 
amine. Had  the  justice  authority  or  power  to  discharge  the 
defendant,  Snyder  ? 

Prior  to  the  adoption  of  the  Code,  the  rule  was  well  settled 
that  in  an  action  against  several  defendants  upon  a  joint  and 
several  contract,  if  the  plaintiff  elected  to  bring  his  action 
against  all  the  defendants,  he  must  recover  against  all,  or  fail 
as  to  all ;  and  so  in  actions  against  several  defendants  jointly 
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indebted,  a  joint  contract  must  be  proved,  or  fail  as  to  all,  ex- 
cept in  cases  where  a  defence  personal  to  one  or  more  of  the 
defendants,  such  as  infancy,  bankruptcy,  and  the  like,  was  in- 
terposed. (7  How.  Pr.  Rep.  272  ;  18  John.  459.) 

This  rule  was  uniform,  and  applied  to  justices'  courts  as  well 
as  courts  of  record,  and  so  remained  until  the  Code  was 
adopted,  and  the  question  now  recurs  as  to  whether,  so  far  as 
justices'  courts  are  concerned,  it  has  been  changed  or  modified 
by  its  adoption  ?  This  I  regard  the  real  question  in  this  case, 
and  it  can  only  be  determined  by  an  examination  and  con- 
struction of  its  provisions.  The  8th  section  provides  and  de- 
clares that  "  this  act  (the  Code)  is  divided  into  two  parts.  The 
first  relates  to  the  courts  of  justices  and  their  jurisdiction." 

"  The  second  relates  to  civil  actions  commenced  in  the  courts 
of  this  state,  after  the  first  day  of  July,  1848,  except  when 
otherwise  provided  therein,  and  is  distributed  into  fifteen  titles. 
The  first  four  relate  to  actions  in  all  the  courts  of  the  state ; 
and  the  others,  to  actions  in  the  supreme  court,  in  the  county 
courts,  in  the  superior  court  of  the  city  of  New- York,  in  the 
court  of  common  pleas  for  the  city  and  county  of  New- York, 
in  the  mayors'  courts  of  cities,  and  in  the  recorders'  courts  of 
cities,  and  to  appeals  to  the  court  of  appeals,  to  the  supreme 
court,  to  the  county  courts,  and  to  the  superior  court  of  the 
city  of  New- York." 

While  this  section  is  declaratory  in  form,  it  is  one  of  limita- 
tion and  restriction  also.  It  declares  that  the  first  four  titles 
of  part  second  relate  to  actions  in  all  the  courts  of  this  state ; 
and  the  other  titles  of  the  same  part  relate  to  the  courts  there- 
in specifically  designated,  and  to  no  others ;  and  justices'  courts 
not  being  one  of  the  courts  thus  mentioned,  the  well  settled 
rule  of  construction  will  exclude  them  from  the  operation,  or 
application  of  the  remaining  titles,  unless  those  titles,  or  some 
parts  or  portions  of  them,  are  made  applicable,  by  subsequent 
sections. 

On  examination  of  tide  six,  of  part  first,  relating  to  courts 
of  justices  of  the  peace,  it  will  be  found  that  the  changes  are 
not  so  radical  as  those  respecting  courts  of  record.  Indeed, 
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the  codifiers,  in  a  note,  reporting  this  title,  observe  that  it  was 
"  intended  to  make  such  alterations  only,  in  the  justices'  courts' 
acts,  as  are  rendered  necessary  by  dispensing  with  the  forms  of 
action,  by  abolishing  actions  upon  judgments,  and  by  intro- 
ducing a  new  system  of  pleading." 

It  was  not  the  intention  of  the  legislature,  I  apprehend,  to 
abrogate  the  old  system,  nor  change  the  rules  of  law  'applica- 
ble to  these  tribunals,  but  only  to  change  and  modify,  so  far  as 
necessary  to  correct  defects  which  tune  and  experience  had 
developed,  and  make  them,  in  their  jurisdiction  and  manner 
of  proceeding,  harmonious  with  the  new  system. 

I  think  it  quite  clear,  that  the  provisions  of  the  Revised 
Statutes  respecting  these  courts,  and  the  rules  of  law  by  which 
parties  and  their  rights  are  governed  and  determined,  are  still 
in  full  force  and  effect,  except  so  far  as  these  have  been 
changed  or  modified  by  the  provisions  of  the  Code. 

The  provision  respecting  "joint  and  several  debtors"  (§136) 
has  changed  the  entire  rule  upon  this  subject,  and  undoubted- 
ly this  section  fully  warrants  the  judgment  rendered  in  this 
case,  if  it  is"  applicable  to  these  courts. 

These  provisions  are  found  in  title  five,  of  part  two,  which, 
together  with  the  remaining  titles  of  part  second,  are  by  sec- 
tion 8,  as  before  stated,  declared  to  relate  to  actions  in  the  su- 
preme court,  and  other  courts  of  record. 

But  it  is  claimed  that,  by  the  15th  subdivision  of  section  64, 
which  enacts  that  "  the  provisions  of  this  act  (the  Code),  -re- 
specting forms  of  actions,  parties  to  actions,  the  rules  of  evi- 
dence, the  time  of  commencing  actions,  and  the  service  of 
process  upon  corporations,  shall  apply  to  these  courts,"  the 
section  respecting  "joint  and  several  debtors  "  (§  136)  is  made 
applicable  to  these  tribunals. 

Had  the  legislature  made  the  general  provisions  of  the  act 
applicable,  so  far  as  they  are  consistent  or  necessary  to  their 
jurisdiction,  then  no  question  could  well  arise  as  to  the  appli- 
cation of  this  section.  This,  however,  they  have  not  done, 
but  have  specifically  designated  particular  parts  thereof,  and 
in  terms  have  made  them  applicable,  thereby  and  to  my  mind 
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necessarily  excluding  all  the  other  parts  or  portions  not  em- 
braced within  the  terms  of  this  subdivision. 

This  conclusion  is  supported  by  a  further  reference  to  the 
act  itself.  By  such  reference  we  shall  find  each  particular 
subject  specified  in  subdivision  15  of  section  64,  treated  upon 
in  other  portions  of  the  Code,  under  proper  headings,  exactly 
corresponding  to  those  so  specified,  and  these  are  all  embraced 
in  the  first  four  titles  of  part  second,  except  that  part  which 
makes  the  rules  of  evidence  applicable,  which  is  found  in  title 
five. 

It  is  quite  evident  to  my  mind  that  the  subject  matter  of 
title  five  has  reference  to  actions  in  courts  of  record,  and  as  it 
is  not  in  terms  made  applicable  to  inferior  courts,  as  whole,  or 
any  part  of  it,  we  are  necessarily  brought  to  the  conclusion 
that  the  136th  section  can  have  no  application  to  justices' 
courts. 

In  Webster  agt  Hopkins  (11  Howard,  140),  the  court  held 
that  the  provisions  of  the  Code,  in  respect  to  amendments,  by 
adding  or  striking  out  the  names  of  parties,  and  the  correction 
of  mistakes,  &c.,  found  in  title  six,  are  not  applicable  to  these 
courts.  In  this  case,  which  was  an  action  against  two  defend- 
ants, the  justice  allowed  the  plaintiff,  after  his  proof  had 
closed,  to  amend  his  complaint  by  complaining  against  one 
of  the  defendants  and  discontinuing  as  against  the  other  de- 
fendant, which  motion  was  granted  by  the  justice,  and  judg- 
ment was  subsequently  rendered  against  one  defendant  and  in 
favor  of  the  other. 

The  general  term  of  the  6th  district,  MASON,  Justice,  upon 
this  point  says :  "  Before  the  Code,  no  court  had  power  to 
amend  the  process  or  the  pleadings  in  an  action  against  two 
or  more  defendants  on  a  joint  contract,  by  striking  out  the 
name  of  a  defendant  and  rendering  a  judgment  against  one 
and  in  favor  of  the  other,  save  in  one  or  two  exceptional  cases, 
where  a  defence  strictly  personal,  as  infancy,  &c.,  was  allowed 
to  prevail."  The  Code,  he  says,  "  has  altered  the  entire  rule 
upon  that  subject,  but  the  sections  which  give  that  power  to 
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the  courts  are  confined  to  actions  pending  in  courts  of  record, 
and  have  no  application  to  justices'  courts." 

Again,  he  says,  the  utmost  extent  to  which  the  general  pro- 
visions of  the  Code,  in  reference  to  actions  and  the  parties 
thereto,  have  been  made  applicable  to  proceedings  in  justices' 
courts,  will  be  found  in  the  15th  subdivision  of  the  64th  sec- 
tion (before  cited).  "  These  (he  says  further)  all  point  to  spe- 
cific provisions  in  the  Code  on  those  particular  subjects,  and 
necessarily  exclude  from  the  action  of  these  tribunals  those 
sections  where  the  power  of  granting  amendments  is  alone 
derived."  Although  not  entirely  in  point,  yet  in  principle, 
this  case  is  the  same. 

The  same  reasoning  which  will  exclude  the  application  of 
the  173d  section,  will  also  exclude  the  136th  section.  Neither 
of  these  sections  are  in  terms  embraced  in  subdivision  15,  of 
the  64th  section,  and  therefore  are  not  applicable,  and  this  I 
understand  to  be  the  reasoning  of  Judge  MASON.  True,  he 
says  they  are  not  adapted  to  these  courts,  &c.,  yet  he  does  say 
that  the  utmost  extent  to  which  the  general  provisions  of  the 
Code  are  made  applicable,  are  made  so  by  virtue  of  the  last 
named  section. 

It  is  said,  however,  that  such  a  construction  will  exclude 
from  application  to  these  courts  the  provisions  of  the  Code  re- 
specting the  examination  of  parties  as  witnesses  (§  397),  and 
will  adopt  one  rule  of  evidence  for  these  tribunals,  and  another 
for  courts  of  record.  Will  such  a  result  follow  ?  The  lan- 
guage of  the  64th  section  cannot  be  misunderstood.  It  plainly 
and  explicitly  declares  that  "  the  rules  of  evidence  "  as  con- 
tained in  the  act  shall  be  applicable.  It  is  true  that  the  pro- 
visions respecting  the  rules  of  evidence  are  found  in  title 
twelve  of  part  two,  and  not  in  either  of  the  first  four  titles  of 
the  same  part,  but  this  affords  no  valid  reason  for  the  exclu- 
sion of  these  provisions,  inasmuch  as  they  are  made  applicable 
specifically,  by  virtue  of  the  1st  subdivision  of  the  64th  section 
before  referred  to.  By  such  a  construction,  then,  the  rule  of 
evidence  applicable  to  courts  of  record  is  the  same  in  justices' 
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courts,  so  far  as  their  jurisdiction,  constitution  and  mode  of 
proceeding  are  identical  or  similar. 

Again  ;  it  is  claimed  by  the  counsel  for  the  respondent,  that 
inasmuch  as  the  provisions  allowing  and  authorizing  an  appeal 
to  this  court  (§  366)  provide  that  "  upon  appeal  the  county 
court  may  affirm  or  reverse  the  judgment  in  whole  or  in  part, 
and  as  to  any  or  all  the  parties,"  such  a  construction  will  in 
effect  allow  this  court  to  do  upon  appeal  what  the  justices' 
court  cannot  do. 

Under  the  old  rule  in  actions  against  several  defendants  in 
tort,  the  justice  may  render  judgment  against  such  of  the  de- 
fendants as  are  proved  liable,  and  discharge  those  against 
whom  no  cause  of  action  is  made  out ;  and  in  actions  upon 
contract  against  several  defendants,  when  one  or  more  of  them 
establish  a  defence  purely  personal,  the  justice  is  authorized  to 
render  judgment  against  such  as  are  liable  and  in  favor  of 
those  who  establish  such  a  defence.  This  is  so  even  upon  a 
joint  liability. 

Full  effect,  then,  may  be  given  to  this  provision  in  this  class 
of  cases ;  and  it  may  frequently  become  necessary  to  exercise 
the  power  thus  conferred. 

Eegarding  this  question  as  one  of  considerable  interest,  not 
only  to  the  parties,  but  to  proceedings  in  justices'  courts,  I  have 
given  it  such  examination  as  my  other  varied  duties  would 
allow,  and  whether  or  not  the  result  of  such  examination  is  in 
accordance  with  the  law  of  this  case,  can  only  be  determined 
by  an  appellate  tribunal  fully  competent  to  examine  and  de- 
cide. 

My  own  conviction  is  clear,  that  the  136th  section  of  the 
Code  is  not  applicable  to  justices'  courts,  and  consequently  the 
judgment  in  this  case  is  without  authority,  and  should,  there- 
fore, be  reversed. 
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SUPREME  COUKT. 

DANIEL  O'LEARY,  plaintiff  in  error,  agt.  THE  PEOPLE,  defend- 
ants in  error. 

In  criminal  cases,  the  practice  in  the  fourth  district  is,  to  allow  the  bringing  up 
of  any  errors  that  affect  the  party,  whether  in,  or  dehors  the  record,  or  other- 
wise. And  the  court  will  pass  upon  all  questions  brought  before  them  by 
either  a  writ  of  error,  or  certiorari,  or  both. 

The  principal  offence  charged  hi  the  indictment  in  this  case  was  assault  and  bat- 
tery, with  a  deadly  weapon,  commonly  called  a  cleaver,  with  intent  to  kill.  On 
the  trial  in  the  court  of  sessions,  the  jury  found  the  defendant  "  guilty  of  as- 
sault and  battery,  with  intent  to  kill"  Whereupon  the  defendant  was  sen- 
tenced to  the  state  prison  for  two  years. 

On  writ  of  error  and  certiorari,  the  supreme  court  held  that  the  verdict  of  the  jury 
was  a  special  or  partial  verdict — a  verdict  of  guilty  of  a  part  of  the  charge  con- 
tained hi  the  indictment,  and  silent  as  to  the  residue. 

An  assault  and  battery  with  intent  to  kill  is  not  a  felony  by  our  statutes,  nor  at 
common  law.  It  is  only  felony  when  committed  with  some  deadly  weapon,  or 
with  some  other  means  or  force  (not  charged  in  this  indictment)  likely  to  pro- 
duce death. 

Therefore,  the  jury  not  having  found  a  general  verdict  of  guilty,  nor  a  special 
verdict  finding  all  the  facts  and  circumstances  constituting  the  offence  charged, 
the  judgment  of  the  court  of  sessions  was  reversed. 

PlaMsburgh  General  Term,  May,  1859. 

THE  plaintiff  in  error,  Daniel  O'Leary,  was  indicted  at  the 
Saratoga  oyer  and  terminer,  in  January,  1858,  charged  with 
having,  on  the  22d  day  of  September,  1857,  at  the  village  of 
"Waterford,  feloniously  made  an  assault  upon  one  Margaret 
Collins,  with  a  certain  deadly  weapon,  commonly  called  a  clea- 
ver ;  that  said  O'Leary  did  then  and  there  feloniously  beat, 
strike,  cut  and  wound,  with  intent,  her,  the  said  Margaret  Col- 
lins, then  and  there  feloniously  and  wilfully  to  kill. 

There  are  three  counts  in  the  indictment.  The  first  and 
second  counts  are  in  all  respects  similar,  except  that  it  is 
charged  in  the  first,  that  he  held  the  cleaver  in  his  right  hand, 
and  the  second  charges  that  he  held  the  cleaver  in  both  hands 
at  the  time  of  making  the  assault. 
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The  third  count  charges  the  assault  to  have  been  made  with 
intent  to  maim. 

O'Leary  was  arraigned  and  pleaded  not  guilty. 

The  issue  thus  joined  came  on  to  be  tried  in  June,  1858,  at 
the  Saratoga  general  sessions,  where  it  had  been  sent  by  order 
of  the  oyer  and  terminer  for  trial. 

The  jury  found  the  prisoner  guilty  of  assault  and  battery,  with 
intent  to  kill. 

The  prisoner  was  sentenced  to  imprisonment  in  the  state 
prison  in  the  county  of  Clinton,  at  hard  labor,  for  the  term  of 
two  years. 

No  bill  of  exceptions  was  made  or  filed. 

The  prisoner  sued  out  a  writ  of  error.  A  certiorari  was  also 
issued,  and  a  return  to  each  was  made  by  the  clerk. 

I.  C.  ORMSBY,  for  plaintiff  in  error. 

I.  The  judgment  is  erroneous. 

It  is  a  familiar  principle  that  all  the  circumstances  essential 
to  sustaining  an  indictment  must  be  expressly  found  by  the 
jury.  (1  C  kitty's  Grim.  Law,  644;  Commonwealth  agt.  Call, 
21  Pick.  513 ;  Commonwealth  agt.  Fischblatt,  4  Metcalf,  355 ; 
Fenwick  agt.  Logan,  1  Missouri  R.  401.) 

Under  this  indictment,  in  order  to  convict  the  prisoner  of 
the  felony  charged,  four  distinct,  material  substantive  facts 
were  necessary  to  be  found  ;  to  wit:  1st.  An  assault.  2d.  A 
battery.  3d.  An  intent  to  kill,  and  4th.  By  means  of  a  deadly 
weapon.  A  general  verdict  of  guilty  would  have  embraced 
such  a  finding.  Not  so  with  a  qualified  verdict,  for  the  very 
object  of  a  departure  from  the  usual  form  is  presumed  to  be, 
for  the  purpose  of  declaring  the  prisoner  guilty  of  certain  facts 
only.  (Commonwealth  agt.  Call,  before  cited.) 

IE.  The  only  complete  and  substantive  crime  found  by  the 
jury  was  that  of  assault  and  battery,  and  the  intent  found  is 
merely  matter  in  aggravation.  (Commonwealth  agt.  Fischblatt, 
4  Met.  356.) 

It  has  been  expressly  held  that  an  assault  and  battery  with 
intent  to  kill,  unless  it  be  with  some  deadly  weapon,  or  by 
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some  other  means  likely  to  produce  death,  is  not  a  felony. 
(Barb.  Or.  Law,  80 ;  Com.  agt.  Barlow,  4  Mass.  439  ;  4  Black- 
stone,  207  [note  &],  Christian's  ed.) 

III.  The  English  doctrine,  that,  under  an  indictment  for  a 
felony,  the  prisoner  cannot  be  convicted  of  a  misdemeanor, 
does  not  prevail  here.  Accordingly,  under  an  indictment  for 
murder,  the  prisoner  may  be  convicted  of  manslaughter ;  un- 
der an  indictment  for  burglary  or  robbery,  the  prisoner  may 
be  convicted  of  simple  larceny.  (The  People  agt.  Jackson,  3 
Hill,  92,  and  cases  there  cited.) 

And  on  an  indictment  founded  on  a  statute,  the  defendant 
may  be  found  guilty  at  common  law.  (1  Chitty  Or.  Law,  638.) 

JOHN  O.  MOTT,  district  attorney,  for  defendants  in  error. 

I.  The  only  matters  properly  in  the  return  of  the  clerk  in 
this  case,  to  the  writ  of  error,  are,  a  transcript  of  the  indict- 
ment and  the  judgment  of  the  court ;  all  others  should  be 
stricken  out.  The  court  of  review  is  confined  to  such  errors 
as  appear  upon  the  face  of  the  indictment  or  in  the  bill  of  ex- 
ceptions. (2  R.  S.  4th  ed.  923,  §  22,  924,  §  25 ;  The  People 
agt.  McCann,  3  Parker  Or.  R.  272.) 

1.  There  being  no  bill  of  exceptions  in  the  return,  the  only 
errors  of  which  the  defendant  can  take  advantage  are  such  as 
appear  upon  the  face  of  the  indictment  and  the  judgment.    (2 
R.  S.  4th  ed.  924,  §  25.) 

2.  The  certiorari  and  return  thereto  should  be  disregarded 
by  this  court.     They  form  no  part  of  the  records,  and  are  not 
brought  up  by  the  writ  of  error.     (The  People  agt.  McCann, 
3  Parker  Cr.  R.  272.) 

IL  The  indictment  is  good  on  its  face,  under  2  R.  S.  4th  ed. 
851,  §  38,  and  it  is  equally  valid  under  2  R.  S.  4th  ed.  852, 
§41. 

The  judgment  is  such  an  one  as  a  conviction  under  either 
section  of  the  statute  would  authorize.  (The  People  agt.  Allen, 
5  Denio,  76  ;  Biggs  agt.  The  People,  8  Barb.  547.) 

II  I.  The  verdict  in  this  case  was  not  a  special  verdict  In 
order  to  constitute  a  good  special  verdict,  the  jury  mu.->t  find  all 
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the  facts  constituting  the  crime,  and  bring  it  within  the  juris- 
diction of  the  court.  (1  Chilly's  Grim.  Law,  5th  Am.  ed.  636 
and  642 ;  Commonwealth  agt.  Call,  21  Pick.  509  ;  Dyer  agt. 
Commonwealth,  23  Pick.  402  ;  Commonwealth  agt.  Fischblatt,  4 
Metcalf,  £54;  McGuffie  agt.  The  Slate  of  Georgia,  17  Georgia, 
497.) 

IV.  The  verdict  in  this  case  is  a  general  verdict  under  §  38, 
2  R.  S.  4th  ed.  851,  and  also  under  §  41,  2  R.  S.  4th  ed.  852, 
and  the  sentence  of  the  prisoner  to  the  state  prison,  for  a  term 
not  exceeding  five  years,  is  sustained  by  the  verdict.     (Com- 
monweaWi  agt.  Fischblall,  4  Metcalfs  R.  354;  The  People  agt. 
Shaw,  1  Parker  Cr.  R.  327 ;  The  Peopk  agt.  Jackson,  3  Hill 
R.  92;  The  People  agt.  White,  22  Wend  175;  McGuffie  agt. 
TAe  £/ate,  17  Georgia,  497 ;   6^Vte  agt.  The  Commonwealth,  22 
Pennsylvania  R.  351.) 

1.  Under  an  indictment  for  murder,  the  prisoner  may  be 
convicted  of  manslaughter.     (People  agt.  Jackson,  3  Hill,  92.) 

2.  So,  the  prisoner  may  be  convicted  of  simple  larceny,  un- 
der an  indictment  for  burglary  or  robbery.     (People  agt.  Jack- 
son, 3  Hill,  92 ;  People  agt.  White,  22  Wend.  175.) 

3.  If  the  court  should  be  of  opinion  that  we  are  not  allowed 
to  refer  to  the  indictment  for  the  means  or  weapon  with  which 
the  assault  and  battery  was  committed,  then  we  say  the  verdict 
is  good  under  the  41st  section,  as  by  that  section  no  instru- 
ment or  means  are  required,  except  the  act  and  intent. 

V.  If  the  court  is  of  opinion  that  the  verdict  is  not  one  .of 
guilty,  then  the  prisoner  must  be  again  put'on  his  trial.     (Com- 
monwealth agt.  Call,  21  Pick.  509.) 

POTTER,  Justice.  The  defendant  was  indicted  for  two  stat 
ute  offences.  The  1st  and  2d  counts  were  for  the  same  offence, 
only  varied  in  statement,  for  an  assault  and  battery  with  a 
deadly  weapon,  with  intent  to  kill  one  Margaret  Collins.  The 
3d  count  was  for  an  assault  and  battery  upon  the  said  Marga- 
ret Collins,  with  intent  to  maim  her. 

A  trial  was  had  before  the  Saratoga  sessions.     The  jury  ren- 
dered their  verdict,  "  that  they  find  the  prisoner  guilty  of  the 
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crime  of  assault  and  battery,  with  intent  to  kill."  The  judg- 
ment of  the  court  upon  this  verdict  was  a  sentence  of  the  pris- 
oner (the  defendant)  to  imprisonment  in  the  state  prison  for 
two  years.  So  much  of  the  case  was  brought  up  by  writ  of 
error.  A  certiorari  was  also  issued  in  the  case,  upon  which 
the  clerk  returns  the  verdict  in  form,  as  rendered  by  the  jury, 
and  that  the  exact  words  and  form  of  the  verdict  of  the  jury 
were  as  above  given,  and  that  was  the  only  verdict  rendered 
against  the  defendant  in  said  court.  Thus  we  have  before  us, 
by  writ  of  error  and  certiorari,  all  that  the  defendant  desires 
to  have  reviewed.  The  attorney  for  the  people  objects  to  so 
much  of  the  case  as  is  brought  up  by  certiorari,  and  moved  to 
have  it  struck  out  of  the  case. 

I  think  the  practice  in  this  district  justifies  the  bringing  up 
of  any  errors  that  affect  the  party,  whether  in  or  dehors  the 
record  or  otherwise,  and  that  we  should,  therefore,  pass  upon 
all  questions  brought  before  us,  by  either  the  writ  of  error  or 
certiorari,  or  both. 

The  verdict  of  the  jury  was  a  special  verdict,  and  did  not 
find  the  defendant  guilty  of  either  of  the  statute  offences  for 
which  he  was  indicted. 

The  offence  defined  in  the  38th  section  (3  Rev.  Slat.  944, 
5th  ed.)  is  as  follows :  "  Every  person  who  shall  be  convicted 
of  shooting  at  another,  or  attempting  to  discharge  any  kind  of 
arms  or  air  gun  at  another,  or  of  any  assault  and  battery  upon 
another ,  by  means  of  any  deadly  weapon,  or  by  such  other  means* 
or  force  as  was  likely  to  produce  death  ;  with  the  intent  to  kill, 
maim,  ravish  or  rob  such  other  person,  &c.,  shall  be  punished, 
&c." 

The  offences  that  are  described  in  the  41st  section  are  a  class 
of  offences,  the  punishment  of  which  is  not  before  prescribed. 
As  the  punishment  of  the  offence  described  in  the  indictment 
is  prescribed  in  the  above  38th  section,  it  will  be  seen  that  the 
41st  section  has  nothing  to  do  with  this  case. 

The  indictment  in  this  case  is  a  good  indictment  in  form  for 
the  offence  it  describes,  and  the  offence  set  forth  comes  within 
the  38th  section  of  this  statute.  The  jury,  however,  have  not 
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found  the  defendant  guilty  of  that  which  constitutes  the  main 
feature  of  the  crime,  to  wit,  the  commission  of  the  act  by  means 
of  any  deadly  weapon. 

Had  the  indictment  charged  all  the  means  by  which  the 
offence  might  have  been  committed,  or  that  it  was  committed 
by  such  other  means  or  force  as  was  likely  to  produce  death 
with  like  intent,  which  means,  or  which  force,  was  to  the 
grand  jury  unknown — or,  had  the  petit  jury  found  the  defend- 
ant guilty  of  the  offence  for  which  he  was  indicted,  or  gene- 
rally guilty,  so  as  to  meet  the  charge — the  court  would  see 
that  the  verdict  was  broad  enough  to  meet  the  charge.  But, 
upon  this  writ  of  error,  we  must  take  the  verdict  as  it  is  ren- 
dered. It  is  entirely  probable  that  the  jury  intended  to  find 
him  guilty  under  one  of  the  first  two  counts,  instead  of  the 
third ;  and  that  their  verdict  was  intended  so  to  express  their 
finding.  This  verdict  might  have  been  definite  at  the  time 
by  their  explanation ;  but  it  was  not,  and  we  cannot  now 
speculate  upon  it.  The  form  of  the  verdict  must  be  such  that 
all  the  circumstances  constituting  the  offence  must  be  found, 
in  order  to  enable  the  court  to  give  judgment ;  for  the  court 
cannot  supply  a  deficit  in  the  statement  made  by  the  jury  on 
the  record,  by  any  intendment  or  implication  whatsoever.  (1 
Chit.  Or.  L.  643  ;  4  Met.  354 ;  21  Pick.  509.) 

An  assault  and  battery  with  intent  to  kill  is  not  a  felony  by 
our  statutes,  nor  at  common  law.  It  is  only  felony  when 
committed  with  some  deadly  weapon,  or  with  some  other 
means  or  force  likely  to  produce  death.  (Barb.  Cr.  L.  80, 
and  authorities  cited.) 

If  we  had  the  power,  I  should  like  to  send  the  case  back, 
for  a  new  trial,  but  I  do  not  think  we  have  the  power.  (See 
Opinion  of  BRONSON,  in  People  agt.  Taylor,  3  Zterao,  97.) 

Judgment  reversed. 

BOSEKRANS,  Justice.    The  verdict  rendered  in  this  case  is  - 
not  a  special  verdict,  as  it  omits  to  find  the  facts  upon  which 
judgment  of  law  is  to  be  pronounced  by  the  court.     But  it  is 
a  general  verdict  of  guilty  as  to  the  charge  of  assault  and  bat- 

YOL.  XVII.  21 
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tery,  but  not  of  the  assault  and  battery  with  a  cleaver  with 
intent  to  kill.  It  is  a  partial  verdict — a  verdict  of  guilty  of  a 
part  of  the  charge  contained  in  the  indictment,  and  is  silent  as 
to  the  residue  of  the  charge.  It  may  be  that  the  jury  intended 
by  the  verdict  to  cover  the  entire  charge  in  the  indictment ; 
and,  before  it  was  rendered  and  the  jury  discharged,  their 
attention  might  have  been  directed  to  the  informality,  by  the 
court,  and  the  verdict  corrected.  But  nothing  should  be  left 
to  intendment  or  inference  after  the  verdict  is  rendered.  It 
should  be  either  a  general  verdict  of  guilty  when  the  whole 
charge  is  sustained,  or  a  special  verdict  finding  all  the  facts  to 
sustain  the  whole  charge,  in  order  to  subject  the  defendant  to 
the  full  punishment  prescribed  by  statute  to  the  offence.  The 
fact  that  the  jury  have  chosen  not  to  find  a  general  verdict  of 
guilty,  or  a  special  verdict  setting  forth  all  the  facts  necessary 
to  constitute  the  entire  offence  charged,  furnishes  an  argument 
that  they  do  not  intend  to  find  the  defendant  guilty  of  the 
whole  offence  charged,  but  only  of  such  parts  of  it  as  are 
included  in  the  verdict.  The  offence  charged  in  this  case  was 
an  assault  and  battery  with  a  cleaver  (a  deadly  weapon),  with 
intent  to  kill.  The  jury  find  the  defendant  guilty  of  the  crime 
of  assault  and  battery  with  intent  to  kill.  They  did  not,  how- 
ever, find  that  the  assault  and  battery  was  with  a  cleaver,  or 
that  the  defendant  intended  to  kill  the  person  assaulted  with 
a  cleaver.  An  assault  and  battery  with  intent  to  kill  is  not  a 
felony,  unless  it  is  committed  with  a  deadly  weapon,  or  by 
such  other  means  or  force  as  is  likely  to  produce  death.  (3 
R.  S.,  5th  ed.,  944,  sec.  38.)  It  is  better  to  hold  to  some 
degree  of  strictness  as  to  the  manner  of  rendering  verdicts 
and  entering  them  in  the  minutes  of  the  court,  than  to  leave 
the  design  of  the  jury  a  matter  of  doubt,  or  of  inference  or 
argument.  Under  this  indictment  the  defendant  could  be 
convicted  of  simple  assault  and  battery,  and,  as  the  verdict  is 
.  sufficiently  formal  for  that  offence,  judgment  should  have 
been  rendered  against  the  defendant  on  that  verdict. 

The  judgment  of  the  court  of  sessions  should  be  reversed. 
"We  can  neither  give  a  new  judgment  nor  send  the  case  back 
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for  a  proper  judgment.  (People,  agt.  Taylor,  3  Denio,  91 ;  Com- 
monwealth agt.  Fischblatt,  4  Met.  R.  354 ;  Dyer  agt.  Common- 
wealth, 23  Pick.  404 ;  2  Campb.  R.  646.) 


SUPEEME  COURT. 
In  the  Matter  of  the  RECIPROCITY  BANK. 


The  seventh  section  of  the  eighth  article  of  the  constitution  (1846)  of  this  state, 
and  the  act  of  1849  (Sess.  Laws  1849,  ch.  226,  p.  340)  in  aid  of  said  constitu- 
tion, apply  to  banks  and  to  stockholders  of  banks  chartered  before  the  passage 
of  such  constitution  and  act.  That  is,  they  are  applicable  to  banks  chartered 
under  the  late  safety  fund  system,  and  render  the  stockholders  individually 
liable  according  to  their  provisions. 

And  neither  the  said  constitution  nor  the  said  act  of  1849  is  in  violation  of  the 
provisions  of  the  constitution  of  the  United  States,  which  declares  that  no 
state  shall  paw  any  "  law  impairing  the  obligation  of  contracts,"  wherever,  as 
in  this  case,  the  legislature  have  reserved  in  the  charters  the  words,  that 
11  the  legislature  may  at  any  time  alter,  modify  or  repeal  this  act,  or  any  of  its 
provisions." 

Although,  by  the  constitution  previous  to  1846,  "  the  assent  of  two-thirds  of  the 
members  elected  to  each  branch  of  the  legislature  shall  be  requisite  to  every 
bill,  &c.,  creating,  continuing,  altering  or  renewing  any  body  politic  or  corpo- 
rate," and  although  the  act  of  1849,  which  altered  this  charter,  had  not  the 
assent  of  two-thirds  of  the  legislature  to  its  passage,  yet  the  act  was  valid) 
passed  as  it  was  under  and  according  to  the  provisions  of  the  constitution  of 
1846,  which  does  not  require  the  assent  of  two-thirds  of  the  legislature  to  such 
a  bill. 

Under  the  act  of  1849,  the  court  have  the  power  to  order  an  apportionment  of 
the  debts  of  the  corporation  among  the  stockholders,  although  there  may  be 
assets  of  the  corporation  undisposed  of  in  the  receiver's  hands. 

Married  women  could  own  stock  in  banks  in  their  own  right,  both  at  common 
law  and  under  the  act  of  1848-9,  and  the  legislature  had  the  power  to  alter 
the  common  law  so  as  to  make  them  personally  liable  to  the  amount  of  their 
stock.  It  has  thought  proper  to  do  so,  and  the  court  is  bound  to  enforce  the 
liability;  but  it  affects  their  property  alone.  What  it  is  worth  to  and  how  it 
mny  be  enforced  by  creditors,  are  questions  upon  which  the  court  here  is 
not  required  to  pass. 

Erie  Special  Term,  April,  1859. 

MOTION  to  confirm  the  report  of  the  referee  to  whom  it  was 
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referred  to  apportion  the  debts  and  liabilities  of  the  Recipro- 
city Bank  among  the  several  stockholders  liable  for  the  same, 
under  the  act  of  1849  (ch.  226)[1]. 

H.  "W.  ROGERS  for  WM.  WILLIAMS,  Receiver,  &c. 

The  following  named  counsel  appeared  and  filed  exceptions 
to  the  report  in  behalf  of  the  parties  hereinafter  named: 

JOHN  GANSON  for  the  North  Western  Insurance  Company, 
ELIJAH  P.  WILLIAMS  and  WILLIAM  G.  FARGO. 

WARD  HUNT  for  JOHN  SAVAGE. 

J.  L.  CIJRTENIUS  for  S.  NEWTON  DEXTER  and  others^ 

H.  C.  VAN  VORST  for  JAMES  R.  BOYD  and  others. 

F.  KERNAN  for  H.  P.  ALEXANDER  and  others. 

Mr.  LANSING  for  himself  and  others. 

Mr.  CLARK  for  ERASTUS  ROGERS  and  others. 

Mr.  FORD  for  himself  and  others. 

GREENE,  Justice.  After  a  careful  consideration  of  the  ques- 
tions raised  on  the  argument,  I  have  come  to  the  conclusion  that 
the  report  of  the  referee  should  be  confirmed.  It  would  be 
alike  impracticable  and  unprofitable  to  refer  in  this  opinion  at 
length  to  the  various  minor  questions  raised  by  the  different 
exceptors.  Many  of  them  relate  to  the  practice  under  the  act 
in  question,  and  I  will  merely  remark  that  such  of  them  as 
were  not  considered  and  decided  by  the  court  of  appeals  "  in 
the  Matter  of  the  Empire  City  Bank,"  I  have  had  frequent 
occasion  to  examine  with  care  in  the  progress  of  this  proceed- 
ing, which  has  been  conducted,  I  believe,  entirely  before  me 
upon  a  reconsideration  of  my  previous  conclusions.  I  am  con- 
vinced that  the  proceedings  have  in  all  respects  been  con- 
ducted in  substantial  compliance  with  the  act. 

I  will  therefore  proceed  to  the  examination  of  the  objections 

[1]  NOTE. — The  Sackett's  Harbor  Bank  was  incorporated,  under  the  safety  fund 
system,  in  the  year  1834,  and  transacted  business  at  Sackett's  Harbor  until  the 
year  1852,  when  it  was  authorized  to  change  its  place  of  business  to  the  city  of 
Buffalo.  By  an  act  of  the  legislature,  passed  March  6,  1857,  the  name  of  the 
Sackett'a  Harbor  Bank  was  changed  to  the  "  Reciprocity  Bank." 
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in  which  all  the  exoeptors  unite  on  the  argument,  and  which 
question  dire'ctly  the  validity  of  any  proceedings  in  any  form 
under  the  statute  against  this  bank. 

First,  then,  it  is  claimed  that  neither  the  provisions  of  the 
act  of  1849,  nor  of  the  constitution  in  aid  of  which  that  act 
was  passed,  extend,  either  in  terms  or  by  fair  implication,  to 
the  Reciprocity  Bank,  for  the  reason  that  it  was  created  and 
existed  anterior  to  the  constitution  and  the  statute,  and  that 
both,  if  not  so  declared  in  terms,  are  by  plain  implication 
prospective  in  their  character,  and  must  be  so  limited  in  their 
operation.  The  safest,  and  indeed  the  only  test  of  the  sound- 
ness of  this  position,  will  be  found  by  resorting  to  the  primary, 
and,  in  the  absence  of  any  ambiguity  or  obscurity  appearing 
there,  the  exclusive  evidence  as  to  the  intention  of  the  people 
in  adopting  the  constitution,  and  of  the  legislature  in  passing 
the  statute,  namely,  iJie  language  of  those  instruments.  I  think 
both  the  constitution  and  the  statute  apply  in  plain  terms  to 
this  corporation.  The  language  of  the  seventh  section  of  the 
eighth  article  of  the  constitution  is,  "  the  stockholders  of  every 
corporation,  &c.,  for  banking  purposes,  issuing  bank  notes,  &c., 
to  circulate  as  money  after  the  first  day  of  January,  one  thou- 
sand eight  hundred  and  fifty,  shall  be  individually  responsible 
to  the  amount  of  their  respective  share  or  shares  of  stock  in 
any  such  corporation,  &c.,  for  all  its  debts  and  liabilities  of 
every  kind  contracted  after  the  first  day  of  January,  one  thou-  • 
sand  eight  hundred  and  fifty." 

I  do  not  see  how  the  convention  could  have  adopted  lan- 
guage plainer  or  more  comprehensive  and  apt  than  this,  to  ex- 
press an  intention  to  include  all  corporations,  without  regard  to 
the  date  or  purpose  of  their  incorporation.  The  language  of 
the  statute  seems  to  me  equally  clear.  It  is  (§  1) :  "  When- 
ever default  shall  be  made  in  the  payment  of  any  debt  or  lia- 
bility contracted  after  the  first  day  of  January,  one  thousand 
eight  hundred  and  fifty,  by  any  corporation  or  joint  stock  asso- 
ciation, &c.,  the  stockholders  of  such  corporation  or  association 
shall  be  individually  responsible,"  &c.  This  language  seems 
to  me  to  admit  of  but  one  interpretation.  It  expresses  but  one 
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meaning,  and  neither  needs  nor  admits  of  construction,  and 
here,  as  is  my  strong  inclination  to  and  general  practice  in  such, 
cases,  I  should  rest  the  case  and  arrest  argument. 

But  the  earnestness  and  distinguished  ability  with  which  the 
position  in  question  was  argued  and  urged  upon  me  on  the 
argument  not  only  command  my  respect,  but  seem  to  excuse, 
if  they  do  not  require,  some  discussion  of  the  proposition  on 
general  principles.  And  in  the  first  place,  the  inquiry  appears 
to  be  natural  and  significant,  why,  if  it  was  the  intention  of 
the  framers  of  the  constitution  to  exempt  stockholders  in  exist- 
ing corporations  of  this  description  from  the  contemplated 
liability,  did  they  fix  upon  a  period  of  three  years  after  the 
constitution  was  designed  to  take  effect,  as  the  time  when  this 
provision  should  go  into  operation  ?  If  it  was  intended  to  ap- 
ply to  corporations  to  be  created  in  future,  those  who  desired 
to  become  stockholders  in  such  corporations  would  do  so  with 
a  full  knowledge  of  the  liabilities  which  they  would  incur  by 
so  doing ;  and  no  postponement  of  the  time  when  this  provi- 
sion should  take  effect  would  be  necessary  for  their  protection, 
or  consistent  with  the  general  policy  indicated  by  this  section. 
It  is  apparent,  on  the  contrary,  that  the  framers  of  the  consti- 
tution intended  to  establish  a  general  rule  of  personal  liability 
on  the  part  of  stockholders,  applicable  to  all  corporations  of 
this  sort,  and  to  postpone  its  operation  to  such  a  time  as  would 
•enable  all  interested  in  their  stock  and  business  to  shape  their 
affairs  with  a  view  to  the  known  responsibilities  which  would 
be  incident  to  their  future  operations.  This,  among  many 
other  considerations  which  might  be  urged,  is  to  my  mind  very 
significant  as  to  the  intention  of  the  framers  of  the  constitution, 
and  if  it  was  possible  to  add  anything  to  the  force  of  the  very 
clear  and  simple  language  in  which  that  intention  is  expressed, 
we  have  ample  assurance,  from  this  view  of  the  case,  that  that 
language  was  deliberately  chosen  and  well  considered  with  the 
intent  to  express  precisely  what  it  so  plainly  imports.  The 
absence,  also,  of  any  word  in  the  section  to  limit  or  qualify  the 
very  general  terms  used,  when  the  two  words,  "  hereafter  cre- 
ated," inserted  after  the  word  "purposes,"  in  the  second  line, 
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would  have  done  it  so  effectually,  and  would,  moreover,  have 
occurred  so  naturally  to  an  intelligent  draughtsman,  having 
such  an  intention,  seem  to  exclude  the  idea  of  any  such  limited 
application  of  the  language  of  the  section  as  is  now  contended 
for.  But  this  is  not  all  the  extrinsic  evidence  we  have  on  this 
subject.  It  appears  from  the  reported  proceedings  of  the  con- 
vention (Atlas  ed.  997  and  998),  that  the  precise  amendment 
just  suggested  was  proposed  in  the  convention  when  this  sec- 
tion was  under  discussion,  and  was  rejected  after  debate  and 
consideration.  I  cannot  well  see  how  we  could  get  an  accu- 
mulation of  evidence  more  varied  and  pertinent  in  its  charac- 
ter, or  conclusive  in  its  force,  than  is  derived  from  all  these 
sources.  It  tends  uniformly  to  one  conclusion,  and  that  I  have 
already  suggested. 

But  it  is  claimed  by  the  several  exceptors,  that  if  the  con- 
stitution and  statute  are  applicable  in  terms  to  this  corporation, 
their  provisions  are  void,  for  the  reason  that  they  are  in  con- 
flict with  that  provision  of  the  tenth  section  of  the  first  article  of 
the  constitution  of  the  United  States,  which  declares  that  no 
state  shall  pass  any  "law  impairing  the  obligation  of  con- 
tracts." The  charter  of  this  corporation  was  granted  by  the 
legislature  of  this  state  in  1834.  (Sess.  Laws,  ch.  204,  p.  355.) 
It  contains  no  provisions  subjecting  the  stockholders  to  any 
personal  liability  whatever ;  but  the  37th  section  is  in  these 
words :  "  The  legislature  may  at  any  time  alter,  modify  or  re- 
peal this  act  or  any  of  its  provisions."  That  this  charter  was 
a  contract  between  the  state  and  the  corporators,  there  can  be 
no  doubt.  The  question  is,  whether  the  act  of  1849,  which, 
added  to  the  terms  or  "  obligations  "  of  the  original  contract 
the  personal  liability  of  the  corporators  for  the  debts  of  the 
corporation,  essentially  changed,  or,  in  the  language  of  the  con- 
stitutional prohibition  which  we  are  considering,  "  impairs  the 
obligation  "  of  that  contract.  The  exceptors  cite  and  rely 
upon  the  cases  of  The  Piqua  Branch  of  State  Bank  of  Ohio  agt. 
Knoop  (16  How.  U.  £  Rep.  369),  and  Dodge  agt.  Woolsey  (18 
id.  331),  as  authorities  on  this  point.  A  short  statement  of 
those  cases  will  be  sufficient  to  show  their  bearing  upon  the 
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question  under  consideration.  By  a  law  passed  by  the  gener- 
al assembly  of  Ohio,  in  1845,  it  was  provided  that  all  banks, 
organized  under  that  act  and  accepting  its  provisions,  should 
semi-annually  set  off  and  pay  to  the  state  a  certain  per  cent, 
on  its  profits  for  the  last  half  year,  which  sum  was  to  be  ac- 
cepted by  the  state  in  "  lieu  of  all  taxes  to  which  the  company 
or  the  stockholders  therein  would  otherwise  be  subject*" 

Several  banks  organized  under  this  act,  and  among  these 
the  Piqua  Bank  or  branch,  and  another,  in  which  the  plaintiff 
in  the  case  last  cited  was  a  foreign  stockholder.  Subse- 
quently, and  in  1851,  the  general  assembly  passed  an  act  tax- 
ing all  banks  the  same  as  individuals,  thereby  imposing  upon 
the  banks  in  question  a  higher  tax  than  they  were  subject  to 
by  the  law  of  1845.  The  question  raised  in  the  first  case  was, 
as  to  the  validity  of  the  act  of  1851.  The  only  difference  be- 
tween the  cases  was,  that  in  the  last  case  the  law  of  the  legis- 
lature was  passed  in  1852,  under  and  in  pursuance  of  a  consti- 
tution different  from  that  under  which  the  law  of  1845  was 
passed.  The  new  constitution  required  the  legislature  to  pass 
uniform  laws  on  the  subject  of  taxation,  and  to  tax  banks  the 
same  as  other  parties.  The  supreme  court  of  the  United  States 
held  that  both  laws  were  in  conflict  with  the  provision  of  the 
constitution  above  cited.  That  the  law  of  1845  was  a  contract 
between  the  state  and  such  banks  as  organized  under  it,  and 
that  the  prohibition  of  any  law  impairing  it  was  a  limitation 
of  the  sovereign  power  of  the  state,  which  extended  as  well  to 
the  people  in  their  original  sovereign  capacity,  as  to  their  leg- 
islative, executive  and  judicial  agents.  In  a  word,  that  the 
restraint  is  imposed  upon  the  government  of  the  state,  and  not 
upon  any  particular  branch  or  department  of  the  government. 
The  soundness  of  this  proposition  and  its  applicability  to  the 
cases  cited  are  too  obvious  to  require  argument.  The  result 
of  that  application  is  equally  obvious.  A  state  constitution  is 
no  more  nor  less  than  a  law,  differing  from  a  law  passed  by 
the  legislature  only  in  the  mode  of  its  enactment,  and  if  in 
either  way  a  state  attempts  to  violate  or  evade  any  provision 
of  the  constitution  of  the  United  States,  the  law  which  would 
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produce  that  result  is  void.  But  the  cases  cited  are  not  in 
point.  The  distinguishing  fact  in  this  case,  and  one  which  I 
think  decisive  of  the  point  under  consideration,  is  the  reserva- 
tion of  the  power  by  the  legislature  in  the  37th  section  of  the 
charter  of  the  lleciprocity  Bank,  already  cited,  to  alter,  modi- 
fy or  repeal  the  charter,  or  any  of  its  provisions  at  any  time. 

The  language  of  this  section,  it  will  be  conceded,  reserves  to 
the  state  plenary  power  over  this  charter.  It  will  be  seen,  on 
a  careful  examination  of  the  Ohio  cases,  that  no  such  power 
was  reserved  by  the  legislature  in  the  act  of  1845,  and  that 
that  fact  controlled  the  decision  of  those  cases.  No  mention 
is  made  in  those  cases  of  any  such  reservation  in  the  act,  which 
is  fully  set  out  in  the  bill  filed  in  the  case  of  Dodge  agt.  Wool- 
sey,  and  it  appears  affirmatively  from  the  opinion  of  Mr.  Jus- 
tice McLEAN,  in  the  case  of  The  Piqua  Bank  agt.  Knoop,  that 
that  power  was  not  reserved  in  the  act.  He  says :  "  Every 
valuable  privilege  given  by  the  charter,  and  which  conduced 
to  an  acceptance  of  it,  and  an  organization  under  it,  is  a  con- 
tract which  cannot  be  changed  by  the  legislature,  when  the 
power  to  do  so  is  not  reserved  by  the  charter"  thus  recognizing 
both  the  validity  of  such  a  reservation  and  its  controlling  im- 
portance upon  such  a  question. 

Indeed,  the  right  of  the  legislature  to  alter  a  charter  pre- 
viously granted,  to  the  extent  to  which  it  has  reserved  the 
power  to  do  so,  was  never  questioned.  But  it  was  urged,  and 
I  confess  with  much  plausibility,  by  the  learned  and  venerable 
counsel  who  made  the  principal  argument  upon  this  question, 
that,  as  by  the  provisions  of  the  constitution  of  this  state, 
adopted  in  1822,  under  which  this  charter  was  granted  (article 
7,  §  11),  "  the  assent  of  two-thirds  of  the  members  elected  to 
each  branch  of  the  legislature  shall  be  requisite  to  every  bill, 
&c.,  &c.,  <kc.,  creating,  continuing,  altering  or  renewing  any 
body  politic  or  corporate."  And  as  this  law  of  1849  has  the 
effect  to  alter  the  charter  of  this  corporation,  and  it  had  not 
the  assent  of  two-thirds  of  the  legislature  to  its  passage,  the  law 
is  void. 

This  latter  fact  is  undisputed,  and  it  must  be  conceded  that 
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this  act  does  in  effect  alter  tbis  charter ;  but  in  connection  with 
these  facts  it  must  be  remembered  that  by  the  constitution  of 
1846,  which  was  in  force  when  the  act  in  question  was  passed, 
the  assent  of  two- thirds  of  the  members  of  the  legislature  to 
the  passage  of  such  a  bill  was  not  required,  and  that  this  act 
had  the  assent  of  the  requisite  number  of  votes  according  to 
the  existing  constitution.  The  question  that  is  presented  by 
this  phase  of  the  case  is  simply  this :  When  the  power  to 
alter  a  corporate  charter  is  reserved  by  the  legislature  grant- 
ing it,  is  the  number  of  votes  required  for  such  alteration  by 
the  constitution  in  force  when  that  charter  is  granted,  requi- 
site to  the  validity  of  an  act  altering  it  without  regard  to  the 
time  when,  or  circumstances  under  which  such  alteration  is 
made  ?  The  argument  of  the  exceptors  is,  that  the  assent  of 
two-thirds  of  the  members  of  the  legislature  to  the  alteration 
of  this  charter,  which  was  required  when  it  was  granted,  is  as 
much  a  part  of  the  charter  or  condition  of  the  contract  between 
the  state  and  the  corporation,  as  the  rights  reserved  in  general 
terms  to  alter  the  charter. 

I  have  bestowed  much  reflection  upon  this  view  of  the  case, 
but  I  cannot  assent  to  it.  The  error  of  the  argument  consists, 
in  my  judgment,  in  confounding  the  idea  of  a  general  power 
with  the  agency  through  which,  and  the  form  and  manner  in 
which  the  power  is  exercised. 

The  legislature  is  simply  the  representative  and  organ  of 
the  sovereignty  of  the  state.  The  term  is  only  another  name 
for  the  same  thing.  The  state,  then,  acting  through  this  or- 
gan of  its  sovereignty,  reserved  to  itself  this  acknowledged  and 
essential  attribute  of  its  original  power — the  right  at  any  time 
to  repeal  or  alter  this  charter  or  any  of  its  provisions.  I  can- 
not think  that  the  existence  of  this  power  depends  in  any  de- 
gree upon  the  mere  form  or  manner  in  which  it  may  be  exer- 
cised. On  the  contrary,  I  think  the  people,  who  possess  the 
power,  may  from  time  to  time  designate  the  agents  or  organs 
by  which,  and  prescribe  the  manner  in  which  the  power  shall 
be  exercised.  This  the}'  have  heretofore  done  by  written  con- 
stitutions, in  which  they  have  imposed  specific  restrictions  upon 
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their  legislature  and  to  some  extent  prescribed  to  it,  forms  and 
modes  of  proceeding.  The  powers  of  the  legislature  must  of 
course  be  exercised  in  subordination  to  such  restrictions  and 
in  conformity  to  the  prescribed  forms  of  procedure.  But,  sub- 
ject to  these  qualifications,  the  legislature,  in  my  opinion,  may 
exercise  any  power  vested  in  it  at  its  pleasure.  In  the  exer- 
cise of  such  power  it  is  vested  with  a  plenary  discretion  over 
all  questions  of  expediency,  time  and  forms  of  proceeding.  If 
this  was  not  so,  a  radical  or  even  material  change  by  the  peo- 
ple in  the  policy  and  form  of  their  government,  by  their  or- 
ganic law,  would  result  in  an  unintentional  surrender  by  them 
of  many  and  some  of  the  most  essential  powers  of  sovereignty. 
If,  for  instance,  the  people  should  in  a  subsequent  revision  of 
their  constitution  vest  the  legislative  power  of  the  state  in  one 
general  assembly  instead  of  a  senate  and  assembly,  by  which 
that  power  is  now  exercised,  it  would  no  longer  be  possible  to 
exercise  the  power  reserved  by  the  legislature  in  this  charter, 
and  all  of  the  charters  granted  for  the  last  thirty  years.  As 
there  would  no  longer  be  two  branches  of  the  legislature,  the 
assent  of  two  thirds  of  the  members  of  "  each  branch  "  could 
not  be  obtained.  Can  it  be  seriously  claimed  that  by  such  a 
change  in  the  form  of  the  state  government  this  power,  so  cau- 
tiously reserved  by  the  legislature,  would  be  abandoned,  and 
that  thenceforward  the  innumerable  corporations  created  by 
the  legislature  since  1822  would  be  absolved  from  all  further 
legislative  control  and  responsibility  to  its  superintending 
power  ?  The  statement  of  such  a  proposition  seems  to  me  a 
sufficient  refutation  of  it.  Upon  this  theory  it  might  be  argued 
(and  I  am  not  prepared  to  say  that  the  argument  would  not 
be  sound)  that,  by  the  changes  made  by  the  constitution  of 
1846,  this  and  many  other  essential  powers  of  the  legislature 
had  been  surrendered.  The  change  in  the  manner  of  choos- 
ing senators  and  members  of  assembly  may  be  cited  as  an  in- 
stance. Why  might  not  the  stockholders  in  these  corporations 
argue  with  equal  force  that  the  condition,  that  the  legislature 
should  be  chosen  as  it  was  at  the  time  the  charter  was 
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granted,  was  as  much  a  part  of  the  contract  as  that  a  certain 
number  of  votes  should  be  obtained  for  the  alteration  of  the 
charter  ? 

But  I  deem  it  unnecessary  to  pursue  the  argument.  My 
conclusion  in  brief  is,  that  as  the  power  to  make  this  alteration 
was  reserved  in  express  terms  in  this  charter,  and  as  it  was  ex- 
ercised by  an  authority  adequate  for  that  purpose,  and-in  ac- 
cordance with  the  forms  prescribed  by  the  constitution  in  force 
when  the  alteration  was  made,  the  law  is  not  obnoxious  to  the 
objection  that  it  violates  the  contract  with  this  corporation 
contained  in  its  charter. 

I  think  enough  has  been  said  to  show  that  the  act  is  not  in 
conflict  with  the  18th  section  of  the  first  article  of  our  consti- 
tution. That  section,  in  general  terms,  provides  that  nothing 
in  that  constitution  shall  affect  any  corporate  charters  granted 
by  this  state  since  the  fourteenth  day  of  October,  1775,  mean- 
ing simply,  as  I  read  it,  that  all  corporate  rights  then  in  exist- 
ence should  remain  in  statu  quo;  that  the  corporate  franchise 
should  continue  to  be  enjoyed  upon  the  same  terms,  and  held 
subject  to  the  same  conditions  that  were  then  attached  to  them. 
As  we  have  seen,  one  of  the  conditions  of  this  charter  was  that 
the  legislature  (or  the  state)  might  at  any  time  alter  or  repeal 
it.  This  was  the  status  of  the  franchise  when  the  constitution 
was  adopted,  and  the  provision  in  question,  preserving  it  as  it 
then,  was,  did  not  deprive  the  state  of  the  right  to  exercise  the 
power  reserved  in  the  charter ;  and  the  fact,  that  the  alteration 
was  made  by  the  same  instrument  which  in  this  section  pre- 
served the  charter  subject  to  the  right  to  make  that  alteration, 
is  not  at  all  inconsistent  with  the  provisions  of  this  section. 

The  next  objection  to  the  confirmation  of  the  referees'  report, 
relied  upon  by  all  the  exceptors,  is  that  the  report  shows  a  large 
amount  of  assets  in  the  receiver's  hands  not  disposed  of,  and 
that,  until  the  assets  are  exhausted,  the  court  has  no  power,  un- 
der the  act,  to  order  an  apportionment  of  the' debts  of  the  cor- 
poration, among  the  stockholders.  As  I  have  before  remarked, 
this  question  was  carefully  considered  by  me,  when  the  order 
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of  reference  was  granted  ;  and  after  an  attentive  reconsidera- 
tion of  it,  aided  by  the  able  arguments  of  counsel,  and  a  re- 
examination  of  the  statute,  I  am  unable  to  come  to  a  different 
conclusion  from  that  which  I  reached  when  I  granted  the  or- 
der. I  will  refer  but  briefly  to  a  few  of  the  provisions  of  the 
statute  upon  which  I  found  my  opinion. 

Section  twelve  provides  that  the  receiver,  under  the  direc- 
tion of  the  comptroller,  shall  convert  all  the  securities  deposited 
by  the  corporation  with  him,  "  with  the  least  possible  delay," 
and  shall  also  convert  into  cash,  the  effects  and  demands  of 
the  corporation,  and  for  that  purpose  may  sell  any  of  such  de- 
mands at  auction,  which  any  justice  of  this  court  may  author- 
ize to  be  sold.  It  further  provides,  that  within  ninety  days 
from  the  time  of  his  appointment,  unless  such  time  be  extended 
by  a  justice  of  this  court,  not  exceeding  ninety  days,  the  re- 
ceiver shall  make  a  dividend  of  the  cash  in  his  hands,  among 
the  creditors. 

Section  thirteen  prescribes  the  order  of  distribution. 

Section  fourteen  provides  that  if  any  debts,  contracted  after 
the  first  day  of  January,  1850,  remain  unpaid,  the  receiver 
shall,  within  thirty  days  after  the  declaration  of  the  said  first 
dividend,  render  an  account  to  a  justice  of  this  court,  of  the 
debts  remaining  unpaid,  and  a  preliminary  account  of  his  pro- 
ceedings, stating  the  cash  on  hand,  the  payments  made  by  him, 
and  the  dividends  declared,  &c. 

Section  fifteen  requires  him,  at  the  same  time,  to  submit  to 
said  justice  a  list  of  all  persons  who  have  been  stockholders 
since  the  first  day  of  January,  1850,  together  with  the  residence 
and  the  amount  of  stock  held  by  each. 

Section  sixteen  provides  that  said  justice  shall,  thereupon,  re- 
fer the  report  and  list  of  stockholders  to  a  referee,  with  direc- 
tions, after  giving  certain  notices,  to  apportion  the  debts  of  the 
corporation,  incurred  after  the  said  first  day  of  January,  among 
the  stockholders. 

Sections  seventeen,  eighteen  and  nineteen  contain  directions 
as  to  the  proceedings  and  report  of  the  referee.  Sections  nine- 
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teen  and  twenty  provide  for  the  filing  of  the  report  of  the  ref- 
eree, and  the  entry  of  the  order  of  confirmation,  and  the  effect 
of  such  order. 

Section  twenty-three  provides  that  neither  the  dividends 
directed  in  the  preceding  sections  to  be  made,  nor  the  appor- 
tionment of  the  debts  of  the  corporation,  shall  be  delayed  or  sus~ 
pended  by  reason  of  the  pendency  of  any  litigation,  &c.,  &c., 
for  the  recovery  of  any  demand  by  or  against  such  corporation, 
unless  the  same  shall  be  expressly  directed  by  a  justice  of  this 
court,  &c.,  and  that  such  delay  shall  in  no  case  exceed  one 
year.  The  latter  clause  of  the  section  provides  that  if  any 
prosecution  shall  be  pending  against  such  corporation,  in  which 
any  demand  against  it  may  be  established,  the  receiver  may 
retain  in  his  hands  the  proportion  of  the  funds  which  belong 
to  such  demand,  &c.,  to  be  applied  according  to  the  event  of 
such  prosecution,  or  to  be  distributed  in  some  future  dividend, 
to  creditors  or  stockholders. 

The  twenty-fourth  section  provides  that,  if,  after  paying  and 
discharging  the  debts,  &c.,  there  shall  remain  in  the  hands  of 
the  receiver  any  assets  of  the  corporation,  they  shall  be  con- 
verted into  cash  and  paid  to  the  stockholders,  upon  whom  the 
debts  have  been  apportioned,  according  to  the  sums  paid  by 
them. 

From  these  several  provisions  it  appears  to  me  clear  that 
while  the  receiver  is  peremptorily  required,  within  the  time 
mentioned  in  the  12th  section  as  enlarged  by  a  justice  of  this 
court,  to  declare  a  dividend,  and  if  after  such  dividend  any 
debts  of  the  corporation  contracted  after  the  first  day  of  Jan- 
uary, 1850,  shall  remain  unpaid,  to  present  his  report  to  such 
justice  containing  a  list  of  the  persons  who,  since  that  time, 
were  stockholders,  &c.,  and  that  upon  receiving  such  report 
said  justice  is  as  peremptorily  required  to  refer  the  report  to  a 
referee,  for  the  purpose  of  apportioning  the  debts,  &c.,  of  the 
corporation  among  the  stockholders ;  the  justice  before  whom 
the  proceedings  are  pending  is  vested  with  an  unlimited  dis- 
cretion as  to  the  question  whether  the  effects  and  demands  of 
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the  corporation  shall  be  first  converted  into  money.  The  12th 
section,  it  is  true,  requires  the  receiver  to  convert  the  effects 
and  demands  into  money,  but  no  time  is  specified  within  which 
this  is  to  be  done,  and  when  for  that  purpose  a  sale  of  the 
"  demands"  may  be  thought  best,  authority  to  do  so  must  first 
be  obtained  from  a  justice  of  this  court.  This  authority  may 
be  given  or  withheld  in  the  discretion  of  the  justice,  and  it  is 
easy  to  see  that  there  may  be  cases  where  it  would  be  exceed- 
ingly indiscreet  to  give  the  receiver  that  authority.  But 
whether  given  or  withheld,  the  requirement  that  the  receiver 
shall  declare  his  dividend  and  make  his  report,  and  that  there- 
upon the  justice  to  whom  the  report  is  presented  shall  make  an 
order  of  reference  to  apportion  the  debts  among  the  stockhold- 
ers, is  equally  peremptory.  The  question  as  to  whether  the 
power  to  direct  a  sale  of  the  demands,  &c.,  in  this  case  has 
been  discreetly  exercised,  is  not  presented  on  this  motion,  and 
I  shall  not  remark  upon  it.  The  only  question  before  me  is 
that  of  the  power  at  this  time  to  make  the  apportionment.  In 
my  opinion  the  power  exists,  and  to  direct  it  seems  to  me  to 
be  in  harmony  with  the  manifest  policy  of  the  act.  If  delay 
and  uncertainty  are  to  attend  the  winding  up  of  the  affairs  of 
these  institutions,  the  act  evidently  contemplates  that  the  re- 
sulting hardships  should  be  borne  by  the  stockholders  rather 
than  the  creditors. 

A  question  was  made  upon  the  argument  by  certain  of  the 
exceptors,  as  to  the  power  of  the  corporation  to  receive  its 
stock  in  payment  of  debts  or  otherwise,  and  to  re-issue  it.  If 
this  was  a  question  between  the  corporation  and  such  stock- 
holders, it  might  present  serious  difficulties.  But  we  are  now 
dealing  with  a  statute  liability  of  the  stockholders,  real  or  ap- 
parent, to  the  creditors  of  the  corporation,  and  I  think  the 
statute  settles  the  question.  Section  second  provides  in  ex- 
press terms  that  the  term  "  stockholders  "  shall  apply  not  only 
to  such  persons  as  appear  by  the  looks  of  the  corporation,  &c., 
to  be  such,  but  also  to  every  equitable  owner  of  the  stock.  It 
is  not  necessary  now  to  inquire  whether  both  such  apparent 
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and  equitable  owners  could  be  made  jointly  liable  in  this  pro- 
ceeding, or  how  that  liability  could  be  enforced.  It  is  enough 
that  those  who  purchased  the  Merrick  stock  consented  to  do 
so,  and  were  registered  on  the  books  of  the  bank  as  stockhold- 
ers, and  received  dividends  as  such. 

This,  in  my  opinion,  makes  them  liable  under  this  act.  I 
think  there  is  no  force  in  the  objection  that  certain  shares  of 
the  stock  were  not  assessed  by  the  referee,  since  it  distinctly 
appears,  from  his  report,  that  those  assessed  are  assessed  for  the 
precise  amount  that  they  would  have  been  had  the  other  shares 
been  assessed.  Under  such  circumstances,  I  can  seen  no 
rational  ground  of  complaint  on  their  part.  The  answer  to 
the  various  objections  of  the  married  women  who  were  stock- 
holders at  the  time  of  the  failure  of  the  bank  is  to  be  found  in 
the  plain  terms  of  the  act.  The  liability  thereby  created  is 
imposed  upon  the  "  stockholders."  Married  women  could  own 
stock  in  banks  in  their  own  right,  both  at  common  law  and 
under  the  act  of  1848,  and  the  acts  amending  it,  and  the  legis- 
lature had  the  power  to  alter  the  common  law  so  as  to  make 
them  personally  liable  to  the  amount  of  their  stock.  It  has 
thought  proper  to  do  so,  and  we  are  bound,  in  this  as  in  all 
other  cases,  to  enforce  the  liability.  It  is  hardly  necessary  to 
remark  that,  as  that  is  a  statute  liability,  it  extends  to  the  ./erne 
covert,  and  affects  her  property  alone.  What  it  may  be  worth 
to  creditors,  or  by  what  particular  proceeding  it  is  to  be  en- 
forced in  this  case,  are  questions  with  which  I  have  nothing 
to  do. 

I  think  the  report  of  the  referee  should  be  confirmed,  and 
an  order  accordingly  must  be  entered  in  the  office  of  the  clerk 
of  Erie  county. 
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In  the  Matter  of  William  H.  Cook. 

SUPEEME  COURT. 
In  the  Matter  of  WILLIAM  H.  COOK. 

Under  the  act  of  Congress,  which  permits  the  enlistment  of  infants  in  the  army 
and  navy,  with  the  consent  of  "  the  parent,"  &c.,  the  mother  of  an  infant  son, 
the  father  being  dead,  and  the  mother  married  and  living  with  a  second  hus- 
band, has  authority  to  consent  to  his  enlistment. 

Although  such  consent  is  required  to  be  in  writing,  and  to  be  "  first  had  and  ob- 
tained," yet  where  the  consent  was  by  parol  on  the  day  of  enlistment,  and  the 
written  consent  made  several  days  subsequent  thereto,  Held,  that  the  written 
consent  could  be  deemed  nothing  more  than  a  ratification  of  the  parol.  At  all 
events,  the  enlistment  would  be  valid  from  the  time  the  written  consent  was 
given. 

New  •  York  Special  Term,  July,  1856. 
APPLICATION  for  discharge  of  the  relator  from  enlistment, 
for  want  of  a  proper  consent  of  his  parents. 

CLERKE,  Justice.  The  act  of  Congress  expressly  permits 
the  enlistment  of  infants,  with  the  consent  of  "  the  parent,"  &c. 
It  prescribes  no  particular  method  by  which  this  consent  shall 
be  signified  ;  nor  does  it  specify  which  parent ;  nor  does  it  ex- 
clude either  parent  from  giving  it.  In  this  case  the  father  was 
dead,  and  the  mother  was  married  again.  The  principle  of 
the  common  law  is,  that  the  father  has  the  first  title  to  guar- 
dianship by  nature  (the  custody  of  the  person),  and  the  mother 
the  second.  This  right  of  the  mother  was  not  necessarily  for- 
feited by  her  second  marriage,  and  when  we  consider  that  the 
language  of  the  act  is  explicit  and  unqualified,  allowing  "  the 
parent "  to  give  the  consent,  I  can  have  no  hesitation  in  decid- 
ing that  the  mother  of  this  minor  had  power  under  the  act  to 
consent  to  his  enlistment. 

With  regard  to  the  fact  of  the  consent,  she  accompanied  the 
lad  to  the  recruiting  office,  on  the  16th  of  February,  1856,  re- 
quested that  he  should  be  accepted,  and  on  the  25th  signed  a 
written  consent.  The  counsel  for  the  relator  contends  that  the 
consent  is  invalid,  insisting  that  it  was  given  after  the  enlist- 
ment, as  the  act  says  that  the  consent  must  be  "first  had  and 
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obtained."  But,  the  consent  was  given  by  parol  on  the  16th, 
the  day  from  which  the  enlistment  dates,  although  not  consum- 
mated until  after  a  probation  of  some  days ;  the  written  can 
be  deemed  nothing  more  than  a  ratification  of  the  parol  con- 
sent ;  and  even  if  this  latter  were  to  be  disregarded,  and  the 
\vritten  the  only  consent,  although  the  enlistment  would  be 
void  in  such  case  anterior  to  its  execution,  yet  it  would  clearly 
operate  to  make  it  valid  from  that  time. 
Application  denied. 


NEW-YORK  COMMON  PLEAS. 
WILLIAM  HONE  agt.  DENNIS  JOSLIEN. 

Where,  on  the  trial  of  an  action  before  one  of  the  justices  of  the  marine  court,  judg- 
ment is  rendered  for  the  plaintiff,  and  the  defendant  appeals  to  the  general 
term  of  that  court,  where  the  judgment  is  reversed,  generally  without  award- 
ing a  new  trial,  such  a  decision  is  not  in  a  condition  to  be  brought  by  appeal, 
before  the  common  pleas  for  review.  It  is  not  a  case  where  there  has  been 
an  actual  or  final  determination  of  the  rights  of  the  parties  by  the  marine  court. 

.  The  latter  court  should  award  a  new  trial. 

And  it  is  the  usual  practice  in  the  common  pleas,  in  such  cases,  to  dismiss  the 
appeal,  or  send  the  return  back  to  the  marine  court,  that  the  proper  judgment 
may  there  be  given. 

General  Term,  June,  1859. 

By  the  court — HILTON,  Judge.  ON  the  trial  of  this  action 
before  one  of  the  justices  of  the  marine  court,  judgment  was 
rendered  for  the  plaintiff.  The  defendant  appealed  to  the 
general  term  of  that  court,  where  the  judgment  was  reversed ; 
and  from  this  decision  of  the'general  term,  reversing  the  judg- 
ment generally  and  without  awarding  a  new  trial,  or  in  any  way 
determining  the  rights  of  the  parties  to  the  action,  an  appeal 
is  brought  to  this  court. 

It  is  prescribed  by  the  Code  (Sec.  352),  that  where  a  judg- 
ment shall  have  been  rendered  by  the  general  term  of  the 
marine  court,  the  appeal  shall  be  to  this  court,  but  it  shall 
only  "  be  from  an  actual  determination  at  such  general  term." 
As  a  judgment  is  described  by  section  245  to  be  "  the  final  de- 
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termination  of  the  rights  of  the  parties  in  the  action,"  it  seems 
quite  clear  that  this  case  is  not  in  a  condition  to  be  brought 
before  us  for  a  review.  There  has  been  no  actual  or  final  de- 
termination of  the  rights  of  the  parties  bjT  the  marine  court; 
and  until  such  a  determination  is  had,  and  the  case  is  at 
an  end  in  that  court,  it  cannot  be  brought  here,  it  being  the 
policy  of  the  Code  to  allow  only  one  appeal  to  us  in  the  same 
action. 

Such  was  the  construction  given  by  the  court  of  appeals  to 
similar  language  under  the  Code,  section  11,  respecting  appeals 
to  that  court.  (Swatwout  agt.  Curtiss,  4  Comst.  415  ;  Deane  agt. 
Northern  R.  R.  Co.,  3  id.  545 ;  Paddock  agt.  Springfield  Fire 
and  Marine  Ins.  Co.,  2  Kernan,  591.)  And  we  have  repeat- 
edly held,  in  cases  like  the  present,  where  the  judgment  has 
been  reversed  on  appeal,  that  the  marine  court  was  clearly 
wrong  in  not  awarding  a  new  trial ;  and,  in  many  instances, 
appeals  have  been  dismissed,  or  the  returns  sent  back  with 
directions  to  that  effect. 

That  court  has,  at  general  term,  all  the  powers  in  reviewing 
a  j  udgment  brought  before  it  on  appeal,  that  a  general  term  of 
supreme  court  has  in  like  cases.  It  may  reverse,  affirm  or 
modify  the  judgment,  and,  in  case  of  reversal,  may  order  a  new 
trial,  or,  instead,  may  give  final  judgment  in  favor  of  the  de- 
fendant, when  it  can  see  that  no  possible  state  of  proof  appli- 
cable to  the  issues  in  the  cause  will  entitle  the  plaintiff  to  a 
recovery.  (Figaniere  agt.  Jackson,  11  How.  Pr.  462  ;  Edmon- 
ston  agt.  McLoud,  16  N.  Y.  Rep.  543  ;  Griffin  agt.  Marquardt, 
17  id.  28.) 

Although,  in  the  language  of  Judge  COMSTOCK,  in  the  latter 
case  (page  33),  "  it  is  proper  to  say,  and  to  say  with  great  dis- 
tinctness, as  the  opinion  of  this  court,  that  extreme  caution 
ought  to  be  exercised  in  refusing  new  trials  where  judgments 
are  reversed.  The  discretion  of  the  appellate  court  should  be 
exercised  in  that  direction,  only  in  cases  when  it  is  entirely 
plain,  either  from  the  pleadings  or  from  the  very  nature  of  the 
controversy,  that  the  party  against  whom  the  reversal  is  pro- 
nounced cannot  prevail  in  the  suit." 
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I  have  no  hesitation,  however,  in  adding  that  this  is  not  a 
case  in  which  such  a  final  judgment  should  be  given. 

The  evidence  at  the  trial  may  not  have  been  sufficient  in 
law  to  sustain  the  judgment ;  yet  it  is  impossible  for  the 
appellate  court  to  know  that  the  necessary  proof  might 
not  be  supplied  on  another  trial,  and  which  it  was  their  duty 
to  order. 

The  appeal  must  be  dismissed,  and  the  return  sent  back  to 
the  marine  court,  that  the  proper  judgment  may  there  be 
given.  [1] 

[1]  NOTE. — In  the  case  of  Astor  agt.  KAmoureux  (4  Seld.  107),  the  head  note 
states  that  "  an  appellate  court,  in  reviewing  a  judgment  upon  a  case  made  at  the 
trial,  is  not  authorized  to  reverse  the  judgment,  and  render  a  final  judgment 
against  the  party  who  prevailed  in  the  court  below.  It  can  only  order  the 
judgment  reversed  and  a  new  trial" 

The  difficulty  in  that  case  is,  that  the  head  note  is  too  broad  for  the  decision  of 
the  court ;  it  should  have  applied  the  principle  to  the  facts  of  that  case,  instead  of 
making  it  apply  generally.  The  court  say,  after  a  very  full  statement  of  the  facts 
of  the  case,  that  "  the  superior  court  erred  in  reversing  the  judgment  recovered  at 
the  circuit,  and  ordering  a  final  judgment  for  the  defendant,  upon  a  case  made  at 
the  trial.  It  should  have  ordered  a  new  trial,  which  was  all  it  was  authorized  to 
do.  Judgment  reversed  and  new  trial  ordered."  That  is,  all  that  the  superior 
court  was  authorized  to  do,  in  that  case,  was  to  order  a  new  trial. 

But  that  case  is  set  right  hi  the  decision  of  Edmonston  agt.  McLoud  (16  N.  T.  R. 
543),  where  it  is  held,  HARRIS,  Judge,  that  "  where  the  appellate  court  can  see 
that  no  possible  state  of  proof,  applicable  to  the  issues  in  the  case,  will  entitle  the 
party  to  a  recovery,  it  is  not  necessary  or  even  proper  that  a  new  trial  should  be 
awarded."  And  this  doctrine  was  also  held  in  the  case  of  Griffin  agt.  Marquardt 
(17  N.  Y.  R.  28),  "  that  the  supreme  court  is  bound  to  grant  a  new  trial  on  revers- 
ing a  judgment  upon  appeal  on  a  case,  unless  the  case  be  within  the  exception 
stated  in  Edmonston  agt.  McLoud  (16  N.  T.  R.  543) ;  that  it  should  in  this  case 
have  awarded  a  new  trial ;  and  that  this  court  could  review  the  error.  Judgment 
inodified  by  the  award  of  a  new  trial." 

This  decision  seems  to  be  a  decisive  authority  that  the  appellate  court  is  bound, 
not  only  to  entertain  the  appeal  from  a  judgment  of  absolute  reversal,  but  to  or- 
der a  new  trial,  if  necessary  or  proper.  Because,  Judge  GOMSTOOK,  hi  the  case 
cited,  refers  to  the  Code,  which  says  that  "  the  appellate  court  may  reverse, 
affirm  or  modify  the  judgment  or  order  appealed  from,  in  the  respect  mentioned 
in  the  notice  of  appeal,  and  may,  if  necessary  or  proper,  order  a  new  trial."  And 
then  says,  "the  terms  of  this  provision  are  so  plain,  that  no  argument  can  be  ne- 
cessary to  ehow  that  the  appellate  court  is  not  imperatively  required  in 
all  cases,  on  reversing  a  judgment,  to  grant  a  new  trial  On  the  contrary,  it 
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is  plain  that  a  new  trial  is  not  to  be  granted,  unless  the  court  thinks  it  necessary  or 
proper" 

The  court  that  thinks  it  necessary  or  proper  is  the  appellate  court.  And 
that  is,  first,  the  general  term,  and  then  the  court  to  which  an  appeal  from  the 
general  term  may  be  taken.  That  the  question,  whether  a  decision  by  the  gen- 
eral term  of  reversal  absolutely  is  a  "final  determination  of  the  rights  of  the 
parties  in  the  action,"  so  that  an  appeal  will  lie  to  the  appellate  court,  seems 
never  to  have  been  doubted  by  the  court  of  appeals,  except,  perhaps,  in  some  of 
the  views  expressed  by  Judge  COMSTOCK,  in  the  case  of  Griffin  agt.  Marquardt, 
supra,  and  in  which  he  was  distinctly  overruled  by  all  the  other  judges,  holding 
that  the  court  of  appeals  could  review  the  error,  and  they  did  review  it  by  award- 
ing a  new  trial. — [RHROBTEE. 


SUPEEME  COUKT. 
ROBERTS  agt.  CARTER. 
TERRY  agt.  ROBERTS. 

"Where  the  report  of  the  referee  was  made,  awarding  a  sum  to  the  plaintiff  which, 
with  all  his  interest  therein,  was  assigned  to  his  attorney,  in  consideration  of 
services  rendered  by  the  attorney,  and  for  moneys  advanced  to  carry  on  the 
suit,  and  the  attorney,  on  being  substituted  as  plaintiff,  entered  judgment  in 
his  own  name  against  the  defendant,  for  the  amount  reported  due,  with  the 
costs  of  the  suit;  and,  subsequently,  the  defendant  obtained  judgment,  on  re- 
port of  referee,  against  the  original  plaintiff,  and  moved  to  set  off  his  judgment 
against  the  former, 

Held,  that  such  set-off  could  not  be  allowed.  The  attorney  was  not  only  the 
equitable  assignee  of  the  judgment  to  the  amount  of  his  costs,  but  the  actual 
^assignee,  for  a  good  consideration,  of  the  whole  judgment,  before  the  latter 
judgment  was  obtained. 

New-  York  General  Term,  May,  1859. 
MOTION  to  set  off  judgments. . 

JOHN  FITCH,  for  motion. 
E.  TERRY,  opposed. 

By  the  court— DAVIES,  Justice.    In  July,  1857,  the  referee 
to  whom  these  causes  were  referred  made  report  therein, 
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awarding  a  sum  in  each.  In  the  last  case,  to  the  then  plain, 
tiff,  Carter,  the  sum  of  $149.17.  Immediately  on  the  report 
being  made,  Carter  assigned  the  same,  and  all  his  interests 
therein,  and  in  the  cause,  to  Terry,  his  attorney,  in  considera- 
tion of  services  rendered  by  Terry  as  his  attorney,  and  for 
moneys  advanced  by  Terry  to  carry  on  the  suit.  On  such  as- 
signment being  made,  Terry  caused  himself  to  be  substituted 
as  plaintiff,  instead  of  Carter ;  and  on  the  23d  of  July,  1857, 
perfected  judgment  against  Eoberts,  for  the  sum  of  $319.56. 
On  the  3d  of  August,  1857,  Roberts,  on  the  report  of  the  ref- 
eree, made  in  his  favor,  perfected  judgment  against  Carter  for 
the  sum  of  $1040.12.  This  judgment  was  appealed  to  the 
general  term,  and  there  affirmed.  At  a  special  term,  Septem- 
ber 14th,  1857,  a  motion  was  made  to  ofiset  the  judgment  in 
the  first  above  entitled  action,  against  the  judgment  in  the  sec- 
ond above  entitled  action,  and  which,  after  hearing  counsel, 
was  denied  with  co^ts,  but  leave  was  given  to  Roberts  to  move 
for  a  stay  of  proceedings,  to  prevent  Terry  from  proceeding  to 
collect  his  judgment,  pending  the  appeal. 

The  motion  for  a  stay  came  on  before  Mr.  Justice  ROOSE- 
VELT, on  the  9th  of  October,  1857,  and  an  order  was  made 
granting  the  stay,  until  the  decision  of  the  appeal  in  the  first 
above  entitled  action.  On  appeal  this  order  was  affirmed  at 
general  term,  and  the  decision  leaves  us  at  liberty  to  consider 
the  question  now  presented,  precisely  as  if  no  stay  had  been 
granted.  "We  think  the  justice  at  special  term  was  in  error, 
in  holding  that  this  court  at  general  term  had  decided  that 
the  lien  of  the  attorney  for  his  costs,  and  the  rights  which 
he  had  acquired  as  the  actual  assignee,  for  value,  of  the 
judgment  against  Roberts,  before  the  recovery  of  the  judgment 
against  his  assignor,  could  be  defeated  by  allowing  the  set- 
off  asked  for.  We  do  not  see  that  any  such  question  was 
decided,  or  intended  to  be  decided,  either  by  the  general  term 
or  the  justice  who  heard  the  motion  for  a  stay  at  the  special 
term. 

Terry  was  an  equitable  assignee,  to  the  extent  of  his  costs,  of 
the  judgment  against  Roberts,  and  au  actual  assignee  for  value 
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of  the  residue,  before  the  recovery  of  the  judgment  of  Roberts 
against  Carter.  The  question  presented  for  decision  on  this 
appeal  is,  whether,  on  motion,  this  court  will  allow  the  set-off, 
and  thus  deprive  the  attorney  not  only  of  his  lien  for  costs,  but 
of  his  rights  as  actual  assignee  of  the  judgment. 

The  cases  are  numerous  where  the  courts  have  protected  the 
lien  of  the  attorney.  And  they  proceed  upon  the  principle 
that  the  court,  in  the  exercise  of  its  equitable  powers,  will  pro- 
tect the  lien  of  the  attorney  to  the  extent  of  his  costs,  and  this 
rule  is  equally  observed  and  maintained,  as  well  in  courts  of 
law  as  in  equity.  (Dunkin  agt.  Vandenburgh,  1  Paige,  622, 
and  cases  there  cited;  Gihon  agt.  Fryatt,  2  Sand.  S.  C.  Rep.  638 ; 
Sweet  agt.  Bartktt,  4  id.  661 ;  Nash  agt.  Hamilton,  3  Abbott  Pr. 
Rep.  35  ;  Peckham  agt.  Barcalow,  Lalor's  Sup.  to  Denio,  p.  112  ; 
Spear  agt.  Heyer,  2  Whit.  Pr.  255.) 

In  this  court,  it  has  been  the  practice  to  allow  set-offs  of 
judgments,  though  the  effect  would  be  to  destroy  the  lien  of 
the  attorney  for  his  costs.  This  rule  and  the  reason  for  it  are 
stated  by  SAVAGE,  Ch.  J.,  in  T he  People  agt.  N.  Y.  Com.  Pleas 
(13  Wend.  649).  He  there  states  that,  in  setting  off  judgments 
in  the  English  courts,  there  is  a  difference  between  the  king's 
bench  and  common  pleas,  in  regard  to  the  attorney's  lien  for 
his  costs,  the  former  holding  that  the  costs  are  not  to  be  set  off 
but  only  the  balance  of  the  judgment  after  the  costs  are  paid, 
the  latter,  that  the  costs  may  be  set  off,  the  lien  of  the  attor- 
ney being  subordinate  to  the  equities  of  the  parties. 

He  says  that  this  court  has  long  since  adopted  the  principle 
of  the  English  common  pleas,  that  the  equities  of  the  parties 
were  superior  to  those  of  the  attorney.  With  high  respect 
for  the  authority  of  these  opinions,  I  cannot  concur  in  the 
position  that,  as  to  the  costs  earned  in  the  cause,  the  equities 
of  the  parties  are  superior  to  those  of  the  attorney,  by  whose 
labor  and  efforts  they  have  been  acquired,  and  through  whose 
instrumentality  alone  any  right  to  them  exists.  I  am  unable 
to  appreciate  the  force  of  the  arguments  by  which  it  is  main- 
tained that  B.,  having  a  judgment  against  A.  for  a  debt  due  by 
A.  to  him,  has  a  superior  equity  to  take  the  earnings  of  A.'s 
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attorney  to  pay  that  debt,  over  the  attorney  who  has  earned 
the  costs,  and  without  whose  labor  they  would  not  nominally 
be  due  to  A.  It  seems  to  me,  that  the  equities  of  the  attorney 
are  superior.  He  is  entitled  to  the  costs  as  the  fruits  of  his 
labor,  talents  and  skill,  and  this  court  does  not  permit  his  cli- 
ent to  receive  them  in  fraud  of  his  rights.  This  subject  is 
ably  discussed  by  DALY,  Judge,  in  Ward  agt.  Syme  (9  'How. 
16).  His  argument  seems  to  me  unanswerable. 

The  court  of  exchequer  in  England  and  the  court  of  chan- 
cery were  inclined  to  follow  the  rule  of  the  common  pleas,  but 
the  decisions  in  each  were  conflicting,  and  in  1833,  on  the 
adoption  of  the  new  rules,  the  rule  of  the  king's  bench  was 
made  applicable  to  all  the  courts.  The  rule,  therefore,  adopted 
in  this  court  from  the  common  pleas  of  England,  has  been 
abandoned  there,  and  has  never  been  followed  in  the  courts  of 
chancery  of  this  state,  or  in  the  superior  court  or  court  of  com- 
mon pleas.  And  it  seems  to  me,  that  it  has  been  abandoned 
in  this  court,  especially  in  this  district.  If  it  has  not,  it  is  time 
that  it  was. 

In  Pecliliam  agt.  Burcalow  (Lalcn-^s  Sup.  to  Denio,  112),  where 
the  facts  are  almost  identicalwitn  those  presented  on  this 
motion,  the  motion  to  set  off'  a  judgment  assigned  to  an  attor- 
ney was  refused.  The  court,  by  BRONSON,  J.,  say :  "  The  as- 
signment was  made  ia  payment  of  the  costs  due  from  the 
defendant  to  his  attorney.  I  see  no  reason  why  this  was  not 
as  good  a  consideration  as  though  the  attorney  had  paid  so 
much  money.  The  attorney's  lien  for  his  costs  is  not  always 
protected  against  the  equities  existing  between  the  parties. 
But  I  think  he  is  the  assignee  of  the  judgment,  and  is  entitled 
to  the  same  protection  as  any  other  assignee." 

The  rule  in  the  superior  court  is  rigidly  adhered  to,  which 
is,  to  sustain  the  lien  of  the  attorney,  whenever  it  can  be  done 
without  infringing  upon  the  statute  of  set-off,  and  that  where 
his  right  to  costs  was  established,  the  court  would  protect  it  so 
far  as  it  could,  u  because,  however  the  matter  might  be  tech- 
nically, the  costs  were  in  reality  the  property  of  the  attorney." 
(Smith  agt.  Lowden,  1  /Sane?.  S.  C.  Reports,  696 ;  Gihon  agt 
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Fryatt,   2  Sand.  S.   C.  Reports,  638;    Sweet  agt.  Bartlett,   4 
id.  661.) 

In  all  these  cases,  motions  were  made  to  set  off  judgments, 
the  effect  of  which  would  be  to  deprive  the  attorney  of  his 
costs,  and  the  same  were  denied.  The  rights  of  the  attorney 
are  protected  in  the  court  of  common  pleas.  (Ward  agt 
Wordsworth,  1  E.  D.  Smith,  598.)  The  opinion  of  DALY,  J., 
in  this  case,  contains  an  elaborate  review  of  all  the  cases  on 
this  point,  and  the  practice  of  the  different  courts.  And  Judge 
HARRIS,  referring  to  it  in  Haight  agt.  Hokomb  (16  How.  Pr. 
Rep.  163),  says :  "  The  whole  subject  has  received  at  the  hands 
of  Judge  DALY  a  more  complete  and  thorough  examination 
than  I  have  met  with  elsewhere.  The  opinion  itself  is  a  fine 
specimen  of  juridical  learning  and  sound  argument." 

We  have  seen  that  the  supreme  court  of  this  state,  in  1843, 
in  Peckham  agt.  Barcalow  (cited  supra),  refused  to  permit  a  set- 
off  of  judgments  to  defeat  the  attorney's  lien.  The  same  de- 
cision was  made  at  special  term,  in  the  2d  district  in  1853,  by 
STRONG,  Justice.  (Van  Pelt  agt.  Boyd,  8  How.  Pr.  Rep.  319.)  ^ 
EDWARDS,  J.,jn  Spear  agj;.  Heyer  (2  Whit.  Pr.  255),  in  1852, 
in  this  district,  held,  that  the  rule  allowing  a  set-off  of  judg-  \\ 
ments,  without  reference  to  the  attorney's  lien  for  costs,  was 
inequitable,  and  that  where  there  had  been  an  assignment  of 
the  costs  by  the  party  to  his  attorney,  and  before  the  opposite 
party  had  acquired  a  right  of  set-off,  the  assignment  should  be 
sustained,  and  he  denied  the  motion  to  set-off.  > 

In  this  case,  the  assignment  was  made  by  the  client  to  his 
attorney,  before  the  opposite  party  had  obtained  his  judgment, 
and,  consequently,  before  his  right  to  a  set-off  existed.  But, 
the  precise  point  presented  in  this  case  has  been  decided  at  a 
general  term  in  this  state,  and  in  accordance  with  the  decision 
in  this  district,  and  in  the  superior  court,  and  court  of  common 
pleas.  Ir^Nash  agt.  Hamilton  (3  Abbott1  s  Pr.  Rep.  35),  the 
general  term,  in  the  sixth  district,  held  that,  where  a  verdict 
and  the  judgment  to  be  entered  thereon  were  assigned  by  the 
plaintiff  to  his  attorney,  the  assignment  was  effectual  to  pre- 
vent the  defendant  setting  off  a  judgment,  subsequently  re- 
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covered  in  his  favor  against  the  plaintiff,  against  the  judgment 
so  assigned. 

In  that  case,  on  the  3d  of  February,  1855,  the  plaintiff  ob- 
tained a  verdict,  in  an  action  for  slander,  of  $75,  and  on  the 
5th  of  May,  1855,  a  judgment  was  entered  on  the  verdict  for 
$196.47  damages  and  costs.  On  the  3d  of  February,  immedi- 
ately on  the  verdict  being  rendered,  the  plaintiff  assigned  it  to 
his  attorney,  for  a  valuable  consideration.  This  consideration 
was  to  secure  his  attorney  for  services  in  the  action,  and  for 
money  lent  to  him  and  paid  out  for  him  as  such  attorney.  On 
the  14th  of  February,  1855,  the  defendant  recovered  a  judg- 
ment against  the  plaintiff,  on  a  promissory  note,  in  a  justice's 
court,  for  $49.83  damages  and  costs,  and  which  was  docketed 
in  the  county  clerk's  office,  April  5th,  1855. 

The  defendant  paid  to  plaintiff's  attorney,  on  account  of  the 
judgment,  $145,  and  moved  to  set  off  his  judgment  against  the 
plaintiff's  judgment,  and  the  court,  at  general  term,  held  the 
set-off  could  not  be  made.  In  Williams  agt.  Batterman  (4 
Barb.  47),  this  court  held  that  an  attorney  has  a  lien  on  a  judg- 
ment recovered  by  him  for  his  costs.  He  is  equitably  entitled 
to  the  costs  as  a  compensation  for  his  labor  and  expense  of 
prosecuting  or  defending  the  suit  He  is  regarded  as  an  as- 
signee of  the  judgment,  to  the  extent  of  the  costs  included 
therein.  (Citing  1  Paige,  626 ;  15  John.  406.)  And  the  court 
in  that  case  also  held  that,  being  regarded  as  the  assignee,  to 
the  extent  of  his  costs,  he  was  entitled  to  all  the  protection  of 
an  assignee. 

In  Haight  agt.  Holcomb  (16  How.  160),  HARRIS,  Justice, 
held,  that  it  was  a  well  settled  doctrine  before  the  Code,  that 
although  costs  were  in  form  recovered  by  the  prevailing  party, 
and  became  a  part  of  the  judgment  in  his  favor,  yet  the  attor- 
ney was  to  be  regarded  as  an  equitable  assignee  to  the  extent 
of  his  costs,  and  his  rights  as  such  would  be  protected,  and 
that  this  doctrine  had  not  been  changed  by  the  Code. 

This  case  was  heard  at  general  term  (16  How.  173),  and 
the  judgment  affirmed,  the  court  holding  that  the  attorney's 
lien  should  be  maintained  under,  as  well  as  before  the  Code, 
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and  that  it  could  be  so  maintained  to  the  extent  of  the  costs 
appearing  by  the  roll.  And  such  lien  was  maintained  on  the 
ground  that  the  attorney  was  an  equitable  assignee  of  that  por- 
tion of  the  judgment  covering  the  costs  in  the  action. 

But,  in  the  present  case,  the  attorney  was  not  only  the  equi- 
table assignee  of  that  portion  of  the  judgment  covering  the 
costs,  but  he  was  the  actual  assignee  for  value  of  the  whole 
judgment,  before  the  plaintiff  Eoberts  had  obtained  his  judg- 
ment, and  before  his  equity  arose  to  set  off  sufficient  of  it  to 
liquidate  the  judgment  against  him.  It  seems  to  me  that  this 
latter  position  is  a  conclusive  answer  to  the  motion  to  set  off. 
(Graves  affi.  Woodbury,  4  Hill,  559.) 

In  the  present  case,  The  report  of  the  referee  and  Carter's 
claim  were  assigned  to  his  attorney,  who,  on  the  23d  of  July, 
1857,  entered  up  judgment  in  his  own  name,  for  $319.56.  On 
the  3d  of  August  following,  Eoberts  perfected  and  docketed 
judgment  against  Carter,  for  $1040.12,  and  now  moves  to  set 
off  sufficient  of  that  judgment  to  satisfy  the  judgment  assigned 
to  Terry. 

For  the  reasons  above  given,  we  think  this  cannot  be  done, 
and  that  the  order  at  special  term,  allowing  such  set-off,  should 
be  reversed  without  costs,  and  said  motion  be  denied. 

CLERKE,  Justice.  I  concur,  without  any  reference  to  the 
liens  of  attorneys.  Terry  stands  before  us  as  an  assignee  of 
a  claim  transferred  to  him,  before  the  recovery  of  judgment 
in  the  first  suit.  In  the  absence  of  any  proof  of  fraud  or 
want  of  consideration  between  Carter  and  Terry,  we  are  to 
treat  the  latter  precisely  like  any  other  person  who  might 
have  been  the  assignee ;  and  surely  in  such  case,  under  the 
same  circumstances,  we  never  would  have  allowed  the  set-off. 
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SUPREME  COURT. 
ZENAS  F.  CASE  agt.  RODERICK  PRICE  and  others. 

In  a  mortgage  foreclosure  case,  the  plaintiff  is  entitled  to  make  all  persons  parties 
defendants  who  have  apparent  liens  upon  the  mortgaged  premises,  or  are  sub- 
sequent grantees  or  mortgagees  of  any  part  or  parcel  thereof.  But  he  should 
be  careful  to  see  that  the  subsequent  deeds  or  mortgages  executed  by  the  mort- 
gagor, and  shown  in  the  certificate  of  the  county  clerk,  convey  or  cover  some 
part  of  the  mortgaged  premises. 

The  $2  for  each  additional  defendant  (now  not  exceeding  ten)  should  only  be  al- 
lowed for  defendants  necessarily  made  parties  to  the  suit,  and  no  person  can  be 
a  necessary  or  proper  party  who  is  not  a  subsequent  grantee  of  the  mortgaged 
premises,  or  some  part  thereof,  or  has  some  lien  by  judgment,  decree  or  mort- 
gage thereon.  And  it  is  not  too  late  to  raise  this  objection  on  the  adjustment 
of  costs. 

If  a  deed  of  premises  is  made  absolutely  to  trustees,  without  qualification,  trust 
or  restriction,  the  title  is  in  the  trustees,  and  they  are  individually  necessary 
and  proper  parties  in  a  foreclosure  case,  where  the  premises  are  subject  to  the 
lien  of  the  mortgage ;  but  where  it  appears  from  the  face  of  the  deed  that  it  is 
made  in  trust  or  for  the  use  of  a  corporation,  no  estate,  legal  or  equitable,  vests 
in  the  trustees,  but  in  the  corporation,  and  the  truttees  are  unnecessary 
parties. 

Where,  in  a  case  like  this,  the  law  allows  a  specific  fee  to  a  sheriff,  if  the  attorney 
employs  a  constable,  or  some  private  person,  to  perform  the  service,  it  is  proper, 
within  the  limits  of  sheriffs'  fees,  to  allow  as  a  disbursement  the  sum  actually 
paid  for  serving  the  summons  and  complaint,  and  notice  of  the  object  of  the 
suit.  But  the  affidavit  showing  the  disbursement  should  also  show  the  reason- 
ableness of  the  charge,  and  that  it  is  a  fan*,  just  and  proper  compensation  for 
the  time  employed,  and  the  distance  travelled  in  making  such  service.  But 
the  claim  for  such  services,  as  a  matter  of  right,  to  the  full  amount  of  sheriffs' 
fees,  as  a  disbursement  paid  to  any  person  rendering  the  service,  is  inadmissible. 

It  has  been  held  at  general  term,  and  such  is  the  practice  in  the  seventh  district, 
that  witnesses'  fees  are  not  recoverable  by  parties  who  are  examined  as  wit- 
nesses for  themselves  in  the  cause. 

The  sheriff  is  entitled  to  a  fee  of  fifty  cents  for  every  cause  noticed  for  trial  at  a 
circuit,  and  placed  on  the  calendar  for  triaL 

Monroe  Special  Term,  April,  1859. 

APPEAL  from  clerk  of  Wayne  county,  upon  an  adjustment 
of  costs  in  an  action  of  foreclosure. 
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S.  MATHEWS,  for  motion. 

S.  K.  WlLLiAMS| ,for  plaintiffs. 

E.  DARWIN  SMITH,  Justice.  The  first  objection  made  be- 
fore the  taxing  officer  was,  to  the  item  of  $82,  for  41  addi- 
tional defendants,  upon  the  ground  that  such  defendants  were 
not  necessarily  made  parties.  The  defendant's  counsel  pre- 
sented to  the  clerk  the  affidavit  of  the  defendant,  stating  that 
the  only  defendants  who  had  any  interest  in  the  mortgaged 
premises,  as  subsequent  purchasers  or  incumbrancers,  were  the 
Wa}rne  County  Collegiate  Institute,  a  corporation  incorporated 
by  the  regents  of  the  university,  to  whom  defendant  had  con- 
veyed, as  a  site  for  an  academy,  a  part  of  the  mortgaged  prem- 
ises, and  Robert  B.  Sutton,  who  holds  a  subsequent  mortgage, 
and  John  Haight,  who  had  recovered  a  judgment  against  him. 
The  plaintiff's  attorney  presented  his  affidavit,  in  which  he 
stated  that,  from  the  best  information  derived  from  the  clerk 
by  his  official  search,  and  according  to  his  best  information 
and  belief,  no  persons  were  inserted  or  made  defendants,  ex- 
cept those  who  were  necessary  and  proper  parties,  and  that 
the  number  of  such  defendants  was  settled  from  said  search, 
compared  with  a  map  of  the  village  of  Arcadia.  This  affida- 
vit is  hardly  sufficient  to  justify  the  making  of  some  28  per- 
sons parties,  who  had  no  liens  upon  or  were  non-incumbrancers 
upon  the  mortgaged  premises.  In  such  cases,  the  plaintiff's 
attorney  is  entitled  to  make  all  persons  parties  defendants,  who 
have  apparent  liens  upon  the  mortgaged  premises,  or  are  sub- 
sequent grantees  or  mortgagees  of  any  part  or  parcel  thereof. 
But  he  should  carefully  see  that  the  subsequent  deeds  or  mort- 
gages, executed  by  the  mortgagor  and  shown  in  the  certificate 
-of  the  county  clerk,  convey  or  cover  some  part  of  the  mort- 
gaged premises. 

If  the  defendant's  affidavit  is  to  be  believed,  none  of  the  41 
additional  defendants,  except  the  three  above  named,  have  any 
lien  upon  the  mortgaged  premises,  unless  the  first  trustees  of 
the  Wayne  County  Collegiate  Institute  were  necessary  orproper 
parties.  The  $2  for  each  additional  defendant,  besides  the 
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mortgagor,  in  foreclosure  suits,  should  only  be  allowed  for  de- 
fendants necessarily  made  parties  to  the  suit,  and  no  person 
can  be  a  necessary  or  proper  party  who  is  not  a  subsequent 
grantee  of  the  mortgaged  premises  or  some  part  thereof,  or  has 
some  lien,  by  judgment,  decree  or  mortgage,  thereon.  And  it 
is  not  too  late  to  raise  this  objection  on  the  adjustment  of  the 
costs.  The  plaintiff's  counsel  is  mistaken  in  the  view,  that  the 
objection  that  unnecessary  persons  are  made  parties  is  waived, 
unless  it  is  made  by  demurrer,  so  far  as  relates  to  this  ques- 
tion of  costs. 

It  also  appears  from  the  affidavit  of  the  plaintiff's  attorney, 
that  the  above  mentioned  conveyance,  which  the  defendant 
Pierce  states  was  made  to  the  Wayne  County  Collegiate  Institute, 
was  in  fact  made  to  the  "  first  trustees  of  the  Wayne  County 
Collegiate  Institute,"  which  the  plaintiff's  attorney  claims  enti- 
tled him  to  make  the  first  trustees  parties  individually,  and  that 
upon  this  ground  fifteen  persons  were  made  defendants.  If 
the  conveyance  was  thus  made  after  the  incorporation  of  the 
Wayne  County  Collegiate  Institute,  or  in  contemplation  of 
such  incorporation,  and  it  was  expressly  stated  upon  the  face 
of  the  deed  that  the  conveyance  was  in  trust  or  for  the  use  of 
the  corporation,  as  a  site  for  an  academy,  no  estate,  legal  or 
equitable,  vested  in  the  trustees,  the  legal  estate  therein  being 
in  the  corporation  (2  Rev.  Stat.  chapter  1,  part  2,  "  of  uses  and 
trusts"  §  47  and  49),  and  the  trustees  were  unnecessary  parties. 
But  if  no  use  or  trust  is  declared  in  the  deed,  and  the  convey- 
ance was  absolutely  to  the  trustees  as  mere  descriptio  persona- 
rum  of  the  grantees,  without  qualification,  trust  or  restriction, 
the  title  then  was  in  the  trustees,  and  the  first  trustees  were 
necessary  and  proper  parties.  Upon  the  papers  before  me,  I 
cannot  determine  how  the  fact  upon  this  point  is,  and  shall 
leave  the  parties  to  make  further  proof  before  the  clerk,  upon 
the  readjustment  of  the  costs. 

The  next  objection  is  to  the  item  of  $65.  for  service  of  sum- 
mons on  forty -two  defendants.  The  affidavit  of  the  plaintiff's 
attorney,  in  respect  to  this  item,  states  that  "  the  expenses  for 
service  on  the  said  defendants  were  necessarily  incurred,  ac- 
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cording  to  the  registry  kept  by  deponent,  and  according  to  his 
best  knowledge  and  belief."  It  is  not  claimed  that  this 
amount  was  paid  for  sheriffs'  fees,  or  that  the  service  was  ren- 
dered by  any  sheriff  or  sheriff's  officers.  The  charge  is 
claimed  on  the  ground  of  a  disbursement  made  to  some  private 
person  in  the  employment  of  the  plaintiff's  attorney,  and  the 
claim,  as  I  understood  it  on  the  argument,  was,  that  a  party  is 
entitled,  on  the  adjustment  of  his  costs,  to  claim  for  such  ser- 
vices the  full  amount  of  sheriff's  fees  as  a  disbursement  paid  to 
any  person  rendering  the  service.  This  claim  I  think  entirely 
inadmissible  and  unfounded. 

The  statute  has  given  to  sheriffs  certain  legal  fees.  These  they 
are  entitled  to  claim  and  charge  in  bills  of  costs,  for  such  dis- 
bursements are  proper.  But  no  private  person  can  claim  sheriffs' 
fees,  and  if  the  services  which  sheriffs  may  perform  are  per- 
formed by  private  persons,  nothing  more  can  properly  be 
charged  or  allowed  in  the  bill  of  costs  than  a  reasonable  com- 
pensation for  the  services  rendered.  Nothing  can  be  allowed 
for  constructive  travelling  or  other  services,  in  such  cases.  Sec- 
tion 311  of  the  Code  provides,  that  "  the  clerk  shall  insert  in 
the  entry  of  judgment,  &c.,  the  sum  of  charges  provided,  and  the 
necessary  disbursements  including  the  fees  of  officers  allowed 
by  law.  The  disbursements  shall  be  stated  in  detail  and  veri- 
fied by  affidavit."  This  section,  before  the  amendment  of  It57, 
was  the  same  in  substance  with  31  (20),  of  chapter  10,  part  3 
of  the  Eevised  Statutes,  page  634.  This  provision  was  prima- 
rily intended  (and  was  so  limited  by  the  courts  before  the 
Code)  to  cover  the  actual  disbursements  of  attorneys  in  the 
progress  of  suits,  such  as  postages,  express  charges,  exemplifi- 
cation of  papers  and  other  similar  expenses,  incurred  by  attor- 
neys in  the  necessary  conduct  of  a  case. 

Section  311,  as  amended  in  1857,  is  more  comprehensive,  and 
should,  I  think,  be  construed  more  liberally  than  section  31 
aforesaid  of  the  Revised  Statutes  formerly  was,  yet  it  should 
not  be  extended  beyond  such  disbursements  as  are  incident  to 
the  due  and  regular  proceedings  in  the  action.  It  was  not 
intended  to  cover  the  ordinary  disbursements  of  the  parties  to 
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suits.  I  agree  with  Judge  CLERKE,  in  13  Howard,  13,  that, 
under  the  section  before  the  amendment  of  1857,  the  ex- 
penses of  executing  a  commission  in  a  foreign  state,  so  far 
as  the  charges  paid  to  the  commissioners  are  concerned,  should 
be  allowed,  and  do  not  see  why  witnesses'  fees  for  attending 
before  such  commissioners  should  not  also  be  allowed.  And 
in  a  case  like  this,  when  the  law  allows  a  specific  fee  to  the 
sheriff,  if  the  attorney  employs  a  constable  or  some  private 
person  to  perform  the  service,  I  think  it  proper,  within  the 
limits  of  sheriff's  fees,  to  allow  as  a  disbursement  the  sum  actu- 
ally paid  for  serving  the  summons  and  complaint,  and  notice 
of  the  object  of  the  suit. 

But  the  affidavit  showing  the  disbursement  should  also 
show  the  reasonableness  of  the  charge,  and  that  it  is  a  fair, 
just  and  proper  compensation  for  the  time  employed  and  the 
distance  travelled  in  making  such  service.  From  the  papers 
before  me,  I  should  infer  that  most  of  the  forty-two  defendants, 
for  serving  upon  whom  this  charge  of  $65  is  made,  were 
residents  of  the  same  village  with  the  plaintiff's  attorney. 
If  so,  the  charge  of  $65  must  be  quite  an  unreasonable  and 
exorbitant  compensation  for  the  service  of  the  summons 
and  notice  of  object  of  suit  in  this  action  upon  them  respect- 
ively, as  no  compensation  for  travelling  could  be  allowed  in 
such  case. 

The  next  three  items  objected  to  are  $28.35  and  $28.24, 
charged  for  witness  fees  for  the  attendance  of  the  plaintiff  as  a 
witness,  on  three  several  occasions,  for  the  trial  of  the  cause. 
This  is  not  a  disbursement  of  the  attorney,  nor  within  the  in- 
tent of  the  statute,  I  think,  in  regard  to  the  allowance  for 
disbursements  or  witnesses'  fees.  If  the  party  may  recover  for 
witnesses'  fees  for  himself,  I  do  not  see  where  to  stop,  or 
what  expenses  of  parties,  incurred  or  paid  in  the  ordinary 
prosecution  or  defence  of  their  suits,  may  not  be  claimed  and 
allowed  as  necessary  disbursements.  The  legislature  never 
intended,  I  think,  in  allowing  parties  to  be  witnesses  for  them- 
selves, to  put  them  on  a  par  with  other  witnesses  in  respect  to 
witness  fees,  when  they  attend  the  trial  to  give  evidence  in 
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their  own  favor.  This  would  open  a  door  to  much  abuse, 
which  I  should  be  unwilling  to  sanction  till  the  legislature  so 
commands.  On  this  point  the  judges  of  this  district,  at  the 
last  March  general  term,  all  concurred  in  the  decision  that 
witnesses'  fees  were  not  recoverable  by  parties  in  such  cases. 
This  is  an  adjudicated  question  in  this  district.  The  objection 
to  the  sums  paid  for  searches  and  copy  papers  from  the  clerk's 
office  and  records,  I  think  not  well  taken,  the  affidavit  of 
the  plaintiff's  attorney  showing  these  items  to  have  been 
necessary  and  proper  within  section  14  of  title  4,  chapter  10, 
part  3  of  the  Kevised  Statutes,  page  651. 

The  charge  of  $1,  for  sheriff's  fees  for  two  circuits,  I  think 
was  properly  allowed.  The  sheriff  is,  I  think,  entitled  to  a 
fee  of  fifty  cents  for  every  cause  noticed  for  trial  at  a  circuit 
court,  or  placed  on  the  calendar  thereof  for  trial. 

The  costs  must  be  readjusted  before  the  clerk,  upon  the  prin- 
ciples above  declared,  and  the  respective  parties  may  make  such 
further  proofs  as  they  shall  be  advised  in  respect  to  the  neces- 
sity for  making  the  forty-one  additional  defendants  parties  to 
the  action  above  mentioned,  and  also  in  respect  to  service  of 
the  summons  in  the  action  on  such  defendants,  and  the  reason- 
ableness of  the  disbursements  therefor,  and  neither  party  to 
have  costs  on  this  appeal. 


SUPEEME  COUKT. 

THE  UNION  BANK  in  the  city  of  New- York  agt.  GERRIT  S. 
MOTT,  impleaded  with  JACOB  H.  MOTT. 

Where  an  appeal  is  taken  from  an  order,  denying  an  application  to  vacate  an  ori- 
ginal order  of  arrest,  made  after  full  hearing  of  both  parties,  the  objection,  that 
the  affidavits  upon  which  the  original  order  was  granted  were  mainly  upon  in- 
formation and  belief,  can  have  but  little  weight  with  the  appellate  court, 
where  the  principal  allegations  in  such  amdavits  were  not  explained  nor  de- 
nied. 

VOL.  XVII.  23 
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"VHiere  a  regular  judgment  by  default  was  obtained  against  the  defendant  for  the 
whole  amount  of  the  alleged  fraudulent  indebtedness,  with  an  award  of  execu- 
tion against  the  defendant  personally,  as  well  as  against  his  property,  prior  to 
the  date  of  the  order  of  arrest,  and  which  judgment  was  on  application  of  the 
defendant  opened,  and  the  defendant  allowed  to  come  in  and  defend  on  certain 
conditions, 

Held,  that  although  such  final  process  thus  awarded  would  necessarily  extinguish 
all  provisional  remedies  previously  existing,  yet  the  defendant  having  availed 
himself  of  the  conditions  upon  which  the  judgment  against  him  was  opened, 
and  having  put  in  a  defence,  he  had  elected  to  treat  the  controversy  as  a  to 
pendens,  and  was  estopped  from  treating  it  as  a  res  judicata.  (See  this  case  at 
special  term,  16  How.  525.) 


New  -  York  General  Term,  February,  1859. 
APPEAL  from  an  order  denying  a  motion  to  vacate  an  order 
of  arrest. 

SAMUEL  A.  FOOT,  for  plaintiffs. 
D.  DUDLEY  FIELD,  for  defendant. 

By  the  court — ROOSEVELT,  Justice.  The  object  of  this  ap- 
peal, on  the  part  of  the  defendant  Gerrit  S.  Mott,  is  to  be  dis- 
charged from  an  order  of  arrest  obtained  against  him  by  the 
Union  Bank,  on  the  alleged  ground  of  a  fraudulent  abstraction 
of  a  very  large  amount  of  its  funds,  by  means  of  unauthorized 
overdrafts. 

Two  objections  are  made  to  the  order:  First.  That  the 
affidavits,  whatever  may  be  the  character  of  their  contents,  if 
true,  were  mainly  on  information  and  belief. 

This  objection,  under  the  circumstances,  can  have  but  little 
weight.  The  appeal  is  not  from  the  original  ex  parte  order  of 
arrest,  but  from  the  subsequent  order  of  another  judge,  made 
on  hearing  both  parties,  confirming  the  order  previously  made. 
On  that  hearing  the  defendant  had  an  opportunity  of  denying 
the  truth  of  the  information  on  which  the  plaintiffs  founded 
their  belief.  Copies  of  the  affidavits  had  been  duly  served 
upon  him.  Instead  of  contradicting  or  explaining  their  alle- 
gations, he  left  them  wholly  unanswered.  What,  therefore, 
might  perhaps  have  been  comparatively  weak  before,  became 
strong  by  his  silence.  At  all  events,  it  relieved  the  judge 
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from  the  duty,  if  such  a  duty  existed,  of  canvassing  overnicely 
the  form  of  the  affidavits,  and  fully  justified  his  conclusion  that 
the  statements  were  not  denied,  because  (with  truth)  they  could 
not  be 

We  are  bound,  therefore,  or  at  least  authorized  on  this  ap- 
peal, to  assume,  as  virtually  conceded  facts,  that  Gerrit  S.  Mott, 
on  or  before  January,  1849,  for  some  reason  unexplained,  gave 
his  brother,  Jacob  H.  Mott,  a  power  of  attorney  to  make  de- 
posits and  draw  checks,  in  his  (Gerrit's,)  name ;  that  Gerrit  at 
the  time  was  in  partnership  with  another  brother,  named  Hop- 
per Mott,  under  the  firm  of  Mott  Brothers,  jewellers,  Jacob 
being  one  of  their  clerks;  that,  by  the  connivance  of  a  book- 
keeper in  the  bank,  fraudulent  overdrafts  were  effected,  in  four 
years,  to  the  amount  of  over  $96,000  ;  that  the  plaintiffs  had 
recently  obtained  access  to  the  books  of  Mott  Brothers,  from 
which  it  appeared  that  the  fraudulent  overdrafts  in  the  name 
of  Gerrit  had  gone  into  the  business  of  the  firm ;  that,  subse- 
quently to  December,  1855,  and  down  to  March,  1858,  Jacob 
kept  an  account  in  his  own  name,  and  by  the  connivance  of 
the  same  bookkeeper  fraudulently  overdrew  the  further  sum 
of  $44,000  and  upwards ;  and  finally,  that  the  defendants  both 
Gerrit  and  Jacob  (for  such  is  the  positive  statement  in  one  of 
the  affidavits,  uncontradicted),  "  by  collusion,"  with  Brother- 
son,  the  bookkeeper,  and  by  means  of  the  checks  referred  to, 
some  in  Jacob's  name  as  attorney,  and  some  in  Jacob's  name, 
without  such  description,  fraudulently  obtained  from  the  bank 
the  aggregate  sum  of  $140,000,  and  upwards. 

So  far,  then,  as  relates  to  the  first  objection,  it  is  clear,  we 
think,  that  the  judge  whose  decision  is  appealed  from  was 
fully  justified,  on  the  question  of  fact,  in  refusing  to  set  aside 
the  order  of  arrest. 

Second.  The  next  objection  is  of  a  somewhat  technical  char- 
acter. It  appears,  that  before  the  date  of  the  order  of  arrest, 
a  regular  judgment  by  default  for  the  whole  demand, 
$198,600.87,  had  been  obtained,  with  an  award  of  exe- 
cution as  well  against  the  body  of  the  defendant  as  against  his 
property.  And  it  is  insisted  that  the  final  process  thus 
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awarded  necessarily  extinguishes  all  provisional  remedies  pre- 
viously existing. 

This  result  would  undoubtedly  have  followed,  had  not  the 
defendant  himself,  for  his  own  benefit  and  on  his  own  applica- 
tion, obtained  from  the  court  a  modification  of  the  judgment, 
depriving  it  of  its  ordinary  character  as  a  res  judicata,  and  leav- 
ing it  in  force  only  as  a  lien  or  collateral  security  on  his- real 
estate.  He  was  permitted,  notwithstanding  his  default,  to  put 
in  an  answer  and  make  a  defence  upon  two  conditions :  one, 
that  he  should  pay  the  costs,  including  the  fees  and  charges  on 
the  execution  which  had  been  issued ;  the  other,  that  he  should 
allow  the  judgment  which  had  already  been  entered  to  stand 
as  security  for  the  alleged  indebtedness.  He  agreed  to  these 
conditions  by  paying  the  costs  and  putting  in  the  answer,  which 
the  plaintifls  accepted.  Having  availed  himself  of  the  order, 
he  is  bound  by  all  its  conditions.  In  other  words,  he  has 
elected  to  treat  the  controversy  as  a  lis  pendens,  and  is  estopped 
thereby  from  treating  it  as  a  resjudicata. 

He  cannot  assume  such  a  contradictory  position  as  to  claim, 
in  the  language  by  which  the  Code  defines  a  complete  judg- 
ment, that  this  judgment  is  now  "the  final  determination  of 
the  rights  of  the  parties  in  the  action,"  and  yet  at  the  same 
time  go  to  trial  on  the  basis  of  no  determination  at  all  having 
been  made. 

On  neither  ground,  therefore,  should  the  order  of  arrest 
have  been  vacated ;  and  the  denial  of  the  motion  to  that  effect 
of  course  must  be  affirmed  with  costs. 
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SUPREME  COURT. 

SAMUEL  C.  BIDWELL,  assignee,  &c.,  agt.  FRANKLIN  B.  LA- 
MENT, sheriff,  &c. 

When  it  distinctly  appears,  either  at  the  close  of  the  plaintiff's  evidence,  or  at 
the  close  of  the  cause,  that  the  facts  proved  are  not  sufficient  to  constitute  a 
cause  of  action  of  the  character  set  forth  in  the  complaint,  a  nonsuit  is  the  ap- 
propriate disposition  to  be  made  of  the  action.  When  there  is  no  dispute  as 
to  the  facts  proved,  a  question  of  law  merely  remains,  and  if  the  court  nonsuit, 
an  exception  is  the  proper  remedy. 

If  the  facts  are  not  entirely  clear,  if  they  depend  upon  conflicting  evidence,  then 
they  must  be  decided  by  the/wy  if  the  parties  insist,  or  may  be  decided  by 
the  court  if  the  parties  do  not  object. 

If,  as  is  not  uncommon,  the  court  assume  that  the  weight  of  evidence  is  in  a  par- 
ticular direction,  and  so  decide,  and  if  no  objection  be  taken  to  this  course  at 
the  tune,  it  is  regarded  as  done  with  the  assent  of  the  parties.  They  have  the 
right  to  object,  that  is,  in  cases  where  a  verdict  either  way  would  not  be  set 
aside  as  unwarrantable  by  the  evidence,  and  if  they  do  object  and  demand  the 
submission  of  th»  cause  to  the  jury,  the  demand  must  be  complied  with.  A 
refusal  to  comply  is  ground  of  exception. 

But  this  demand  or  request  must  be  expressly  and  specifically  made,  otherwise  there 
will  be  no  available  exception.  This  request  is  not  sufficiently  made  by  opposing 
a  motion  for  and  objecting  to  the  nonsuit ;  for  that  must  be  deemed  an  objec- 
tion to  the  rule  of  law  declared  by  the  judge  upon  admitted  or  established  facts, 
and  not  a  request  to  go  to  the  jury  to  ascertain  what  the  facts  are. 

Therefore,  where  there  was  considerable  testimony  tending  to  establish  the  propo- 
sitions relied  on  by  the  defendant  (fraudulent  assignment  by  plaintiff 's  assign- 
ors, and  non-delivery  under  it  of  personal  property),  and  at  the  close  of  the 
evidence  the  defendant  moved  for  a  nonsuit  on  those  grounds,  which  was  op- 
posed by  the  plaintiff,  and  granted  by  the  judge  without  announcing  the 
grounds  upon  which  he  placed  his  decision  or  being  requested  to  do  so,  and  the 
plaintiff 's  counsel,  without  asking  to  go  to  the  jury,  simply  excepted  to  the  de- 
cision granting  the  nonsuit,  held,  that  such  an  exception  was  not  available. 

If  the  question  of  actual  fraud,  or  fraudulent  intent,  is  always  a  question  of  fact 
for  the  jury,  and  made  so  by  statute,  it  is  like  every  other  personal  right 
given  to  a  party  by  statute  or  common  law,  or  the  practice  of  the  courts,  which 
may  be  waived  by  him,  and  it  is  waived  by  not  demanding  its  enforcement 

Albany  General  Term,  March,  1859. 

Present,  HARRIS,  GOULD  and  HOGEBOOM,  Justices. 

THE  plaintiff  was  the  assignee  of  Conine  &  Tompkins,  an 
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insolvent  firm,  in  Ashland,  Greene  county,  who  assigned  their 
property  to  the  plaintiff  for  the  benefit  of  creditors,  on  the  14th 
of  September,  1857,  by  an  assignment  making  preferences,  and 
referring  to  an  inventory  or  cotemporaneous  instrument  for  a 
statement  of  the  debts  of  the  preferred  creditors.  The  defend- 
ant, as  sheriff  of  Greene  county,  levied  on  this  property  as  the 
property  of  the  assignors,  on  the  18th  of  September,  1857,  by 
virtue  of  a  judgment  and  execution  in  favor  of  Addison  P. 
Jones,  against  them,  alleging  that  the  assignment  was  fraudu- 
lent on  its  face,  and  was  also  void  as  being  made  with  an  actual 
intent  to  hinder,  delay  and  defraud  creditors.  The  assignment 
was  executed  at  a  place  some  miles  distant  from  the  residence 
and  place  of  business  of  the  assignors  and  assignee,  and  the 
plaintiff,  instead  of  taking  immediate  possession  of  the  property 
personally,  proceeded  to  the  city  of  New- York,  and  instructed 
the  assignors,  or  one  of  them,  to  take  possession  in  his  name. 
This  was  done,  and,  before  the  plaintiff  returned  from  New- 
York  and  took  actual  possession,  the  defendant  had  levied 
upon  and  seized  the  property.  It  was  claimed  also,  that  the 
instrument  of  assignment  and  statement  of  debts  and  creditors 
had  never  been  actually  delivered,  but  remained  with  the  as- 
signors or  under  their  control. 

The  cause  was  tried  before  Mr.  Justice  GOULD,  at  the  Greene 
circuit,  in  February,  1858.  After  much  evidence  on  both 
sides,  on  the  question  of  fraud,  good  faith,  delivery  of  posses- 
sion and  excuse  for  not  changing  possession  immediately,  the 
defendant  moved,  on  grounds  stated,  for  a  nonsuit.  The 
plaintiff  opposed  the  motion.  "  The  said  justice  granted  said 
motion,  to  which  the  plaintiff's  counsel  then  and  there  ex- 
cepted." 

There  was  no  request  to  submit  the  cause  to  the  jury,  and 
no  demand  of  the  court  for  the  specific  grounds  upon  which 
the  motion  was  decided,  or  the  particular  facts  upon  which  the 
decision  rested,  and  no  further  exception,  than  above  stated,  to 
his  disposition  of  the  case.  The  exceptions  were  ordered  to 
be  heard  in  the  first  instance  at  the  general  term,  and  the  case 
comes  here  to  be  heard  upon  those  exceptions. 
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D.  K.  OLNEY,  for  plaintiff. 
S.  H.  GlVENS,  for  defendant. 

By  the  court — HOGEBOOM,  Justice.  A  nonsuit  is  properly 
granted,  when  the  facts  proved  are  not  sufficient  to  constitute 
a  cause  of  action,  or  rather  a  cause  of  action  of  the  character 
set  forth  in  the  complaint.  If  this  distinctly  appears  either  at 
the  close  of  the  plaintiff 's  evidence,  or  at  the  close  of  the  cause, 
a  nonsuit  becomes  the  appropriate  disposition  to  be  made  of 
the  action.  When  there  is  no  dispute  as  to  the  facts  proved, 
a  question  of  law  merely  remains,  and,  if  the  court  nonsuit,  an 
exception  is  the  proper  remedy.  If  the  facts  are  not  entirely 
clear,  if  they  depend  upon  conflicting  evidence,  then  they  must 
be  decided  by  the  jury,  if  the  parties  insist,  or  may  be  decided 
by  the  court,  if  the  parties  do  not  object.  It  is  not  uncommon 
for  the  court,  assuming  that  the  weight  of  evidence  is  in  a  par- 
ticular direction,  to  decide  them,  and  if  no  objection  be  taken 
to  this  course  at  the  tune,  it  is  regarded  as  done  with  the  as- 
sent of  the  parties. 

They  have  the  right  to  object,  that  is,  in  cases  where  a  ver- 
dict either  way  would  not  be  set  aside  as  unwarranted  by  the 
evidence,  and,  if  they  do  object  and  demand  the  submission  of 
the  case  to  the  jury,  the  demand  must  be  complied  with.  A 
refusal  to  comply  with  it  is  ground  of  exception.  But,  as  be- 
fore stated,  this  demand  or  request  must  be  expressly  and  spe- 
cifically made,  else  there  will  be  no  available  exception.  This 
request  is  not  sufficiently  made  by  objecting  to  the  nonsuit,  for 
that  must  be  deemed  an  objection  to  the  rule  of  law  declared 
by  the  judge,  upon  admitted  or  established  facts,  and  not  a  re- 
quest to  go  to  the  jury  to  ascertain  what  the  facts  are.  A 
judge  may  assume,  either  in  granting  a  nonsuit  or  in  his  charge 
to  the  jury,  the  existence  of  certain  facts  as  established  by  the 
evidence.  This  assumption  may  or  may  not  be  warranted  by 
the  evidence  ;  if  it  be  not,  the  dissatisfied  party  is  bound  so  to 
state,  and  to  request  the  fact  to  be  submitted  to  the  jury.  If 
he  do  not,  he  assents  to  the  statements  of  the  judge.  These 
statements  assumptions  of  fact,  comments  upon  the  evidence, 
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expressions  of  opinion  upon  its  credibility  and  effect,  are  not 
subjects  of  exception.  An  exception  lies  only  to  the  adjudi- 
cation of  a  legal  principle  or  the  denial  of  a  legal  right 

Where,  upon  admitted  facts,  the  judge  lays  down  an  errone- 
ous rule  of  law,  or  where,  upon  a  doubtful  question  of  fact,  he 
insists,  against  the  expressed  wish  of  the  party,  on  deciding  it 
himself,  and  refuses  to  submit  it  to  the  constitutional  triers  of 
disputed  questions  of  fact,  he  commits  an  error  in  law,  he  de- 
prives the  party  of  an  absolute  legal  right,  and  the  appropriate 
remedy  is  by  exception.  But  opposition  to  a  motion  for  a 
nonsuit  is  not  a  request  to  go  to  the  jury.  It  is  simply  an 
argument  to  show  that,  upon  the  facts  established  by  the 
evidence,  the  plaintiff  is  entitled  to  recover. 

It  may  sometimes  be  a  little  difficult  to  ascertain  what  facts 
a  judge  does  assume  in  disposing  of  a  motion  for  a  nonsuit.  If 
the  facts  are  wholly  uncontradicted,  no  difficulty  occurs.  If 
they  depend  upon  conflicting  evidence,  and  are  to  be  deter- 
mined by  the  weight  or  credit  due  to  testimony,  then  difficulty 
may  possibly  arise.  If,  in  disposing  of  the  motion,  the  judge 
announces  the  facts  which  he  regards  as  proved  in  the  case,  I 
entertain  no  doubt  that  a  party,  who  regards  his  conclusions  of 
fact  as  erroneous,  is  bound  so  to  state  and  request  their  sub- 
mission to  the  jury,  in  order  to  raise  an  available  exception. 
But  the  judge  may  not  state  the  facts  which  he  regards  as 
established,  but  simply  decide  to  nonsuit  the  plaintiff.  In  such 
case,  I  think  if  there  are  controlling  facts,  which  may  materi- 
ally vary  the  case,  accordingly  as  they  are  found  one  way  or 
the  other,  the  dissatisfied  party  must  call  the  attention  of  the 
court  to  those  facts,  ascertain  the  judge's  view  in  regard  to 
them,  and  demand  their  submission  to  the  jury,  if  he  disagrees 
to  the  finding  of  the  judge.  In  the  absence  of  such  a  proceed- 
ing, I  think  we  must  infer,  in  support  of  the  decision,  every 
conclusion  which  the  jury  would  be  warranted  to  draw,  and 
treat  the  case  as  if  the  jury  had  found  those  facts,  and  the 
judge  had  applied  to  them  the  rule  of  law. 

There  is  no  special  hardship  in  such  a  rule.  Parties  are  bound 
to  bring  directly  and  specifically  to  the  notice  of  the  judge 
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every  point  which  they  wish  to  raise.  If  they  do  not,  we  must 
make  every  reasonable  presumption  in  support  of  the  decision. 
Therefore,  when  a  judge  charges  a  jury,  he  is  presumed  to 
charge  correctly,  he  is  presumed  to  have  called  the  attention 
of  the  jury  to  every  view  of  the  case  material  to  a  proper  set- 
tlement of  the  rights  of  the  parties  litigant.  If,  through  inad- 
vertence or  otherwise,  some  matters  have  escaped  him  or  are 
unnoticed  by  him,  parties  must  invite  his  attention  to  the  omis- 
sion and  require  it  to  be  disposed  of  in  a  proper  way.  So  on 
a  motion  for  a  nonsuit,  the  judge,  for  the  time  being,  unites, 
like  a  referee,  the  character  of  judge  and  jury.  As  jury  he 
ascertains  the  facts  ;-as  judge  he  applies  the  law  to  them ;  and 
when  he  announces  his  decision,  it  is  the  compound  result  of 
an  ascertainment  of  the  facts  and  the  application  of  the  law. 
The  details  do  not  necessarily  appear  in  the  decision  of  the 
motion  any  more  than  they  appear  in  the  verdict  of  a  jury, 
or  the  report  of  a  referee.  And  if  a  party  wants  these  de- 
tails, he  must  take  the  proper  course  to  get  them  by  a  special 
application  at  the  time,  to  the  court  for  that  purpose.  In  this 
way  only  can  the  several  questions  which  properly  arise  in  a 
case  be  distinctly  presented  and  intelligently  passed  upon,  and 
in  this  way  only  can  the  rights  of  all  parties  be  carefully 
guarded. 

These  principles  are  not  new,  but  of  long  established  appli- 
cation in  our  courts.  They  are  not  always  recollected  or 
observed  in  practice,  but  I  regard  them  as  well  settled  by  nu- 
merous adjudications.  (Barnes  agt.  Perrine,  2  Kern.  22 ; 
People  agt.  Cook,  4  Seld.  78 ;  Notion  agt.  Moses,  3  Barb.  31 ; 
Beekman  agt.  Bond,  19  Wend.  444 ;  Jackson  agt.  Packard,  6 
Wend.  415  ;  Jackson  agt.  Timmerman,  12  Wend.  299 ;  Hunter 
agt.  Trustees  of  Sandy  Hill,  6  Hill,  410.) 

To  apply  these  principles  to  the  present  case,  an  assignee  of 
an  insolvent  firm  sues  the  sheriff,  to  recover  certain  personal 
property  covered  by  the  assignment.  The  defendant  has  levied 
upon  it  under  a  valid  judgment  and  execution  against  the  as- 
signor, and  attacks  the  assignment  for  fraud  alleged  to  be  ap- 
parent upon  the  face  of  the  instrument,  and  also  to  be  fairly 
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inferred  from  the  conduct  of  the  parties,  and  especially  from 
the  alleged  non-delivery  of  the  assignment  itself,  of  the  sched- 
ule of  creditors,  and  of  the  possession  of  the  property  assigned 
up  to  the  period  of  the  levy.  Without  nicely  estimating  the 
weight  of  the  evidence,  it  is  sufficient  to  say  there  was  consid- 
erable testimony  tending  to  establish  the  propositions  relied  on 
by  the  defendant.  And  at  the  close  of  the  evidence"  the  de- 
fendant moves  for  a  nonsuit  on  those  grounds,  and  this  motion 
being  opposed,  the  judge  grants  it,  without  announcing  the 
grounds  upon  which  he  placed  his  decision  or  being  asked  to 
do  so.  And  the  plaintiff's  counsel,  without  asking  to  go  to  the 
jury,  simply  excepts  to  the  decision  of  the  court  granting  the 
nonsuit.  I  think,  for  the  reasons  before  stated,  as  this  is  a  bill 
of  exceptions,  and  not  a  case,  the  plaintiff  must  fail.  It  is  a 
case  where  I  think  the  verdict  of  the  jury  one  way  or  the  other 
would  not  be  disturbed,  and,  therefore,  when  the  plaintiff  has 
practically  consented  to  substitute  the  judge  for  the  jury  on 
the  question  of  fact  and  of  actual  fraudulent  intent,  and  the 
judge  is  not  claimed  to  have  ruled  erroneously  any  question  of 
law,  that  the  case  shows  no  error  of  which  the  plaintiff  can 
avail  himself  upon  exception. 

It  has  been  said  that  the  question  of  actual  fraud  and  fraud- 
ulent intent  is  always  a  question  of  fact  for  the  jury,  and 
made  so  by  statute.  It  is  so,  but,  like  every  other  personal 
right  given  to  a  party  by  the  statute  or  common  law,  or  the 
practice  of  the  courts,  it  may  be  waived  by  him.  It  is  waived 
by  not  demanding  its  enforcement.  So  negligence  is  a  ques- 
tion of  fact  for  the  jury  where  the  evidence  is  conflicting,  but 
it  is  perfectly  competent  for  the  court  to  dispose  of  it,  where  its 
submission  to  a  jury  is  not  demanded  by  the  parties  or  required 
by  the  character  of  the  testimony. 

I  think,  therefore,  that  a  new  trial  must  be  denied,  and  I 
have  less  hesitation  in  adopting  this  conclusion,  as  the  nature 
of  the  decision  does  not  bar  a  new  action. 
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WINEBRENNER  agt.  EDGERTON. 

In  moving  to  set  aside  a  judgment  on  confession  for  defective  statements,  it  is  not 
necessary  that  the  notice  of  motion  should  specify  the  defects  complained  of; 
they  are  not  mere  irregularities,  but  matters  of  substance. 

The  first  statement  in  the  judgment  in  this  case,  which  was  alleged  to  be  defect- 
ive, was  as  follows :  "  Amount  due  from  the  defendant  to  the  plaintiff,  for  plain- 
tiff's liability  and  guarantee,  now  past  due,  to  Richard  S.  Williams,  as  presi- 
dent of  the  Market  Bank,  city  of  New- York,  $8,005.43." 

Held,  insufficient.  No  particulars  of  the  defendant's  indebtedness  are  stated  to 
show  whether  in  truth  he  owed  the  plain  tiff  any  thing,  or  of  the  liability  or  guar- 
antee referred  to,  nor  for  whom  the  liability  was  given,  or  upon  what  consid- 
eration. 

The  second  alleged  defective  statement  was  as  follows :  "  Amount  of  one  promis- 
sory note  indorsed  by  the  plaintiff  for  defendant,  due  July  10th,  1858,  and  held 
by  C.  Dord  &  Co.,  $2,220.85." 

The  third  statement  was  as  follows :  "  Amount  of  two  promissory  notes  indorsed 
by  plaintiff  for  defendant,  one  due  April,  21th,  1858,  and  the  other  due  on  the 
27th  day  of  June,  1858,  both  held  by  the  Importers'  and  Traders'  Bank  of  the 
city  of  New- York,  for  the  sum  of  $5,508.86." 

Held,  that  both  these  statements  were  insufficient.  The  facts  in  reference  to  them 
are  not  only  not  concisely  stated,  but  are  not  stated  at  all.  It  does  not  appear 
whose  notes  they  are,  or  that  the  liability  of  the  plaintiff  on  them  is  a  liability 
incurred  on  behalf  of  the  defendant,  and  one  which  he  is  under  any  legal  ob- 
ligation to  protect.  No  consideration  for  the  promise  of  the  defendant  to  pay 
the  amount  of  these  notes  is  shown. 

New  -  York  General  Term,  May,  1859. 

THIS  was  an  appeal  from  an  order  made  at  special  term, 
denying  a  motion  to  set  aside  a  judgment  entered  upon  con- 
fession. The  facts  appear  in  the  opinion. 

for  motion. 

opposed. 


By  the  court — DAVIES,  Justice.  Jones,  a  subsequent  judg- 
ment creditor  to  the  plaintiff  in  this  case,  moved  to  set  aside 
this  judgment  upon  the  ground  that  the  statement  upon  which 
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it  was  entered  was  not  in  conformity  with  section  383  of  the 
Code. 

It  is  a  mistake  in  the  counsel  for  the  plaintiff  to  suppose  that 
this  motion  is  founded  on  any  irregularity  in  entering  up  the 
judgment.  If  it  had  been,  then  it  would  certainly  be  necessary 
for  the  moving  party  to  specify  in  his  moving  papers  the 
grounds  of  his  motion.  The  defects  complained  of  are  not 
mere  irregularities,  they  are  matters  of  substance,  and,  if  estab- 
lished, render  the  judgment  void.  (Van  Seek  agt.  Sherman, 
13  How.  472 ;  Dunham  agt.  Waterman,  3  Smith,  9.)  In  the 
latter  case,  the  court  of  appeals  held  that  when  the  object  of 
the  party  was  only  to  set  aside  the  previous  judgment,  the 
proper  method  of  attaining  it  was  by  motion ;  and  the  court 
also  held,  that  the  judgment,  having  been  confessed  without  a 
compliance  with  the  provisions  of  the  Code,  was  to  be  deemed 
fraudulent  and  void  as  to  the  other  judgment  creditors  of  the 
defendant. 

The  justice  at  special  term  held  that  the  first,  third  and 
fourth  statements  of  causes  of  indebtedness  were  sufficient,  and 
denied  the  motion  to  vacate  the  judgment  so  far  as  it  covered 
them.  From  that  denial  an  appeal  has  been  taken  to  this 
court. 

The  first  cause  of  indebtedness  is  stated  in  these  words : 
"  Amount  due  from  the  defendant  to  the  plaintiff,  for  plaintiff's 
liability  ,and  guarantee,  now  past  due,  to  Richard  S.  Williams, 
as  president  of  the  Market  Bank,  city  of  New- York,  $8,005.43. 

"  Third.  Amount  of  one  promissory  note  indorsed  by  the 
plaintiff  for  defendant,  due  July  10th,  1858,  and  held  by  C. 
Dord  &  Co.,  $2,220.85. 

"  Fourth.  Amount  of  two  promissory  notes  indorsed  by  plain- 
tiff for  defendant,  one  due  April  27th,  1858,  and  the  other  due 
on  the  27th  day  of  June,  1858,  both  held  by  the  Importers' 
and  Traders'  Bank  of  the  city  of  New- York,  for  the  sum  of 
^,508.86." 

Subdivision  2,  section  383  of  the  Code  declares,  that  if  the 
judgment  be  confessed  for  money  due,  or  to  become  due,  the 
statement  in  writing  required  must  state  concisely  the  facts 
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out  of  which  it  (the  money  due  or  to  become  due)  arose,  and 
must  show  that  the  sum  confessed  therefor  is  justly  due  or  to 
become  due. 

And  the  third  subdivision  of  this  section  declares  that  if  it 
(the  judgment)  be  for  the  purpose  of  securing  the  plaintiff 
against  a  contingent  liability,  it  (the  statement)  must  state  con- 
cisely the  facts  constituting  the  liability,  and  must  show  that 
the  sum  confessed  therefor  does  not  exceed  the  same. 

The  court  of  appeals  in  Chappell  agt.  Chappell  (2  Kern.  215), 
in  considering  a  judgment  confessed  under  the  second  subdi- 
vision of  this  section,  hold  that  the  creditors  are  entitled  to  the 
facts  out  of  which  the  indebtedness  arose ;  that  the  statute 
looks  not  to  the  evidence  of  the  demand,  but  to  the  facts  in 
which  it  originated ;  in  other  words,  to  the  consideration  which 
sustains  the  promise.  The  rule  laid  down  in  this  case  has 
been  followed  in  Purdy  agt.  Upton  (10  How.  494) ;  Boyden  agt. 
Johnson  (11  How.  503) ;  Van  Beckagt.  Sherman  (13  How.  472) ; 
Kendall  agt.  Hodgins  (7  Abbott,  309) ;  Dunham  agt.  Waterman 
(3  Smith,  9).  All  these  cases,  except  that  in  11  Howard,  are 
confessions  of  judgments  under  subdivision  second  of  section 
383  of  the  Code. 

But  the  Code  requires  that  if  the  judgment  be  given  to  se- 
cure the  plaintiff  against  a  contingent  liability,  the  statement 
required  must  state  concisely  the  facts  constituting  the  liability, 
using  precisely  the  same  language  as  in  sub.  2  of  the  same 
section.  Now,  it  cannot  be  contended  that  these  statements 
show  the  facts  constituting  the  liability  of  the  plaintiff  to  pay 
the  several  sums  mentioned  therein.  In  statement  first,  no 
particulars  of  the  defendant's  indebtedness  are  stated  to  show 
whether  in  truth  he  owed  the  plaintiff  anything,  or  of  the 
liability  or  guarantee  therein  referred  to.  It  is  not  stated  for 
whom  the  liability  was  given,  or  upon  what  consideration. 
No  particulars  of  the  guarantee  are  given ;  no  statement  show- 
ing how  or  why  the  plaintiff  is  bound  to  pay  anything  on  such 
liability  or  guarantee. 

So  in  regard  to  the  promissory  notes  in  statements  three 
and  four.  The  facts  in  regard  to  them  are  not  only  not  con- 
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cisely  stated,  but  are  not  stated  at  all.  It  does  not  appear 
whose  notes  they  are  or  that  the  liability  of  the  plaintiff  on 
them  is  a  liability  incurred  on  behalf  of  the  defendant,  and  one 
which  he  is  under  any  legal  obligation  to  protect.  No  consid- 
eration for  the  promise  of  the  defendant  to  pay  the  amount  of 
these  notes  is  shown.  It  is  said  they  are  notes  indorsed  for 
the  defendant  by  the  plaintiff,  but  whose  notes  is  not -stated, 
or  how  indorsed,  or  why,  for  the  defendant.  In  Boyden  agt. 
Johnson  (cited  supra),  STRONG,  Justice,  said :  "  The  statement 
in  question  (in  that  case),  so  far  as  it  relates  to  future  sales,  is 
objectionable,  not  only  on  account  of  its  indefiniteness,  but  as 
no  fact  is  stated  showing  any  obligation  to  sell  any  goods  at 
any  future  period.  If  a  j  udgment  by  confession  can  be  allowed 
to  cover  any  future  indebtedness,  it  should  be  particularly  spe- 
cified, and  it  should  be  called  for  by  some  existing  liability. 
The  Code  is  explicit,  that  when  the  object  is  to  secure  the 
plaintiff  against  a  contingent  liability,  there  must  be  a  state- 
ment of  the  facts  constituting  the  liability." 

In  the  present  case  there  is  no  statement  of  any  facts  show- 
ing the  liability  of  this  plaintiff  to  the  defendant,  to  pay  these 
several  notes,  or  any  fact  stated  showing  the  liability  of  the 
defendant  to  repay  the  same  to  plaintiff.  For  aught  that  ap- 
pears in  these  statements,  the  liability  of  the  plaintiff  may  have 
been  incurred  for  some  other  person  than  the  defendant.  I 
have  no  doubt  that  the  statements  are  defective,  and  the  order 
appealed  from,  holding  them  sufficient,  is  erroneous,  and  should 
be  reversed. 
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ORREN  SAGE  and  others  agt.  DAVIDSON  MOSHER  and  JOHN 
G.  MOSHER. 

If  the  attorney  of  a  party  receives  notice  of  trial  before  a  referee,  he  is  bound  to 
attend  to  it,  and  attend  to  it  at  the  time  and  place  of  the  hearing.  The  mistaken 
intelligence  received  from  the  referee,  as  to  the  time  of  the  hearing,  may  furnish 
a  good  ground  for  the  adjournment  of  the  hearing,  but  not  for  utterly  neglect- 
ing or  disregarding  the  notice  of  trial. 

The  better  practice  for  referees  is,  to  appoint  in  writing  a  time  and  place  for  the 
hearing  of  the  cause,  a  copy  of  which  should  be  served  with,  or  before  the  no- 
tice of  trial. 

Where  a  party  procures  an  order  of  the  court  with  a  stay  of  proceedings,  he  must 
file  and  enter  the  same  according  to  rule  3,  within  ten  days  from  its  date,  or  it 
is  invalid  and  ineffectual. 

It  is  almost  a  matter  of  course  to  allow  a  supplemental  complaint  to  be  filed,  if 
the  application  is  promptly  made,  and  as  soon  as  its  necessity  is  ascertained, 
and  without  costs.  But  it  is  not  a  matter  of  course  to  allow  a  party,  after  he 
has  gone  to  trial  or  hearing,  and  failed  in  his  cause,  to  file  a  supplemental  com- 
plaint to  remedy  defects  before  known,  or  bring  hi  other  parties  or  matters  to 
sustain  his  suit. 

Where  it  is  allowable  under  section  177  of  the  Code,  and  within  the  discretion  of 
the  court,  to  permit  the  plaintiff  to  amend  his  complaint,  and  to  make  a  sup- 
plemental complaint  alleging  new  facts,  and  bringing  in  new  parties,  it  should 
never  be  done,  except  upon  equitabk  terms.  It  should  never  be  allowed  at  the 
expense  of  the  defendant. 

But  such  an  application  will  be  denied  with  costs,  where  it  appears  that  there  is 
another  suit  pending  between  the  same  parties  for  the  same  object,  and  hav- 
ing the  same  precise  end  in  view. 

Monroe  Special  Term,  January,  1859. 

MOTION  to  set  aside  decree  and  for  leave  to  file  a  supple- 
mental complaint. 

The  plaintiffs  filed  their  bill  of  complaint,  setting  up  the  re- 
covery of  five  separate  judgments  in  favor  of  five  separate 
plaintiffs,  with  executions  duly  returned  thereon  respectively 
unsatisfied,  and  sought  to  set  aside  a  certain  fraudulent  convey- 
ance by  the  judgment  debtor  to  his  son,  of  certain  real  estate, 
and  also  to  reach  the  other  equitable  property  of  the  judgment 


368  NEW-YORK  PRACTICE  REPORTS. 

Sage  agt.  Mosher. 

debtor.  The  answer  put  in  issue  the  allegations  of  the  com- 
plaint, and  the  cause  was  referred  to  a  referee  for  trial.  On 
the  trial,  the  plaintiff  failed  to  discover  any  equitable  property 
or  to  reach  the  real  estate,  the  same  having  been  conveyed  to 
a  person  not  a  party  to  the  suit,  before  the  commencement  of 
the  suit,  and  the  referee,  finding  that  the  defendants  had  been 
guilty  of  fraud  in  the  transfer  of  said  property,  rendered  a  judg- 
ment for  damages  against  both  defendants,  for  the  amount  of 
the  five  several  judgments.  From  this  judgment  the  defend- 
ants appealed,  and  the  same  was  reversed  at  general  term. 
Before  such  reversal,  and  while  such  appeal  was  pending,  the 
plaintiffs  filed  another  creditor's  bill  upon  this  new  judgment, 
setting  out  the  return  of  an  execution  thereon  issued,  unsatisfied. 
After  the  reversal  of  this  judgment,  the  plaintiffs  applied  for 
and  obtained  leave  to  amend  their  complaint  in  this  second  suit, 
setting  out  the  original  five  judgments  and  the  execution  is- 
sued thereon  and  returned,  same  as  in  the  original  suit,  and 
making  other  parties. 

The  plaintiffs  also  applied  in  this  suit  for  leave  to  amend 
their  complaint  and  file  a  supplemental  complaint,  making  new 
parties,  and  seeking  to  follow  the  proceeds  of  the  real  estate, 
described  in  said  complaint,  into  other  hands.  Leave  was 
granted  to  make  such  amendment,  and  make  and  serve  such 
supplemental  complaint,  on  payment  of  all  the  costs  after  the 
answer  and  costs  of  the  motion.  This  order  was  made  Novem- 
ber 1st,  1858,  and  gave  the  plaintiffs  fifteen  days  to  make  such 
payment  after  the  taxation  of  the  costs. 

On  the  19th  of  October,  the  defendants'  attorney  gave  notice 
of  trial  before  the  referee,  for  the  9th  of  November.  Plaintiffs' 
attorney  gave  notice  of  motion  for  leave  to  amend,  &c.,  on  the 
22d  of  October,  unaccompanied  by  any  stay  of  proceedings. 
The  order  of  the  1st  of  November  was  not  filed,  entered  or 
acted 'upon  by  the  plaintiffs'  attorney. 

On  the  9th  of  November,  the  defendants'  attorney  appeared 
before  the  referee,  the  plaintiffs'  attorney  not  appearing,  and 
procured  the  referee  to  adjourn  the  trial  until  the  10th  of  De- 
cember, of  which  no  notice  was  given  to  the  plaintiffs'  attorney. 
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On  the  10th  of  November,  plaintiffs'  attorney  served  a  notice 
of  motion  for  the  27th  of  November,  for  leave  to  renew  the 
motion  made  on  the  1st,  with  a  stay  of  proceedings.  On  the 
27th  of  November,  this  motion  was  made,  and  leave  given  to 
renew  the  original  motion.  Notice  of  motion  to  renew  such 
motion  granted  on  the  1st  of  November  was  given  for  the  27th 
of  December,  and  served  on  the  20th.  On  the  10th  of  Decem- 
ber, the  defendants'  attorney  appeared  before  the  referee,  and 
no  one  appearing  for  plaintiffs,  the  referee  made  a  report  in 
favor  of  the  defendants,  dismissing  the  complaint. 

The  motion  noticed  for  the  27th  of  December  was  denied  on 
proof  of  the  dismissal  of  the  complaint,  without  prejudice  to 
plaintiffs'  right  to  renew  the  same  after  setting  aside  the  judg- 
ment entered  upon  on  the  referee's  report.  The  motion  for 
that  purpose  is  now  made,  and  also  that,  such  judgment  being 
set  aside,  plaintiffs  may  have  leave  to  file  a  supplemental  com- 
plaint making  new  parties,  as  moved  for  on  the  former  mo- 
tion, which  leave  was  given  to  renew  as  above  stated. 

B.  A.  HOPKINS,  for  plaintiffs. 

C.  G.  JUDD,  for  defendants. 

By  the  court — E.  DARWIN  SMITH,  Justice.  The  first  ques- 
tion presented  upon  this  motion  is  one  of  regularity — has  the 
complaint  been  duly  dismissed  ?  The  notice  of  trial  served 
on  the  19th  of  October,  I  think,  was  regular.  The  plaintiffs' 
attorney  received  a  notice  of  trial  duly  served  and  in  due  form, 
for  the  9th  of  November.  It  is  true  that  he  wrote  to  the  ref- 
eree, and  he  wrote  him  in  reply,  that  he  had  not  appointed 
the  trial  for  the  9th  of  November,  and  could  not  attend  to  it 
on  that  day.  If  the  referee  had  appointed  the  time,  he  had 
doubtless  done  it  orally,  and  had  probably  forgotten  it,  as  he 
would  not  intentionally,  I  am  well  satisfied,  have  misled  or 
misinformed  the  plaintiffs'  attorney.  He  states  in  his  report, 
produced  on  this  motion,  that  "  on  the  9th  of  November,  1858, 
at  one  o'clock,  P.M.,  at  his  office  in  Waterloo,  tJie  time  and  place 
by  me  fixed  for  the  new  trial  of  the  above  entitled  cause,"  lie 
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was  attended  by  the  defendants'  counsel,  and  no  one  appear- 
ing for  the  plaintiffs,  the  said  trial  was  by  him  adjourned  till 
the  10th  of  December,  1858,  at  the  same  place."  If  the  notice 
of  trial  was  regular,  then  this  adjournment  was  also  regular. 
The  plaintiffs'  proceedings  are  not  to  be  affected  by  the  mis- 
take or  misinformation  of  the  referee.  The  plaintifls'  attorney, 
having  received  the  notice  of  trial,  was  bound  to  attend  to  it, 
and  attend  at  the  time  and  place  of  the  hearing.  (Stephens  agt. 
Strong,  8  How.  339  ;  1  Code  Rep.  358  ;  11  Johns.  402.)  The 
mistaken  intelligence  received  from  the  referee  would  have 
furnished  a  good  ground  for  the  adjournment  of  the  hearing, 
but  not  for  utterly  neglecting  or  disregarding  the  defendants' 
notice  of  trial.  The  plaintifls'  attorney  was  bound  to  suppose 
that  the  defendants'  attorney  was  in  earnest,  and  was  intending 
and  expecting  to  proceed  with  the  trial  according  to  the  notice. 
The  better  practice  in  such  cases,  I  think,  would  be  for  the  ref- 
eree to  appoint,  in  writing,  a  time  and  place  for  the  hearing  of 
the  cause,  a  copy  of  which  should  be  served  with,  or  before 
the  notice  of  trial,  but  the  practice  has  to  a  large  extent  been, 
I  think,  otherwise.  (8  How.  339.)  This  misinformation  given 
by  the  referee  would  also  afford  a  strong  excuse  for  the  plain- 
tiffs' attorney  for  not  attending  the  referee  addressed  to  the 
discretion  of  the  court  on  the  question  of  opening  this  decree 
on  the  merits.  But  as  it  does  not  appear  that  the  defendants' 
attorney  was  in  any  way  cognizant  of  or  privy  to  the  mis- 
taken, information  given  by  the  referee,  I  cannot,  therefore, 
hold  that  the  defendant  was  irregular  in  attending  the  referee 
on  the  day  and  at  the  place  fixed  for  the  trial,  and  procuring 
the  same  to  be  adjourned.  The  plaintiffs'  attorney  should 
have  inquired  after  the  proceedings  of  the  9th  of  November. 

The  adjournment  on  that  day,  for  a  month,  does  not  show 
any  desire  on  the  part  of  the  defendants'  attorney  to  take  any 
undue  advantage  of  the  plaintiffs.  If  any  inquiry  had  been 
made  of  the  referee,  after  the  9th  of  November,  the  attorney 
would  have  learned  of  the  adjournment. 

The  next  inquiry  is,  did  the  order  of  the  1st  of  November 
stay  the  defendants'  proceedings  ?  That  order  was  never  filed 
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or  entered,  accepted  or  proceeded  on.  By  the  new  rule  (Rule 
3c?),  it  was  necessary  for  the  plaintiffs,  if  they  intended  to  avail 
themselves  of  the  benefits  of  that  order,  to  cause  the  same  to 
be  filed  with  the  clerk  of  Seneca  county,  where  the  venue  of 
the  action  was,  within  ten  days.  If  they  had  done  so,  and  had 
proceeded  to  avail  themselves  of  the  order  according  to  its  pro- 
visions, it  would  have  operated  as  a  stay  of  the  defendants' 
proceedings,  at  least,  the  defendants  could  not,  within  the  time 
limited  by  that  order  for  the  plaintiffs  to  amend  or  serve  their 
supplemental  complaint  and  pay  the  costs,  have  taken  any 
valid  proceedings  in  the  cause.  And  if  the  defendants  had  pro- 
ceeded during  such  period,  all  the  steps  and  proceedings  taken 
by  them  would  have  been  entirely  overreached  and  rendered 
of  no  effect,  upon  the  compliance  by  the  plaintifis  with  the 
terms  of  that  order.  . 

But  the  plaintiffs  not  having  availed  themselves  of  the  order 
and  not  having  filed  and  entered  the  same,  according  to  rule 
3d,  the  same  never  became  operative,  and  had  no  force  to 
stay  the  defendants'  proceedings.  It  never  was  a  valid  and 
effectual  order,  except  at  the  election  of  the  plaintiffs,  and  that 
election  they  are  bound  to  make  within  ten  days  from  its  date. 
Within  that  time  they  disaffirmed  the  order  and  gave  notice  of 
a  new  motion  for  leave  to  renew  the  original  motion,  upon  the 
decision  of  which  the  said  order  was  made. 

This  order  of  the  first  of  November,  therefore,  did  not  stay 
the  defendants'  proceedings.  The  order  to  stay  proceedings, 
made  on  the  10th  of  November,  stayed  the  proceedings  only 
till  the  27th  of  that  month,  and  within  that  period  nothing  was 
done  by  the  defendants'  attorney.  On  the  10th  of  December, 
when  the  defendants'  attorney  again  appeared  before  the  ref- 
eree to  try  the  cause,  in  pursuance  of  the  adjournment  from  the 
9th  of  November,  he  was  under  no  order  to  stay  proceedings, 
express  or  implied.  The  report  of  the  referee  then  made  was, 
therefore,  regular,  and  the  action  is  strictly  out  of  court  and  at 
an  end. 

The  next  inquiry  is,  whether  the  judgment  ought  to  be  set 
aside,  and  the  plaintiffs  let  in  to  proceed  with  the  action  upon 
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terms  ?  So  far  as  the  case  stood  upon  the  pleadings  at  the  time 
the  complaint  was  dismissed,  the  plaintiffs  were  not  entitled  to 
maintain  the  action.  As  a  creditor's  suit  it  had  proved  entirely 
ineffectual  to  reach  any  equitable  property  of  the  judgment 
debtor,  and  the  personal  judgment  against  the  defendants  for 
their  fraud,  committed  by  the  one  in  conveying,  and  the  other 
in  receiving  a  title  to  the  real  estate  formerly  owned  by -David- 
son Mosher,  had  been  reversed  at  the  general  term. 

The  application  to  be  let  in  upon  terms,  and  to  prosecute  the 
action,  is  accompanied  with  an  application  for  leave  to  make 
and  serve  a  supplemental  complaint,  making  Caroline  M.  Mo- 
sher a  party,  and  alleging  that  the  defendant  John  G.  Mosher, 
before  the  commencement  of  the  suit,  sold  the  real  estate  in 
question,  and  took  a  bond  and  mortgage  therefor,  and  that  af- 
ter the  commencement  of  the  suit  transferred  the  said  bond  and 
mortgage  taken  by  him  from  Simeon  R.  Gregory,  the  purcha- 
ser, on  the  sale  of  the  real  estate  described  in  the  complaint,  to 
the  said  Caroline  M.  Mosher,  and  setting  up  that  said  transfer 
was  fraudulent,  and  that  she  received  the  same  without  con 
sideration  and  with  notice  of  the  fraud. 

The  fact  that  John  G.  Mosher  had  conveyed  the  said  real 
estate  to  said  Gregory,  and  taken  a  bond  and  mortgage  in  part 
payment  therefor,  was  known  at  the  time  of  the  former  trial, 
to  the  plaintiffs  and  their  attorney,  and  yet  they  proceeded  with 
the  suit  to  judgment,  and  have  since  commenced  a  new  credit- 
or's suit  on  such  judgment,  and  prosecuted  the  appeal  therefor 
brought  by  the  defendants.  If  they  had  suspended  proceed- 
ings in  the  suit  as  soon  as  they  ascertained  that  the  real  estate 
had  been  sold  and  conveyed  to  Gregory,  and  asked  to  amend 
their  complaint,  setting  up  such  sale  and  conveyance,  and 
sought  to  reach  the  proceeds  of  such  sale,  it  would  have  been 
a  matter  of  course  to  have  allowed  an  amendment  upon  pay- 
ment, probably,  of  no  more  costs,  if  any,  than  the  costs  of  op- 
posing the  motion.  But,  instead  of  doing  that,  they  proceeded 
in  the  suit  with  the  view  to  a  personal  judgment  against  both 
defendants,  and  have  made  much  costs  in  that  abortive  attempt. 
And  now,  when  they  have  failed  in  that  object,  having  tried 
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their  cause  before  the  referee,  and  prosecuted  the  same  on  the 
appeal  to  the  general  term,  and  the  decision  is  against  them, 
they  now  ask  to  go  back  and  begin  de  novo  at  the  place  where 
they  should  have  stopped  and  amended  their  complaint,  and 
bring  in  new  parties  and  a  new  subject  before  the  court  upon 
which  to  sustain  the  suit.  They  seek  to  sustain  the  suit 
upon  a  new  ground,  seeking  to  reach  the  bond  and  mortgage 
in  the  hands  of  Caroline  M.  Mosher,  which  they  well  knew 
was  in  the  hands  of  John  G.  Mosher,  at  the  time  of  the  trial. 
It  is  almost  a  matter  of  course  to  allow  a  supplemental  bill  to 
be  filed,  if  the  application  is  promptly  made  and  as  soon  as  its 
necessity  is'  ascertained,  and  without  costs. 

But  it  is  not  a  matter  of  course  to  allow  a  party,  after  he  has 
gone  to  trial  or  hearing,  and  failed  in  his  cause,  to  file  a  sup- 
plemental complaint  to  remedy  defects  before  known  or  bring 
in  other  parties  or  matters  to  sustain  his  suit.  (8  Price,  518 ; 
Swan  agt.  Swan,  Jacob  R.  243  ;  3  Paige,  206 ;  Mtford,  165  ;  3 
Abbott,  89,  and  12  Howard,  39.)  These  cases  hold  that  it  is 
not  proper  to  allow  a  supplemental  complaint  to  be  served  af- 
ter a  hearing  in  such  cases.  Chancellor  WALWORTH,  in  3d 
Paige,  204,  says :  "  A  supplemental  bill  should  be  filed  as  soon 
as  the  matter  sought  to  be  set  up  as  supplemental  is  dis- 
covered." 

But  if  it  was  allowable  to  permit  the  plaintiff  to  amend  his 
complaint,  and  to  make  a  supplemental  complaint,  alleging 
new  facts  and  bringing  in  new  parties,  and  I  think  it  is  within 
the  discretion  of  the  court  since  the  Code,  under  section  177,  it 
obviously  should  not  be  done  except  upon  equitable  terms. 
A  plaintiff  should  not  be  permitted  to  do  so  at  the  expense  of 
the  defendants.  Where,  as  in  this  case,  he  has  subjected  the 
defendants  to  much  expense  in  defending  an  abortive  proceed- 
ing, he  should  not  be  permitted  to  change  his  ground  and  re- 
cover in  his  suit  upon  some  new  facts  and  allegations,  and  cast 
upon  the  defendants  the  whole  expense  of  the  litigation,  in- 
cluding such  irregular  and  fruitless  proceedings. 

The  order  made  on  the  first  of  November  allows  the 
plaintiffs  to  amend  their  complaint,  and  make  a  supplemental 
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complaint,  on  payment  of  the  costs  since  the  putting  in  of  de- 
fendants' answer.  That  order  was  made  upon  the  assumption 
that  the  plaintiffs  or  their  attorneys  knew,  before  the  trial,  of 
the  transfer  of  the  real  estate  from  John  G.  Mosher  to  Gregory, 
and  the  taking  back  of  the  bond  and  mortgage.  If  that  were 
not  so,  the  plaintiffs  should  only  have  been  charged  with  costs 
from  the  time  they  were  informed  of  that  fact.  The  said 
Gregory  was  examined  as  a  witness  before  a  referee,  on  the 
28th  of  November,  1858,  and  it  was  on  that  day  stipulated  that 
his  testimony  be  used  before  the  referee  on  the  trial  of  this  ac- 
tion. At  that  time  the  plaintiffs  knew  of  this  transfer  to  Greg- 
ory, who  is  admitted  to  have  been  a  bonafide  purchaser,  and 
they  might  then  have  amended  their  complaint  on  leave  of  the 
court,  and  should  pay  the  costs  incurred  in  the  defence  of  this 
suit  after  that  time,  if  they  be  allowed  to  amend  or  file  a  sup- 
plemental complaint  to  accomplish  the  same  end. 

With  this  modification,  I  think  the  order  of  the  first  of  No- 
vember right,  and  on  reference  to  my  brethren,  I  find  that  they 
all  concur  with  me  in  that  opinion.  I  have  been  more  careful 
to  see  that  I  was  right  on  this  question,  by  conferring  with  my 
brethren  on  the  subject,  inasmuch  as  the  question  is  one  of 
discretion,  and  in  respect  to  which,  I  suppose  there  is  no  rem- 
edy by  appeal,  if  I  commit  any  error  in  the  decision. 

Assuming,  therefore,  that  the  court  can,  in  its  discretion 
and  upon  terms,  allow  the  plaintiff  to  amend  hie  complaint,  set- 
ting up  the  sale  by  John  G.  Mosher  to  Gregory,  and  the  tak- 
ing of  the  bond  and  mortgage  for  the  purchase,  and  by  supple- 
mental complaint  bring  in  Caroline  M.  Mosher,  so  as  to  set 
aside  the  transfer  to  her  of  such  bond  and  mortgage  and  reach 
the  same  as  the  fruits  of  the  sale  of  the  property  of  the  judg- 
ment debtor,  the  question  remains,  is  it  proper  for  the  court  to 
do  so,  in  view  of  the  further  fact  that  another  suit  is  now  pend- 
ing between  these  same  parties  for  the  same  object  and  having 
the  same  precise  end  in  view  ? 

If  leave  were  given  to  the  plaintiffs  to  amend  and  to  make 
the  supplemental  complaint  asked  for,  and  such  proceedings 
had  been  duly  taken  or  had,  then  the  plaintiffs  would  have 
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pending  in  this  court  two  creditor's  suits  upon  the  same  judg- 
ments against  the  same  parties.  Upon  the  application  of  the 
defendants,  the  court  would  be  bound  to  require  the  plaintiff 
to  discontinue  one  of  the  suits,  and  to  elect  between  the  two 
which  he  would  discontinue,  for  it  would  not  allow  these  de- 
fendants to  be  vexed  with  a  double  litigation  for  the  same  pre- 
cise object.  But,  if  the  plaintiffs  are  not  required  to  elect 
between  the  suits,  and  to  discontinue  one  suit,  the  complaint 
at  the  hearing  in  one  of  the  suits  would  of  course  be  dismissed 
with  costs,  for  in  one  suit,  obviously,  the  plaintiff  can  obtain 
all  the  relief  to  which  he  is  entitled.  I  can  see,  therefore,  no 
object  or  end  of  justice  to  be  subserved  by  setting  aside  the 
judgment  in  this  action,  and  granting  the  plaintiffs'  motion  to 
amend  or  file  a  supplemental  complaint.  I  think  the  same 
should  be  denied  with  $7  costs.  Motion  denied. 


SUPKEME  COURT. 

THE  PEOPLE  ex  rel.  HENRY  A.  WEEKS,  Lieutenant-Colonel 
of  the  12th  Eegiment,  1st  Division  of  the  New- York  State 
Militia,  agt.  JOHN  EWEN,  Brigadier-General  of  the  4th 
Brigade. 

The  supreme  court  has  the  power  of  redressing  or  remedying  any  usurpation  or 
abuse  of  authority  committed  by  any  individual,  or  association  of  individuals, 
within  the  state.  And  this  power  extends  over  the  mititary  organization  of 
the  state. 

But  this  court  has  no  power  to  interfere  with  the  legitimate  exercise  of  authority, 
and  will  refrain  from  employing  the  power  which  it  does  possess,  particularly 
by  mandamus  in  doubtful  cases,  or  on  inexpedient  occasions. 

The  governor  of  the  state,  as  commander-in-chief  of  the  military  forces  of  the 
state,  has  power  to  consolidate  companies  and  regiments. 

And  the  practical  application  of  this  power  of  consolidation  is  not  such  as  to  de- 
prive an  officer  of  any  constitutional  rights ;  as  it  does  not  deprive  him  of  office 
or  privileges  contrary  to  sections  2  and  5  of  the  llth  article  of  the  constitution. 

Nor  is  it  the  effect  of  such  consolidation  to  place  an  officer,  deprived  of  his 
command  thereby,  over  other  officers  who  had  no  voice  in  his  election.  He  is 
legally  deprived  of  his  command  (though  not  of  his  office),  and  has,  therefore,  no 
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officers  to  command.    But,  even  if  it  did  place  him  in  command  over  officers 
who  had  no  voice  in  his  election,  this  would  not  be  unconstitutional. 

New  •  York  Special  Term,  May,  1859. 
APPLICATION  for  a  peremptory  mandamus. 

CLERKE,  Justice.  The  Governor,  in  his  capacity  of  command- 
er-in-Chief  of  the  Military  forces  of  the  state,  issued  an  order 
on  the  16th  of  March  last,  for  the  consolidation  of  the  compa- 
nies, composing  the  12th  Regiment  of  the  4th  Brigade  of  the 
1st  Division  of  the  State  Militia,  with  the  companies  of  the 
10th  Regiment  of  the  same  Brigade  and  Division,  for  the  pur- 
pose of  forming  one  regiment  with  the  requisite  numerical 
strength  ;  both  regiments,  separately,  having  fallen,  at  the  two 
last  annual  inspections,  below  the  standard  required  by  law, 
and  the  good  of  the  service. 

The  order  was  issued  upon  the  recommendation  of  General 
Sandford,  the  Major-General  of  the  Division,  and  of  General 
Ewen,  the  Brigadier- General  of  the  4th  Brigade.  On  the  24th 
of  March  last,  Gen.  Ewen,  as  required  by  the  order  of  his  su- 
perior officer,  issued  his  orders  to  complete  the  consolidation. 
The  relator  obtained  an  alternative  mandamus  from  this  court, 
commanding  General  Ewen  to  rescind  and  revoke  this  order, 
or  make  known  to  the  court  why  he  should  not  do  the  same. 
In  his  return  to  this  writ,  the  respondent,  among  other  things, 
sets  up  that  the  order  in  question  was  issued  pursuant,  and  in 
obedience  to  the  orders  of  the  Commander-in-Chief,  dated 
March  16th,  1859.  It  is  contended  on  behalf  of  the  relator, 
that  this  order  destroys  or  impairs  his  legal  and  constitutional 
rights,  and  that  no  authority  exists,  legally  capable  of  enforc- 
ing it. 

This  court  has,  undoubtedly,  the  power  of  redressing  or  rem- 
edying any  usurpation  or  abuse  of  authority,  committed  by  any 
individual  or  association  of  individuals,  within  the  state.  This 
power  extends  to  all  and  over  all ;  and  certainly  the  military 
organization  of  the  state  is  not  exempt  from  it.  To  place  that 
branch  of  the  public  service  beyond  the  control  and  supervision 
of  the  tribunal,  possessing  supreme  original  civil  jurisdiction, 
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Would  be  jeopardizing  the  civil  rights  of  the  citizens,  and  may, 
in  the  course  of  time,  terminate  in  the  ascendancy  of  the  military 
power  and  the  subversion  of  constitutional  government. 

But,  while  it  possesses,  beyond  all  controversy,  this  search- 
ing and  extensive  jurisdiction  over  ali  branches  of  the  public 
service,  and  every  department  of  the  government,  this  court 
has  no  power  to  interfere  with  the  legitimate  exercise  of  au- 
thority, and  will  refrain  from  employing  the  power  which  it 
does  possess,  particularly  by  mandamus,  in  doubtful  cases,  or 
on  inexpedient  occasions. 

I.  The  relator  disputes  the  legal  right  of  the  Commander-m- 
Chief  to  consolidate  companies  and  regiments. 

It  may  be  plausibly  contended  that  this  is  a  right  inherent 
in  his  command.  Without  it,  could  any  military  force  be 
rendered  efficient,  particularly  in  a  period  of  disturbance,  riot, 
or  insurrection  ?  How  could  he,  or  the  officers  subordinate  to 
him,  form  those  combinations,  or  effect  those  maneuvers,  or 
carry  out  those  strategetical  operations,  which  many  emergen- 
cies may  require,  without  having  the  power  to  form  into  one, 
bodies  of  men  who,  if  separated,  would  be  at  the  mercy  of  a 
hostile  force — would  be  incapable  of  resisting  attack  or  accom- 
plishing the  oftensive  measures  which  the  person  in  command 
may  deem  desirable  ?  If,  then,  at  the  period  of  actual  service 
such  an  authority  is  necessary,  why  should  it  not  be  necessary 
at  a  period  of  public  tranquillity  ?  It  is  a  common  observation 
that  the  best  way  to  avoid  war  is  to  be  properly  prepared  for 
it.  And  is  it  not  the  best  way  to  avoid  internal  disturbance 
to  have  the  military  force  so  prepared  in  discipline  and  organ- 
ization, and  in  suitable  combinations,  as  that  it  shall  be  able 
to  .act  with  the  greatest  possible  efficiency  and  dispatch  ? 

But,  the  relator  insists  that  this  power  of  consolidating  com- 
panies and  regiments  does  not  exist  in  the  t/ommander-in- 
Chief,  because,  although  once  expressly  given  to  him  by  stat- 
ute (1  R.  S.  294,  §  2,  1st  ed.\  in  the  act  of  1854  (Laws  o/ 1854, 
p.  1,015),  reconstructing  the  militia,  this  power  is  designedly 
omitted.  Undoubtedly  in  the  corresponding  title  and  article 
of  the  new  act  (Title  4,  Article  1),  the  section  of  the  old  act,  ex- 
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pressly  conferring  the  power,  is  left  out ;  but  does  this  amount 
to  a  repeal?  We  know  that  nothing  can  be  repealed  by  im- 
plication :  and  all  that  this  new  act  states  in  regard  to  a  repeal 
of  the  old  is,  that  "  all  laws  and  parts  of  laws  inconsistent  with 
it  are  repealed."  There  is  nothing,  however,  in  the  section  to 
which  I  have  referred  in  the  old  act,  inconsistent  with  the  new. 
But,  the  truth  is,  the  new  act  expressly  recognizes,  though 
it  does  not  formally  adopt  the  section  in  the  old  act,  conferring 
this  power  on  the  Commander-in-Chief.  This  escaped  the  at- 
tention of  counsel  on  the  argument ;  and  I  was  not  aware  of 
it  myself,  until  I  afterward  examined  the  provisions  of  the  act 
of  1854.  Section  24  of  title  4,  article  1,  of  that  act,  says,  "  all 
commissioned  officers  rendered  supernumerary  by  the  provis- 
ions of  this  act,  and  every  officer  rendered  supernumerary  by 
any  consolidation  or  alteration  of  regiments,  battalions,  squads 
of  troops  or  companies,  shall  be  entitled  to  all  the  privileges 
conferred  by  any  preceding  law  (except  command),  &c."  This, 
then,  settles  the  question  whether  the  legislature  have  con- 
ferred this  power  on  the  Commander  in-Chief. 

II.  Is  the  practical  application  of  this  power  such  as  to  de- 
prive the  relator  of  any  constitutional  rights,  by  depriving  him 
of  any  office  or  privileges  contrary  to  sections  2  and  5  of  the 
llth  article  of  the  constitution  ?     Section  5  provides  that  "  no 
commissioned  officer  shall  be  removed  from  office  unless  by 
the  senate,  on  the  recommendation  of  the  governor,  stating  the 
grounds,  &c.,  or  by  the  decision  of  a  court  martial,  pursuant 
to  law."     By  the  consolidation  of  the  regiments  in  question, 
the  relator  is  not  deprived  of  office ;  for  this,  the  section  (24) 
of  the  new  act,  which  I  have  quoted,  expressly  provides.     To 
be  sure,  the  relator  will  become  a  supernumerary  Lieutenant- 
Colonel,  but  that  only  deprives  him  of  present  command ;  it 
does  not  deprive  him  of  office  ;  and  this  is  all  that  is  prohibited 
by  the  constitution.     The  section  to  which  I  have  referred,  of 
the  new  act,  secures  to  him  the  office  of  Lieutenant-Colonel, 
and  all  the  privileges  appertaining  to  it. 

III.  Neither  is  it  the  effect  of  the  proposed  consolidation  to 
place  the  relator  over  officers,  who  had  no  voice  in  his  election. 
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As  we  have  seen,  he  is  legally  deprived  of  his  command,  and 
has,  therefore,  no  officers  to  command.  But,  even  if  it  did 
place  him  in  command  over  officers  who  had  no  voice  in  his 
election,  tliis  would  not  be  unconstitutional.  Section  2  of  ar- 
ticle 11,  indeed,  provides  that  a  field  officer  of  regiments  shall 
be  elected  by  the  commissioned  officers  of  the  respective  regi- 
ments ;  but,  it  does  not  follow,  if  the  exigencies  or  welfare  of 
the  service  required  it,  that  he  is  incapable  of  commanding  any 
other  officers,  or  any  other  regiment.  Certainly,  the  constitu- 
tion does  not  say  so  in  express  terms,  nor  does  the  language  of 
the  section  necessarily  imply  it ;  and  it  may  be  greatly  detri- 
mental to  the  efficiency  of  the  service  to  confine  the  authority 
of  officers  to  those  who  have  had  a  voice  in  electing  them. 
The  constitution  merely  prescribes  the  method  of  appointing 
militia  officers.  These  remarks  will  apply  with  equal  force 
to  the  objection,  that  the  relator  will  be  placed  by  the  consoli- 
dation under  the  command  of  an  officer,  in  regard  to  whose 
election  he  had  no  voice. 

Having  arrived  at  the  conclusion  that  the  Commander-in- 
Chief  possesses  the  power  of  consolidating  these  regiments,  and 
that  the  exercise  of  it  neither  destroys  nor  impairs  the  consti- 
tutional rights  of  the  relator,  it  is  not  necessary  to  consider  the 
other  points  presented  on  the  argument.  Being  convinced  of 
the  power,  and  that  its  exercise  produces  no  breach  of  the 
constitution,  it  is  not  for  this  court  to  inquire  whether  the 
exercise  of  it  on  this  occasion  is  expedient  or  desirable.  Of 
this  the  Commander-in-Chief  is  the  most  suitable  judge.  If 
the  new  arrangement  disappoints  or  offends  the  relator,  con- 
signing him  to  inactivity,  or  separating  him  from  his  worthy 
associates  and  companions  in  arms,  I  may  regret  while  I  can- 
not prevent  it.  I  must  give  the  Commander-in-Chief  the 
credit  to  believe  that,  by  issuing  the  order  complained  of,  he 
was  actuated  by  a  sense  of  public  duty,  and  by  a  well  founded 
belief  that  the  efficiency  of  the  4th  Brigade  of  the  1st  Division 
and  the  welfare  of  the  service  generally  demanded  the 
measure. 

The  application  must  be  denied  with  costs. 
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The  Mayor,  &c.,  of  New- York  agt  The  Exchange  Fire  Insurance  Company. 

SUPERIOR  COURT. 

THE  MAYOR,  &c.,  OF  NEW- YORK  agt.  THE  EXCHANGE  FIRE 
INSURANCE  COMPANY  OF  NEW- YORK. 

Jt  seems,  that  the  corporation  counsel  of  the  city  of  New- York,  with  the  authority  of 
the  mayor  and  comptroller,  can  delegate  his  power  to  other  counsel,  and  author- 
ize them  to  appear  and  represent  the  city  in  actions  brought  by  the  mayor,  Ac. 

New  -  York  Special  Term,  June,  1859. 

THIS  was  an  application  for  a  stay  of  proceedings  or  a  dis- 
missal of  complaint  in  this  action,  upon  grounds  which  will 
appear  in  the  following  opinion. 

WAKEMAN  &  LATTING,  for  motion. 
MANN  &  RODMAN,  opposed. 

HOFFMAN,  Justice.  The  main  ground  relied  upon  is,  that 
Mann  &  Rodman,  the  attorneys  on  the  record  for  the  plaintiffs, 
are  not  authorized  by  law  to  appear  for  such  plaintiffs ;  that 
the  corporation  counsel  is  the  only  person  so  authorized ;  and 
that  Richard  Busteed,  Esq.,  is  such  counsel. 

It  appears  by  the  affidavit  read  in  opposition,  that  the  pres- 
ent attorneys  have  the  authority  of  the  mayor  and  comptroller 
for  appearing  in  the  action,  and  that  Mr.  Busteed  has  given 
his  assent  thereto  in  writing.  Such  assent  has  been  produced 
and  it  is  as  follows : 

"NEW- YORK,  June  6th,  1859. 

"  Messrs.  Wdkeman  &  Latting, 

"  GENTLEMEN  : — In  reply  to  your  note,  under  the  date 
of  May  31st,  I  beg  leave  to  inform  you  that  Messrs.  Mann  & 
Rodman  are  fully  authorized  to  represent  the  city,  in  the  suits 
now  pending  against  certain  Insurance  Companies,  for  under- 
writing the  Crystal  Palace,  and  their  legal  acts  in  the  premises 
will  be  approved  of  by  me. 

"Respectfully,  yours, 

"  RICHARD  BUSTEED,  Corporation  Counsel" 

By  the  charter  of  April  14th,  1857,  there  was  created  an 
executive  department  of  the  corporation,  known  as  the  law 
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department,  which  should  have  the  charge  of  and  conduct  all 
the  law  of  the  corporation,  known  as  the  law  department, 
which  should  have  the  charge  of  and  conduct  all  the  law 
business  of  the  corporation  and  of  the  departments  thereof, 
and  all  other  law  business  in  which  the  city  shall  be  inter- 
ested, and  the  chief  officer. thereof  should  be  called  the  coun- 
sel to  the  corporation  (§  20).  Such  counsel  was  to  be  elected 
by  the  people  (§  10),  and  to  hold  for  a  given  term,  unless  re- 
moved for  cause.  Eichard  Busteed  now  fills,  and  did  fill,  such 
office  at  the  institution  of  this  suit. 

By  the  28th  section,  "  the  common  council  was  empowered 
to  establish  other  bureaux  as  they  may  deem  the  public  inter- 
ests may  require,  and  to  assign  to  them  and  to  the  departments 
and  bureaux  herein  created  such  duties  as  they  may  direct,  not 
inconsistent  with  this  act,  and  the  duties  thereof  shall  be  per- 
formed in  accordance  with  the  charter,  and  laws  and  ordinances 
of  this  city." 

No  ordinance  establishing  or  defining  the  powers  of  the  law 
department,  or  the  powers  of  its  officers,  has  been  produced. 
I  am  not  at  liberty  to  notice  any  which  may  exist.  It  may  be 
that  the  common  council  have  expressly,  or  by  a  warrantable 
inference,  authorized  the  counsel  to  delegate  his  power  to  ap- 
pear, to  another.  I  must  assume  that  the  present  counsel  con- 
siders that  he  does  possess  that  authority,  and  I  have  nothing 
before  me  to  justify  the  conclusion  that  his  view  of  his  official 
duty  is  incorrect.  The  argument,  therefore,  that  he  is  clothed 
with  a  trust  of  office  which  he  cannot  give  to  another,  so  far, 
at  least,  as  an  appearance  on  the  record  is  concerned,  cannot 
avail.  Motion  denied  without  costs. 


SUPREME  COURT. 
GERRIT  SMITH,  respondent,  agt.  GURDON  GRANT,  appellant. 

Where  the  court,  at  general  term,  establish  findings  of  fact  different  from  the  facts 
found  by  the  court  or  referee  who  tried  the  cause,  as  contained  and  stated  in 
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the  case,  on  an  appeal  to  the  court  of  appeals  to  review  the  judgment  of  the 
general  term,  such  findings  of  fact  should  be  made  part  of  the  record. 

"Where  such  a  case  is  sent  back  from  the  court  of  appeals  for  a  resettlement  of  the 
facts,  the  general  term  has  no  power  to  send  the  case  to  the  court  below  for  a 
resettlement  and  restatement  of  the  facts  on  which  the  judgment  was  there  ren- 
dered. The  court  of  appeals  should  be  furnished  with  the  same  facts  on  which 
the  general  term  based  its  judgment. 

Where,  in  such  case,  the  facts  as  found  by  the  general  term  have  not  been  stated 
in  the  record,  in  pursuance  of  rule  38,  the  general  term  in  its  discretion  has  the 
right  and  will  allow  such  settlement  upon  proper  terms. 

Cl'inton  General  Term,  May,  1859. 

Present,  ALLEN  and  JAMES,  Justices. 

MOTION  by  defendant  for  a  resettlement  of  facts. 

This  action  was  originally  tried  by  the  court  without  a  jury, 
and  judgment  entered  for  the  plaintiff.  Exceptions  were 
taken,  and  a  case  made  and  settled,  embodying  the  excep- 
tions, on  which  an  appeal  was  taken  to  the  general  term,  where 
the  judgment  was  affirmed.  The  defendant  then  appealed  to 
the  court  of  appeals.  On  the  cause  coming  on  to  be  heard,  it 
was  objected  that  the  findings  of  fact,  as  stated  in  the  case, 
were  not  sufficient  to  enable  the  appellate  court  to  review  the 
judgment  appealed  from,  and  it  was,  thereupon,  ordered  that 
said  cause  stand  over,  with  liberty  to  the  appellant  to  apply  to 
the  supreme  court  of  the  4th  judicial  district,  for  a  resettlement 
of  the  case,  so  as  to  present  the  questions  of  fact  found,  &c. 

JAMES  GIBSON,  for  appellant. 
U.  G.  PARIS,  for  respondent. 

By  the  court — JAMES,  Justice.  Whether  this  application  is 
to  resettle  the  facts  found  by  the  court  below,  or  to  settle  and 
state  the  facts  upon  which  this  court  placed  its  judgment,  does 
not  appear  from  the  papers,  nor  was  it  distinctly  avowed  on 
the  argument.  At  the  present  stage  of  this  action,  I  think,  it 
clear  that  the  court  has  not  the  power  to  send  the  case  to  the 
court  below  for  a  resettlement  and  restatement  of  the  facts  on 
which  its  judgment  was  rendered,  and  this  court  cannot  re- 
settle and  restate  any  findings  of  the  court  below,  because  it 
cannot  legally  know  what  the  findings  were,  further  than  is 
shown  by  the  case  itself. 
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Even  had  this  court  the  power  to  send  the  case  back  to  the 
special  term  for  a  restatement  of  the  facts,  it  would  be  improp- 
er, at  this  stage,  to  exercise  it,  because,  having  pronounced 
judgment  in  the  case  on  the  appeal,  any  alteration  of  the  facts 
would  make  it  a  different  case  from  that  on  which  we  acted. 
The  appeal  to  the  court  of  appeals  is  to  review  the  judgment 
of  the  general  term  of  the  supreme  court,  and  to  that  end  the 
court  of  appeals  should  be  furnished  with  the  facts,  and  the 
same  facts  on  which  the  supreme  court  based  its  judgment. 

On  an  appeal  to  the  general  term,  in  an  action  tried  by  the 
court  or  referee,  to  review  the  findings  of  fact,  as  well  as  the 
conclusions  of  law,  if  that  court  establish  findings  of  fact,  dif- 
ferent from  the  facts  found  by  the  court  or  referee,  as  contained 
and  stated  in  the  case,  on  an  appeal  to  the  court  of  appeals  to 
review  the  judgment  of  the  general  term,  such  findings  of  fact 
should  be  made  a  part  of  the  record. 

The  Code,  although  it  authorizes  trials  by  referees,  and  by 
the  court  without  a  jury,  directs  the  mode,  manner  and  con- 
tents of  their  report,  and  provides  for  a  review  of  their  decisions 
both  upon  the  facts  and  the  law  (§§  266,  7  and  8,  272  and  348), 
yet  makes  no  special  provision  how  the  facts  established  upon 
such  review  shall  be  settled  and  attached  to  the  record  in  case 
of  an  appeal  to  the  court  of  appeals. 

Independent  of  any  statute,  this  court  possesses  the  power 
to  devise  regulations  for  conducting  its  own  procedure,  and 
such  rules  are  not  the  subject  of  review  by  the  appellate  court 
(Merrick  agt.  Richardson,  9  Bing.  126 ;  Scales  agt.  Cheese,  12  M. 
&  W.  687) ;  and  in  the  absence  of  any  general  rule  on  the  sub- 
ject, it  would  have  the  power  to  act  in  individual  cases ;  but 
rule  38  was  intended  to  make  provision  for  both  appellant 
and  appellee,  in  such  cases,  and  to  direct  a  mode  of  procedure 
to  attain  the  end ;  and  the  authority  to  make  such  rule,  in  vir- 
tue of  the  power  conferred  by  §  470  of  the  Code,  is  undoubted. 
Without  the  power  in  this  court  to  settle  and  attach  its  findings 
of  fact,  on  a  review  of  a  question  of  fact,  to  the  record  in  cases 
of  appeal,  the  appellate  court  could  not  be  informed  of  the  facts 
on  which  the  judgment  appealed  from  was  based ;  it  would 
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only  proceed  upon  the  facts  as  stated  in  the  original  case,  and 
thus  would  be  defeated  that  provision  of  the  Code  which  author- 
izes a  review  of  the  facts  upon  the  evidence  by  the  general 
term.  (§§  268,  348.) 

A  resettlement  of  the  facts  found  by  the  special  term  is  not 
only  in  this  stage  of  the  action  impracticable,  but  would  be 
wholly  useless.  If  the  appeal  was  from  the  finding  of-  fact  as 
well  as  conclusions  of  law,  this  court  may  now  order  the  facts 
found  by  it,  and  upon  which  it  based  its  judgment,  to  be  settled 
and  attached  to  the  judgment  roll,  which  shall  go  to  the  court 
of  appeals.  In  this  case,  the  notice  does  not  specify  whether 
the  appeal  is  from  the  conclusions  of  law,  the  findings  of  fact, 
or  both  ;  the  exceptions  are  to  the  findings  of  fact  and  conclu- 
sions of  law,  but  none  to  the  omission  or  refusal  to  find  certain 
facts  relied  upon  as  a  defence.  Perhaps  it  is  not  necessary  to 
state,  in  the  notice,  the  nature  and  extent  of  the  appeal,  or  to 
except  to  the  findings  of  fact,  or  even  specify  the  error  or  omis- 
sion complained  of,  but  it  would  be  a  much  better  practice,  and 
very  much  simplify  and  lessen  the  labor  of  preparing  and  ex- 
amining cases. 

The  defendant,  no  doubt,  intended  to  appeal  as  well  from  the 
findings  of  fact  as  conclusions  of  law  ;  and  this  court  examined 
the  evidence  and  found  that  certain  facts  were  established  by 
it,  not  stated  in  the  findings  of  the  court  below ;  and  upon 
such  findings,  the  judgment  of  the  general  term  was  pro- 
nounced. Had  application  been  made  for  a  settlement  and 
statement  of  such  findings,  within  twenty  days  after  notice  of 
the  judgment  of  the  general  term,  pursuant  to  rule  38,  it  would 
have  been  allowed,  and  the  statement,  as  settled,  ordered  at- 
tached to  the  judgment  roll.  The  right  to  permit  it  to  be  done 
now,  no  doubt,  rests  in  the  sound  discretion  of  the  court  (Code, 
§  174),  and  as  this  branch  of  the  practice  was  not  very  well 
understood  at  the  date  of  this  appeal,  it  should  be  permitted 
upon  defendant's  paying  to  the  plaintiff  all  the  costs  which 
have  accrued  since  service  of  the  notice  of  appeal,  and  $10 
costs  of  this  motion. 

Ordered  accordingly. 
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COUKT  OF  APPEALS. 
JAMES  MOORE,  respondent,  agt.  JOHN  A.  CROSS,  appellant. 

Parol  evidence  is  admissible  in  an  action  upon  a  promissory  note  between  the 
parties  to  it,  to  prove  the  original  consideration  and  agreement  of  the  parties, 
and  that  the  agreement  is  contrary  to  the  legal  inference  from  the  face  of  the 
note. 

Where  the  second  indorser  of  a  negotiable  promissory  note  puts  his  name  upon  it 
in  blank,  with  the  knowledge  that  it  is  to  give  the  maker  credit  with  the  payee, 
he  is  liable  in  an  action  by  the  payee. 

Where  the  right  of  the  payee  to  indorse  without  recourse  appears,  as  in  this  case, 
substantial  justice  is  promoted  by  regarding  it  as  done,  and  its  being  done  is 
the  merest  matter  of  form.  (This  seems  to  overrule  the  decision  on  this  point  in 
the  prevailing  opinion,  and  sustains  the  opinion  at  special  term  in  Waterbury  agt. 
Siridair,  16  How.  329.) 

June  Term,  1859. 

ONE  McGervey,  a  retailer  in  coal,  applied  to  the  respondent 
Moore,  to  buy  coal  of  him.  Moore  offered  to  sell  him  for  pa- 
per, to  be  indorsed  by  Cross,  the  appellant. 

McGervey  thereupon  applied  to  Cross,  with  whom  he  had 
dealings,  informing  him  of  the  offer.  To  enable  McGervey  to 
buy  this  coal,  Cross  thereupon  drew  up,  in  his  own  handwrit- 
ing, two  promissory  notes,  amounting  in  gross  to  $800.  to 
James  Moore  or  order,  and  McGervey  signed  them  as  maker. 
Cross  then  indorsed  them  in  blank,  and  handed  them  to 
McGervey,  to  be  delivered  to  Moore  for  coaL  They  were  so 
delivered,  and  the  coal  was  received  by  McGervey,  and  all 
parties  understood  that  it  was  sold  on  the  strength  of  Cross's 
indorsement.  Yet  on  the  paper  itself,  from  merely  looking  at 
it  without  reference  to  these  extrinsic  facts,  Cross  appeared  to 
be  second  indorser  and  Moore  first  indorsee. 

After  delivery  of  the  coal  and  receipt  of  the  notes,  Moore 
got  them  discounted.  At  maturity  they  were  protested  in  the 
usual  way,  and  notice  of  protest  served  on  Cross. 

Moore,  as  plaintiff,  commenced  suit  on  them  against  McGer- 
vey, as  maker,  and  against  Cross,  as  indorser. 

VOL.  XVII.  25 
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Cross  put  in  defence,  and  insisted  that  he  was  an  indorser, 
posterior  in  legal  effect  to  the  payee,  Moore,  and  could  not  be 
made  liable  to  the  payee,  and  that  parol  evidence  was  inadmis- 
sible to  show  the  foregoing  facts  as  to  the  origin  and  consider- 
ation of  the  notes. 

There  were  two  trials  before  the  referee,  who  each  time  found 
a  verdict  in  favor  of  the  respondent,  Moore,  for  the  amount  of 
the  two  notes  against  Cross,  the  indorser,  and  each  of  the  ver- 
dicts was  reversed  on  appeal,  by  the  general  term  of  the  su- 
preme court.  Finally,  a  reargument  was  ordered  on  the  last 
reversal,  and  aftej"  a  full  argument  before  the  three  judges, 
ROOSEVELT  presiding,  they  rendered  final  judgment  for  the  re- 
spondent Moore,  against  Cross,  the  indorser,  for  the  amount  of 
the  two  notes. 

From  that  judgment,  the  indorser,  Cross,  appealed  to  the 
court  of  appeals. 

D.  McMAHON,  for  Moore,  the  respondent. 
S.  F.  CLARKSON,  for  Gross,  the  appellant. 

JOHNSON,  Ch.  J.  This  action  is  upon  a  promissory  note, 
made  by  one  McGervey,  payable  to  the  order  of  James  Moore, 
and  indorsed  in  blank  by  John  A.  Cross,  James  Moore  and 
John  McNamee.  The  plaintiff  is  the  James  Moore  to  whose 
order  the  note  is  payable.  It  was  proved  that  upon  a  negotia- 
tion for  a  sale  of  coal,  by  Moore  to  McGervey,  Moore  agreed 
to  sell  him  the  coal  for  his  note,  indorsed  by  Cross,  and  that 
for  this  purpose  Cross  indorsed  the  note.  The  sale  according- 
ly took  place,  and  the  coal  and  the  note  indorsed  by  Cross 
were  respectively  delivered.  The  note  was  discounted  for 
Moore,  at  the  Atlantic  Bank,  and,  being  unpaid  at  maturity, 
was  duly  demanded  and  notice  duly  given  to  Cross.  It  was 
subsequently  taken  up  at  the  bank  by  Moore,  the  plaintiff. 
The  question  is,  whether,  on  this  state  of  facts,  Moore  can  re- 
cover in  this  action  against  Cross  ? 

It  is  quite  conceivable  that,  in  the  ordinary  course  of  busi- 
ness, a  promissory  note  may,  before  it  falls  due,  come  to  the 
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hands  of  a  person  who  already  appears  upon  it  as  payee  or 
indorser.  In  such  a  case,  he  cannot  maintain  an  action  against 
any  of  the  parties  whose  indorsements  are  subsequent  to  the 
first  appearance  of  his  name.  The  legal  reason  is,  that  each  of 
these  persons,  on  paying  to  him  the  note,  would  have  an  im- 
mediate right  to  demand  payment  from  him  on  his  earlier  in- 
dorsement. The  law,  to  avoid  this  circuity,  denies  an  action 
to  a  party  thus  situated.  If  the  note  had  passed  through  his 
hands  without  indorsement,  or  if  it  had  been  indorsed  without 
recourse  by  him,  the  reason  would  not  exist,  and  there  could 
be  no  objection,  founded  on  his  prior  holding  or  indorsement, 
to  the  maintainance  of  an  action  by  him  against  the  parties 
liable  on  fie  noLe. 

Again,  if  a  note  be  made  and  indorsed  for  the  accommoda- 
tion of  A.,  who  indorses  it  to  another  person,  and  afterwards, 
in  the  course  of  trade,  again  becomes  the  holder,  he  could 
maintain  no  action  against  the  maker  and  indorser,  for  his  ac- 
commodation, notwithstanding  their  apparent  liability  to  him 
on  the  face  of  the  paper.  The  fact  of  the  accommodation,  mak- 
ing and  indorsing,  might  be  proved  to  defeat  the  action,  and  it 
would  establish  that  the  agreement  of  the  parties,  contrary  to 
tbe  legal  inference  from  the  face  of  the  paper,  did  not  impose 
a  liability  on  the  maker  and  indorser,  to  pay  the  party  suing. 

This,  in  principle,  is  very  like  what  the  plaintiff  seeks  to 
maintain  in  this  case.  Having  brought  his  action  as  holder, 
and  producing  the  paper  indorsed  in  blank,  he  has  prima facie 
made  out  a  title  as  such,  and,  to  rebut  the  inference  which 
arises  on  the  face  of  the  paper,  that  a  recovery  by  him  against 
Cross  would  only  lead  to  anew  recovery  by  Cross  against  him, 
he  shows  that  the  defence  of  circuity  is  not  available  against 
him,  inasmuch  as  Cross  could  have,  by  the  original  agreement 
of  the  parties,  no  recovery  against  him.  The  case  is,  as  to  its 
legal  merits,  the  same  as  if  Cross  had  taken  up  the  paper  from 
the  bank,  and  brought  an  action  against  Moore,  as  payee,  and 
in  such  a  case  no  one  could  doubt  the  competency  of  the  proof 
of  the  facts  now  in  proof,  or  their  collusiveness  to  defeat 
Cross's  action.  (Labron  agt.  Woram,  1  Hill,  91.)  Between 
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parties  thus  standing  in  immediate  privity  with  each  other,  an 
action  could  no  more  have  been  maintained  by  Cross  against 
Moore,  than  it  could  had  Moore  been  strictly  an  accommoda- 
tion indorser  for  Cross.  When  this  note  was  originally  in 
Moore's  hands,  the  blank  indorsement  of  Cross  could  have 
been  rendered  entirely  conformable  to  the  real  agreement  and 
object  of  the  parties,  by  Moore  making  his  own  indorsement 
without  recourse  in  terms.  Upon  such  an  indorsement,  the 
paper  would  no  longer  have  afforded  a  prima  facie  answer  to 
Moore's  action  against  Cross,  nor  could  Cross  have  maintained 
that  such  an  indorsement  was  unwarranted,  as  it  would  have 
exactly  carried  out  the  intention  of  the  parties. 

Between  these  parties  I  can  see  no  reason  why  the  indorse- 
ment might  not  thus  have  been  made  at  the  trial,  or  why  it 
may  not  now,  being  a  mere  matter  of  form,  and  the  right  to 
make  it  being  proved,  be  treated  as  made.  Some  confusion 
has  been  thrown  around  this  subject,  from  what  has  been  final- 
ly settled  to  have  been  an  error,  treating  such  an  indorsement 
as  a  guaranty,  and  charging  the  indorser  as  a  maker  or  guar- 
antor. This  doctrine  was  advanced  in  Herrick  agt.  Carman 
(12  John.  160),  and  was  adjudged  in  Nelson  agt.  Dubois  (13 
John.  175),  and  Campbell  agt.  Butkr  (14  John.  349),  it  was  at- 
tacked in  Dean  agt.  Hale  (17  Wend.  214),  and  in  Seabury  agt. 
Hungerford  (2  Hill,  80),  and  was  finally  overthrown  in  Hall 
agt.  Newcomb  (3  Hill,  233),  and  the  same  in  error  (7  Hill,  416). 
The  chancellor,  in  his  opinion  in  the  latter  case,  says :  "  If  the 
object  of  the  second  indorser  was  to  enable  the  drawer  to  ob- 
tain money  from  the  payee  of  the  note,  upon  credit  of  the 
accommodation  indorser,  he  may  indorse  it  without  recourse, 
and  by  such  indorsement  may  either  make  it  payable  to  the 
second  indorser  or  to  the  bearer,  and  such  original  payee  may 
then,  as  legal  holder  and  owner  of  the  note,  recover  thereon 
against  such  second  indorser,  upon  a  declaration  stating  such 
special  indorsement  by  him,  and  subsequent  indorsement  of 
the  note  to  him,  by  the  second  indorser." 

He  proceeds  to  say,  that  the  party  might  proceed  on  the 
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common  counts,  giving  a  copy  of  the  note  and  indorsement, 
but  that  he  must  in  either  case  show  demand  and  notice  to 
charge  indorser.  In  Spies  agt.  Gilmore  (I  Comst.  321),  the  doc- 
trine came  before  this  court,  under  slightly  different  circum- 
stances. Want  of  demand  and  notice  were  held  to  be  excused 
upon  the  circumstances  of  the  case  in  the  superior  court.  In 
this  court  it  was  discussed  and  decided  on  the  question  of  the 
sufficiency  of  the  excuse,  and  not  an  intimation  is  to  be  found 
throwing  any  doubt  upon  the  position  that,  had  those  defects 
not  existed,  the  plaintiff  might  have  recovered.  The  later 
cases  of  Brown  agt  Curtis  (2  Com.  225),  Hall  agt.  Farmer  (id. 
553),  and  Durham  agt.  Manrow  (id.  533),  being  upon  written 
guarantees,  and  not  upon  indorsements,  are  not  applicable  to 
this  case'. 

The  case  of  Ilerrick  agt.  Carman  (10  John.  224,  and  12  John. 
153),  and  Tillman  agt.  Whalen  (17  John.  326),  are  entirely  in 
harmony  with  this  view.  In  neither  of  them  was  it  made  to 
appear  that  the  second  indorser  put  his  name  on  the  paper,  to 
give  the  maker  credit  with  the  payee.  On  that  ground,  each 
of  them  was  decided,  while  the  whole  scope  of  the  opinions 
show  that,  with  that  proof,  the  court  would  have  sustained  a 
recovery.  The  case  of  Waterbury  agt.  Sinclair  (16  Plow.  Pr. 
329)  sustains  the  general  position  of  the  plaintiff,  as  do  the 
opinions  of  Mr.  Justice  S.  B.  STRONG  and  Mr.  Justice  EMOTT, 
though  the  decision  of  the  former  was  overruled  upon  the 
ground  that  there  should  have  been  an  actual  indorsement 
without  recourse. 

It  seems  to  me  that,  under  the  present  system,  if  a  right  so 
to  indorse  appears,  and  it'  may  be  done  even  at  the  trial, 
substantial  justice  is  promoted  by  regarding  it  as  done, 
and  looking  upon  its  actual  doing  as  the  merest  matter  of 
form. 

The  recovery  was  founded  on  correct  legal  principles.  The 
fact  that  an  indorsement  without  recourse  would  present  ex- 
actly such  a  case  as  might  frequently  happen  in  the  transaction 
of  business,  and,  if  so  happening,  would  strike  no  one  as  violat- 
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ing  the  ordinary  theory  of  promissory  note?,  shows  that  the 
real  rights  of  these  parties  are  capable  of  being  enforced,  with- 
out any  violence  to  any  rule  of  law,  under  the  contract  they 
have  actually  made. 
Judgment  of  affirmance  in  favor  of  respondent,  with  costs. 


A 

SUPERIOR  COURT. 

V 

FRANCIS  H.  SALTUS  agt.  SIDNEY  C.  GENIN,  ALFRED  LOCK- 
WOOD  and  LE  GRAND  LOCKWOOD. 

Motion  for  leave  to  file  and  serve  an  amended  complaint  in  this  case  was  denied, 
on  the  ground  that  plaintiff  had  waited  two  years  and  three  months  after  the 
trial  of  the  cause,  before  making  his  application ;  which  was  founded  on  the 
avermenc,  that  on  the  trial  of  the  action  various  matters  were  admitted  in  evi- 
dence of  which  he  was  not  before  sufficiently  apprised  to  be  able  to  set  them 
forth  in  his  complaint.  Rather  late  to  aver  discovery  of  facts.  Besides,  the 
proposed  amended  complaint  was  liable  to  serious  objections. 

New  •  York  Special  Term,  3/ay,  1859. 

MOTION  for  leave  to  file  and  serve  an  amended  complaint. 

for  motion. 

opposed. 

WOODRUFF,  Justice.  I  am  constrained  to  deny  the  motion 
for  leave  to  serve  the  amended  complaint  submitted  upon  the 
making  of  this  motion. 

The  action  was  tried  in  December,  1856,  before  a  judge  with- 
out a  jury,  and  the  facts  proved  were  then  specially  found. 
Upon  appeal  to  the  general  term,  the  judgment  rendered  at 
special  term  was,  in  the  early  part  of  July,  1858,  reversed, 
and  a  new  trial  was  ordered. 

The  ground  upon  which  the  plaintiff  now  asks  leave  to  serve 
the  amended  complaint  is,  as  disclosed  in  the  affidavit,  that  on 
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the  trial  of  the  action  various  matters  were  admitted  in  evi- 
dence, of  which  he  was  not  before  sufficiently  apprised  to  be 
able  to  set  them  forth  in  his  complaint. 

It  must  suffice  to  say  of  the  application,  resting  as  it  does  in 
the  affidavit  on  this  sole  ground,  that  the  plaintiff  waited  two 
years  and  three  months  after  such  matters  were  given  in  evi- 
dence, and  it  is  now  rather  late  to  aver  discovery  of  facts  as 
the  ground  of  asking  amendment.  (10  How.  R.  193.) 

In  truth,  notwithstanding  his  so-called  discovery,  the  plain- 
tiff chose  to  persist  in  his  prosecution,  and  sought  no  amend- 
ment until  the  general  term  have  decided,  early  in  July,  1858, 
that  no  recovery  could  be  had  under  his  complaint  upon  the 
facts  proved  at  the  trial,  and  found  by  the  court;  and,  after 
such  decision,  he  has  waited  eight  months  before  making  the 
present  application. 

If,  in  any  case,  amendment  should  be  allowed,  it  must  be 
one  in  which  it  is  apparent  that  the  plaintiff  will  suffer  greater 
injustice  than  he  can  suffer  here,  if  the  facts  proved  on  the 
trial,  and  found  by  the  court,  are  true  ;  for  if  the  facts  are  truly 
stated,  it  seems  to  me  that  any  recovery  upon  those  facts,  if 
permitted,  must  proceed  upon  ground  of  a  highly  technical 
character,  and,  which,  if  strictly  legal,  can  hardly  be  called 
meritorious.  If,  in  truth,  on  any  particular  day  pending  the 
transactions  between  the  plaintiff  and  the  defendants,  the  latter 
had  not  200  shares  of  Nicaragua  stock  standing  in  their  names, 
it  is  by  no  moans  clear  that  the  plaintiff  suffered  any  actual 
damage,  even  if  he  be  in  legal  strictness  entitled  to  treat  that 
as  a  conversion  of  his  stock. 

Besides  this,  the  amended  complaint  now  proposed  is  liable 
to  serious  objections.  The  plaintiff  even  now  alleges  the  facts 
proved  and  found  to  be  untrue.  He  seeks  to  avail  himself  of 
the  so-called  discovery,  not  for  the  purpose  of  averring  the 
facts  discovered,  and  making  them  the  basis  of  his  claim,  but 
for  the  purpose  of  denying  them,  and  yet  speculating  on  the 
possibility  of  their  being  again  proved,  by  praying  such  relief 
as  he  may  be  entitled  to,  if  his  other  and  inconsistent  aver- 
ments should  not  be  established. 
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In  other  words,  he  avers  several  distinct  facts,  and  then  adds 
in  substance,  that,  if  they  are  not  true,  then  some  or  one  of  cer- 
tain other  inconsistent  statements  are  true,  and  prays  such  re- 
lief as  may  be  proper,  whichever  state  of  facts  may  appear  to 
be  proved  on  the  new  trial. 

I  am  not  yet  prepared  to  concede  that  after  a  trial  has  once 
been  had,  the  case  fully  developed,  the  defendants'  proof  been 
heard,  and  the  principles  applicable  to  the  pleading  and  proofe 
have  been  discussed,  the  plaintiff  should  be  permitted  to  frame 
a  new  complaint,  not  resting  his  case  upon  any  distinct  set  of 
facts  or  principles,  but  in  substance  assimilated  to  a  bill  of  dis- 
covery, averring  the  facts  to  be  in  one  form  entitling  the  plain- 
tiff to  one  kind  of  relief,  or  if  not  so,  then  still  in  another  form, 
entitling  him  to  another  kind  of  relief  inconsistent  with  the 
first ;  or  if  not  so,  then  still  in  another  form,  entitling  him  to 
still  another  kind  or  measure  of  relief. 

There  are  cases  in  which  some  latitude  may  be  given  to  a 
plaintiff  not  fully  informed  of  facts,  which  lie  in  the  informa- 
tion -of  others,  in  complaining  in  an  alternative  form.  Here  it 
would  not  be  an  unreasonable  exercise  of  discretion,  if  an 
amendment  were  permitted,  to  say  to  the  plaintiff,  you  now 
know  all  the  facts,  choose  your  ground  of  claim  and  make 
your  averments  in  a  form  in  which  the  defendants  cannot  only 
know  upon  what  facts  you  rely,  but  be  prepared  to  meet  them. 

It  would  be  at  least  a  novelty  in  pleading  if  the  plaintiff 
may  be  permitted  to  aver  as  follows :  "  The  defendant  either 
sold  my  stock,  or  he  did  not — if  he  did,  he  is  liable  for  the 
proceeds,  if  he  did  not,  he  is  bound  to  return  the  stock  to  me 
— wherefore  I  ask  for  such  relief  as  upon  the  proofs,  when 
taken,  I  may  appear  entiiled  to." 

This  would  be  a  shorter  complaint  than  the  one  here  pro- 
posed, but,  in  the  particular  which  I  am  considering,  would 
hardly  be  liable  to. greater  criticism. 

If  the  complaint  submitted  was  in  all  respects  free  from  ob- 
jection, it  would  not  be  apparent  to  me  that  the  defendant 
would  be  prejudiced  by  allowing  it  to  be  filed  as  an  amended 
complaint,  if  he  was  indemnified  by  requiring  the  payment  of 
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all  costs  accrued  since  the  former  complaint  was  filed.  It 
would  be  of  no  material  advantage  to  require  the  plaintiff  to 
commence  a  new  suit,  or,  in  other  words,  to  serve  a  fresh  sum- 
mons. 

And,  on  the  other  hand,  no  great  advantage  would  result  to 
the  plaintiff  from  allowing  the  amendment  if  such  terms  were 
imposed — for  it  is  not  suggested  that  the  statute  of  limita- 
tions has  barred  a  new  suit,  or  that  there  is  any  difficulty  in 
serving  the  defendants  with  a  summons  in  a  new  action. 

That  such  terms  would  be  just  and  only  just,  if  an  amend- 
ment were  allowed,  I  think  certain.  The  defendants  have  an- 
swered the  whole  cause  of  action  alleged  in  the  complaint. 
They  have  proved  on  the  trial  that  every  allegation  of  the 
complaint  which  is  made  the  basis  of  their  supposed  liability 
(beyond  what  they  have  conceded  and  offered  to  pay)  is  untrue. 
The  general  term  have  decided  that  the  plaintiff  cannot,  under 
his  complaint,  recover  upon  any  facts  so  proved  and  found. 

Now,  to  permit,  under  the  name  of  amendment,  the  filing  of 
a  complaint  proceeding  upon  new  allegations,  and  asking  a 
different  relief  upon  the  very  grounds  which  were  before  de- 
nied by  the  plaintiff,  after  the  defendants  have  been  put  to  the 
whole  expense  of  a  protracted  litigation,  and  have  substanti- 
ally succeeded  upon  all  matters  charged  against  them,  without 
being  first  paid  the  costs  to  which  they  have  been  subjected, 
would  seem  to  me  obviously  unjust,  it  would  be  extending  to 
the  plaintiff  as  mere  favor  a  privilege  which  I  think  he  has  no 
title  to  ask  at  the  defendants'  expense. 

But,  for  the  other  reasons  suggested,  the  motion  should,  I 
think,  be  denied. 

Order  accordingly. 
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.   3          - 

SUPREME  COURT. 


FRANKLIN  B.  SEACORD  agt.  CALEB  MORGAN  and  JOHN  WAR- 
REN. 

The  benefit  resulting  from  the  execution  of  an  undertaking  to  the  appellant  in 
the  right  of  appeal,  and  the  suspension  of  the  power  of  collecting  the  judgment 
appealed  from,  furnish  a  sufficient  valuable  consideration  for  such  an  instrument, 
within  ihe  rules  and  principles  of  the  common  law.  Besides,  it  was  designed 
by  statute  to  effect  a  given  purpose,  and  by  the  statute  it  was  designed  to 
create  a  binding  obligation  upon  those  who  execute  it,  whether  it  expresses  a 
formal  consideration  or  not 

The  obligors  who  sign  an  undertaking  on  appeal  are  clearly  liable  to  pay  a 
judgment  of  affirmance,  as  to  one  defendant,  although  there  is  a  judgment  of 
reversal  as  to  the  other.  In  such  a  case  it  is  a  judgment  affirmed  in  part  and 
reversed  in  part. 

The  judgment  of  the  court  of  appeals  is  to  be  remitted  to  the  court  below  to  be 
enforced  according  to  law.  It  must,  therefore,  be  brought  formally  to  the  no- 
tice of  the  court  below,  and  be  made  one  of  its  judgments.  It  has  no  other 
known  means  of  enforcing  the  judgment  of  the  court  of  appeals,  and  until  it 
makes  an  order  to  that  effect,  and  the  judgment  of  the  court  of  appeals 
becomes  incorporated  in  its  own  records,  no  proceedings  can  be  taken  to 
enforce  the  judgment  of  the  appellate  court.  Merely  the  filing  of  the  remitti- 
tur  with  the  clerk  and  his  adjustment  of  the  costs  thereon  is  not  sufficient. 
(See  fool  note.) 

Second  District,  General  Term,  May,  1859. 
THE  facts  will  appear  in  the  opinion. 

S.  E.  L  YON, /or  the  plaintiff '. 
W.  H.  TAGGART,  for  defendants. 

By  the  court — BROWN,  Justice.  The  written  undertaking 
upon  which  this  action  is  brought  was  given  to  the  plaintiff 
pursuant  to  the  335th  section  of  the  Code  of  Procedure.  It 
recited  that  the  above  named  Franklin  B.  Seacord  had  recov- 
ered a  judgment  against  one  Nicholas  Miller  and  Leonard  P. 
Miller,  affirming  upon  appeal  a  judgment  against  them  in  fa- 
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vor  of  Seacord,  entered  upon  the  direction  of  a  single  judge, 
for  $202.27  damages,  with  $59.27  costs  of  appeal,  and  that, 
feeling  aggrieved  thereby,  they  intended  to  appeal  to  the  court 
of  appeals  of  the  state  of  New-York.  It  then  proceeded  to  de- 
clare that  John  Warren  and  Caleb  Morgan,  above  named,  did 
thereby,  pursuant  to  the  statute,  undertake  that  such  appel- 
lants will  pay  all  damages  arid  costs  awarded  against  them  on 
sui:h  appeal,  not  exceeding  $250.  And  further,  that  if  the 
judgment  appealed  from,  or  any  part  thereof,  be  affirmed,  that 
the  appellants  would  also  pay  the  amount  directed  to  be  paid 
by  the  said  judgment,  or  the  part  of  such  amount  as  to  which 
the  said  judgment  shall  be  affirmed,  if  it  be  affirmed  only  in 
part,  and  all  damages  which  shall  be  awarded  against  said  ap- 
pellants on  such  appeal.  The  giving  of  this  undertaking  was 
a  condition  indispensable  to  the  appeal,  and  without  which  the 
action  could  not  be  brought  before  the  court  of  appeals  to  be 
reheard.  Its  further  effect  was,  to  stay  the  collection  of  the 
money  awarded  to  the  respondent  by  the  judgment  of  the  su- 
preme court,  during  the  pendency  of  the  appeal  and  until  the 
same  was  dismissed  or  determined  upon  the  merits.  The  un- 
dertaking is  not  executed  under  seal,  nor  does  it  express  a 
money  consideration.  But  the  benefit  resulting  from  the  exe- 
cution of  the  paper  to  the  appellants  in  the  right  of  appeal, 
and  thu  suspension  of  the  po\\er  of  collecting  the  judgment 
appealed  from,  furnish  a  sufficient  valuable  consideration 
within  the  rules  and  principles  of  the  common  law.  Besides, 
it  was  an  instrument  created  by  statute  and  designed  to  effect 
a  given  purpose,  and  it  is  within  the  province  of  the  la\v,  and 
doubtless  such  was  its  purpose,  to  make  the  undertaking  a 
binding  obligation  upon  those  who  executed  it,  whether  it  ex- 
pres.sed  a  formal  consideration  or  not. 

Nor  do  I  perceive  any  force  in  the  objection  taken  by  the 
defendants,  that,  because  the  judgment  was  reversed  as  to  the 
defendant,  Leonard  P.  Miller,  there  has  been  no  breach  of,  or 
rather  that  no  obligation  remains  to  be  executed  upon  the  un- 
dertaking. The  condition  of  the  undertaking  was,  that  if  the 
judgment  appealed  from,  or  any  part  thereof,  be  affirmed,  that 
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the  defendants  would  pay,  &c.  The  argument  in  support  of 
this  objection  proceeds  upon  the  ground  that  the  words  "  any 
part  thereof"'  refer  exclusively  to  the  money  or  thing  for 
which  the  judgment  was  rendered,  and  not  to  the  parties 
against  whom  it  was  rendered. 

By  reference  to  the  record  of  the  judgment  appealed  from, 
it  will  be  seen  that  it  was  not  rendered  against  the  defendants 
as  joint  debtors  or  obligors,  but  against  Nicholas  Miller  as  the 
maker,  and  Leonard  P.  Miller,  as  the  indorser  of  the  same 
promissory  note.  Both  parties  united  in  the  same  appeal,  and 
gave  a  joint  undertaking.  Now,  Leonard  P.  Miller,  the  in- 
dorser,  might  have  appealed  alone,  for  his  contract  was  a  sepa- 
rate contract  from  that  of  Nicholas,  and,  had  he  so  appealed, 
the  judgment  in  the  supreme  court  would  have  remained  in 
full  force  against  Nicholas,  the  maker  of  the  note,  and  the 
plaintiff  would  have  been  at  liberty  to  issue  his  execution 
against  him  or  take  any  other  measures  to  enforce  the  collec- 
tion of  the  money. 

By  a  joint  appeal  by  both  defendants,  the  plaintiff's  pro- 
ceedings against  both  have  been  suspended,  and  both  have 
had  the  benefit  of  the  rehearing  upon  the  appeal.  The  de- 
fendants who  signed  the  undertaking  were  the  sureties  of  both 
Nicholas  and  Leonard,  and  they  undertook  that  both  should 
pay  if  the  j  udgment  was  affirmed.  The  law  allows  a  plaintiff 
to  unite  the  maker  and  indorser  of  a  promissory  note  in  the 
same  action  and  it  is  not  in  his  power  to  prevent  the  defend- 
ants in  such  an  action  from  taking  a  joint  appeal  upon  the 
same  undertaking,  but  they  may  sever  if  they  choose.  And 
it  would  be  an  unjust  and  an  unwise  construction  to  take  away 
the  plaintiff's  remedy  upon  the  undertaking,  because  he  had 
failed  to  maintain  the  original  judgment  against  all  the  de- 
fendants. 

The  part  of  the  judgment  referred  to  in  section  335  of  the 
Code,  and  in  the  written  undertaking,  is  not  limited  to  the 
money  which  is  the  subject  of  the  recovery.  The  thing  to  be 
recovered,  whether  it  is  money  or  personal  property,  is  a  part 
of  the  judgment,  and  so  are  the  person  or  persons  from  whom 
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it  is  recovered.  Both  the  money  adjudged  to  the  plaintiff  and 
the  person  or  persons  who  are  adjudged  to  pay  it  are  essential 
and  material  parts  of  the  judgment,  and  a  judgment  is  af- 
firmed in  part,  and  reversed  in  part,  when  it  is  affirmed  as  to 
one,  and  reversed  as  to  tbe  other.  The  obligation,  therefore, 
of  the  defendants  who  signed  the  undertaking  in  this  action  to 
pay  the  judgment  recovered  against  Nicholas  Miller,  is  clear 
and  indisputable. 

By  the  12th  section  of  the  Code,  the  court  of  appeals  may 
reverse,  affirm  or  modify  the  judgment  or  order  appealed  from 
in  whole  or  in  part,  and  as  to  any  or  all  the  parties,  and  its 
judgment  shall  be  remitted  to  the  court  below  to  be  enforced 
according  to  law.  It  appears  that  the  remittitur  was  filed  with 
the  clerk  of  the  county  of  Westchester,  on  the  17th  of  Decem- 
ber, 1855,  who  thereupon  settled  the  plaintiff's  costs  against 
the  defendant  Nicholas  Miller,  at  $173.80,  and  also  ascer- 
tained that  he  was  entitled  to  recover  against  Nicholas  Miller 
$44.08,  for  interest  upon  the  judgment  by  way  of  damages, 
for  which  two  sums  of  money  the  plaintiff  afterwards  issued 
his  execution  to  the  sheriff  of  the  county  of  Westchester, 
against  ^Nicholas  Miller,  and  had  the  same  returned  unsat- 
isfied. It  does  not  appear,  however,  that  any  order  or  judg- 
ment was  ever  entered  in  this  court  upon  filing  the  remittitur, 
nor  was  the  same  ever  brought  to  the  notice  or  knowledge  of 
the  court,  in  any  way  other  than  such  filing  with  the  clerk, 
and  his  adjustment  of  the  costs. 

I  apprehend  that  this  omission  is  fatal  to  the  plaintiffs'  right 
to  maintain  this  action.  The  judgment  of  the  court  of  ap- 
peals is  to  be  remitted  to  the  court  below  to  be  enforced  ac- 
cording to  law.  It  must,  therefore,  be  brought  formally  to 
the  notice  of  the  supreme  court,  and  be  made  one  of  its  judg- 
ments. It  has  no  other  known  means  of  enforcing  the  judg- 
ment of  the  court  of  appeals,  and  until  it  makes  an  order 
to  that  effect,  and  the  judgment  of  the  court  of  appeals  be- 
comes incorporated  in  its  own  records,  no  proceedings  can  be 
taken  to  enforce  the  judgment  of  the  appellate  court. 

On  this  ground  alone,  I  think  the  judgment  and  the  report 
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of  the  referee  should  be  set  aside,  and  then  the  plaintiff  will 
have  an  opportunity  to  apply  to  the  special  term  for  leave  to 
enter  the  formal  order  of  this  court  upon  the  remittitur,  upon 
such  terms  as  shall  be  equitable  and  just,  as  he  may  be  ad- 
vised. [1J 

[1]  NOTE. — This  seems  to  be  adverse  in  some  respects  to  the  case  of  Judson 
agt.  Gray,  ante,  page  289.  How  far  the  court  of  appeals  indorsed  the  views  of 
the  supreme  court  on  this  point  is  not  known,  as  no  written  opinion  was  given  by 
the  court  of  appeals  in  that  case. 

It  is  an  appropriate  opportunity  now  to  give  this  question  some  little  examina- 
tion, which  we  propose  to  do.  And,  as  our  experience  has  been  to  a  considerable 
extent  practical  as  well  as  theoretical  on  this  question,  we  would  suggest : 

First.  That  a  remittitur  from  the  court  of  appeals  should  never  be  delivered  to 
an  individual,  whether  party,  attorney,  counsel  or  other  person,  to  be  filed  with 
the  clerk  below ;  but  should  in  all  cases  invariably  be  transmitted  by  mail  by  the 
clerk  of  the  appellate  court  to  the  clerk  of  the  court  below,  to  be  filed  (it  is  custom- 
ary to  transmit  them  to  the  attorney  of  the  prevailing  party).  Thus,  the  remitti- 
turs,  as  in  cases  of  returns  made  to  the  clerk  of  the  appellate  court,  would  remain 
in  the  custody  of  the  courts  with  their  proper  officers,  except  during  the  time  of 
their  legal  transmission.  If  this  rule  was  adopted,  such  a  case  as  that  of  Judson 
agt.  Gray  would  never  again  arise.  And,  it  would  seem  that  section  10  of  chap- 
ter 280,  of  the  judiciary  act  of  1847,  which  requires  that  "  such  proceedings  shall 
be  remitted  to  the  office  of  the  county  clerk,  with  whom  the  record  was  filed,  or  by 
whom  said  order  was  eniered  or  decree  enrolled,"  is  still  unrepealed  and 
operative. 

Second.  On  receipt  of  the  remittitur  by  the  clerk  of  the  court  below,  let  it  be 
immediately  filed,  thus  showing  the  time  that  jurisdiction  commences  with  the 
court  below.  If  the  judgment  of  the  appellate  court  should  require  amendment 
or  correction,  before  proceeding  in  the  cause  in  the  court  below,  we  see  not  why 
the  appellate  court  have  not  the  same  control  over  their  judgments  in  regard  to 
making  amendments,  Ac.,  as  was  decided  in  Judson  agt.  Gray,  that  the  court  be- 
low have  over  their  judgments  while  the  appeal  is  pending  in  the  appellate  court. 
This  must  necessarily  be  so.  (See  Palmer  agt.  Lawrence,  1  Seld.  455.)  But  if  in 
any  case  proceedings  have  been  instituted  and  carried  on  to  any  extent  in  the 
court  below,  and  it  becomes  necessary  to  apply  to  the  appellate  court  for  an 
amendment  or  correction  of  their  judgment,  the  court  below  can  grant  an  order 
that  the  remitlitur  be  returned  to  the  appellate  court,  for  that  purpose.  On  this 
point  we  disagree  wilh  the  decision  in  Vcrmilye  agt.  Selden,  6  How.  41 ;  S.  C.  3 
Sand.  683. 

And,  Third.  On  filing  the  remittitur  in  the  court  below,  and  it  appearing  that 
the  judgment  of  the  appellate  court  is  correct,  such  judgment  shall  "be  enforced 
according  to  law."  (Code,  g  12.)  How  is  that  ?  Let  the  attorney  of  the  prevail- 
ing party  give  notice  to  his  adversary  (see  McCalfs  Forms, p.  161),  that  the  re- 
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mittitur  has  been  filed,  and  that  judgment  will  be  entered  thereon,  and  if  a  new 
trial  is  not  awarded,  that  the  costs  will  be  taxed  by  the  clerk,  Ac.  On  the  day 
specified  in  the  notice,  the  prevailing  party  appears  before  the  clerk  and  procures 
the  taxation  of  his  costs  (on  opposition  or  otherwise),  and  then  enters  his  order 
(see  Me  Calf  s  Forms,  p.  90),  for  judgment  on  the  remittitur,  with  costs  (or  not,  .as 
the  case  may  be),  in  the  usual  manner  with  the  clerk,  and  thereupon  the  proper 
proceedings  to  enforce  the  judgment  are  authorized. 

Whether,  where  the  remittitur  has  not  been  filed,  or  the  order  for  judgment  has 
not  been  entered,  and  proceedings  have  been  instituted  upon  the  judgment  of  the 
appellate  court,  the  court  below  have  not  the  power  to  order  these  omissions  to 
be  corrected  nunc  pro  tune,  quaere  t  Perhaps,  in  the  case  of  Judson  agt.  Gray 
(supra),  we  are  bound  to  presume  that  the  supreme  court  did  direct  the  remitti- 
tur to  be  filed,  and  the  proper  order  entered  nunc  pro  tune,  as  soon  as  the  error 
was  discovered. — [REPORTER. 


NEW-YORK  COMMON  PLEAS. 
RICHARD  B.  CONKLIN  agt.  JAMES  A.  STAMLER. 

A  party's  books  of  account,  accompanied  by  the  ordinary  preliminary  proof,  can 
no  longer  be  received  in  this  state  as  sufficient  evidence  of  the  sale  and  de- 
livery of  goods,  or  of  the  performance  of  services,  but  the  party  must  now  go 
upon  the  stand  as  a  witness  and  prove  the  facts,  resorting  to  the  entries  made 
by  him  in  his  books,  only  where  it  is  necessary  to  refresh  his  recollection. 

The  books,  however,  would  be  sufficient  evidence,  within  the  principle  recognized 
in  Merrill  agt.  Ithaca  and  Owego  Railroad  Co.  (16  Wend.  586),  in  cases  where 
the  party  who  made  the  entries  has  entirely  forgotten  the  facts  which  he 
recorded,  but  can  swear  that  he  would  not  have  entered  them  if  he  had  not 
known  them  at  the  time  to  be  true,  and  that  he  believes  them  to  be  correct 

Origin  in  this  state  of  the  practice  of  allowing  the  party's  books  to  be  received 
in  evidence,  to  prove  the  performance  of  services  and  the  sale  and  delivery  of 
goods,  examined,  and  the  reasons  upon  which  it  rested  shown  to  be  no  longer 
applicable. 

New-  York  General  Term,  June,  1859. 

DALY,  First  Judge ;  BRADY  and  HILTON,  Judges. 

THIS  was  an  appeal  from  a  judgment  rendered  in  one  of  the 
justices'  courts  of  the  city  of  New- York.  The  plai ntiff  proved 
that  he  had  no  clerk,  that  persons  who  had  dealt  with  him 
had  settled  by  his  books  and  found  them  to  be  correct.  He 
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then  offered  his  books  in  evidence  without  showing  that  any 
one  of  the  items  charged  had  been  received  by  the  defendant, 
and  the  justice  gave  him.  judgment  for  the  amount  of  the 
account  as  it  appeared  upon  his  books. 

By  the  court — DALY,  First  Judge.  In  Aforrill  agt.  Whitehead 
(4  E.  D.  Smith,  239),  it  was  proved  that  the  books  produced 
were  the  account  books  of  the  party ;  that  he  had  no  clerk, 
and  that  he  kept  fair  and  honest  accounts ;  but,  as  there  was 
no  proof  that  any  one  of  the  services  entered  in  the  book  had 
been  actually  rendered,  we  reversed  the  judgment.  This  is 
the  first  case  in  this  state  that  has  gone,  I  think,  that  length, 
or  in  which  it  was  distinctly  determined  that  some  of  the 
articles  or  services  charged  in  the  account  must  be  shown  to 
have  been  actually  delivered  or  rendered ;  though  it  has  been 
frequently  intimated  that  that  proof  was  essential  before  the 
books  could  be  received  or  used  in  evidence.  ( Vosburgh  agt. 
Thayer,  12  Johns.  461;  Sickles  agt.  Matiiew,  20  Wend.  76; 
Foster  agt.  Coleman,  1  E.  D.  Smith,  86.)  The  decision  in 
Morrill  agt.  Whitehead  is  decisive  of  the  present  case,  as  the 
only  proof  before  the  justice  here  was  that  the  plaintiff  had  no 
clerk,  and  that  persons  who  had  dealt  with  him  and  had 
settled  by  his  books  had  found  them  to  be  correct. 

But  even  if  this  proof  had  been  supplied,  I  am  of  opinion 
that  it  would  not  now  be  sufficient  to  authorize  a  judgment. 
The  practice  of  allowing  the  party's  books  of  accounts  to  be 
received  as  sufficient  evidence  of  the  existence  of  the  debt, 
which  was  contrary  to  the  English  rule  (3  Bl.  Com.  368  ;  Mar- 
riage agt.  Lawrence,  3  B.  &  Aid.  142),  came  into  use  in  this 
state  and  in  New-Jersey  with  the  early  Dutch  colonists,  in 
whose  courts  merchants  and  traders  were  always  allowed  to 
exhibit  their  books  of  accounts,  where  it  was  acknowledged 
or  proved  that  there  had  been  a  dealing  between  the  parties, 
provided  the  books  had  been  regularly  kept  with  the  proper 
distinction  of  persons,  things,  year,  month  and  day.  Full  faith 
and  credit  were  then  given  to  them,  especially  where  they 
•were  strengthened  by  the  oath  of  the  party,  or  where  the  cred. 
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itor  was  dead.  (See  account  of  the  Dutch  tribunals  of  New- 
York  in  Introduction  to  1  E.  D.  Smith's  R.)  *  *  *  and 
the  practice,  long  established  in  the  eastern  states,  of  receiv- 
ing such  books  as  evidence,  is  presumed  to  have  been  intro- 
duced by  the  English  colonists  from  Holland,  who  settled 
New-England.  (Per  BRAIN ARD,  J.,  in  Beach  agt.  Mitts,  5  Conn. 
R.  496.) 

In  the  Dutch  colonial  courts,  the  parties  appeared  before 
the  court  and  made  their  own  statement,  and  if  they  differed 
as  to  a  fact  which  the  court  thought  material,  either  party 
might  be  put  to  his  oath,  so  that  the  objection  made  to  this 
species  of  evidence  was,  in  these  tribunals,  of  less  force,  as  the 
party  who  made  the  entries  could  be  interrogated  in  respect 
to  the  truth  or  correctness  of  each  item.  In  New-England, 
they  very  wisely  retained  the  feature  of  the  suppletory  oath 
of  the  party  substantiating  the  truth  of  the  entries  in  con- 
nection with  the  practice  of  allowing  such  books  as  evidence; 
and  where  the  matter  is  not  regulated  by  statute,  as  in  Maine 
and  Rhode  Island,  long  usage  has  established  that  the  books 
of  account  must  be  supported  by  the  oath  of  the  party.  (3 
Griffith's  Law  Reg.  1005 ;  id.  116  ;  3  U.  S.  Law  Intelligence, 
227.) 

In  Case  agt.  Potter  (8  Johns.  211),  the  practice  of  allowing 
the  entries  of  the  parties,  made  in  the  usual  course  of  business, 
to  be  received  as  evidence,  was  recognized  as  a  usage  estab- 
lished in  the  courts  of  this  state.  It  was  declared  to  be  con- 
trary to  the  course  of  the  common  law — a  circumstance  that 
greatly  embarrassed  the  court,  finding,  as  they  expressed  it, 
that  the  usage  had  crept  in,  and  that  it  was  difficult  or  impos- 
sible in  many  cases  to  give  proof  of  a  sale  and  delivery.  They 
adverted  to  the  custom  in  other  countries  of  requiring,  in 
respect  to  such  evidence,  the  suppletory  oath  of  the  party  to 
give  it  full  effect,  but  declared  that  they  had  no  authority  to 
require  or  admijt  the  oath  of  the  party,  and,  instead  of  doing 
one  thing  or  the  other,  either  repudiating  the  practice  as  con- 
trary to  the  common  law,  or  else  holding  that  it  had  been  the 
law  from  the  early  settlement  of  the  colony,  and  was  therefore 

YOL.  XVII.  26 


402  NEW-YORK  PRACTICE  REPORTS. 

Conklin  agt  Stamler. 

either  within  or  not  affected  by  the  provision  of  the  constitu- 
tion retaining  such  parts  of  the  common  law  as  formed  the 
law  of  the  colony  before  the  battle  of  Lexington,  they  simply 
said  that  if  this  mode  of  proof  was  to  be  tolerated,  the  party's 
books  could  not  be  used  to  prove  charges  for  cash  lent.  This 
was  leaving  the  whole  question  unsettled,  and  consequently 
it  speedily  came  before  the  supreme  court  again  in  Vbsburgh 
agt.  Thayer  (12  Johns.  465),  when  the  court  divided.  PLATT, 
J.,  delivered  a  long  opinion,  declaring  that  it  was  repugnant 
to  the  common  law.  He  condemned  the  court  of  New-Eng- 
land and  the  state  of  Pennsylvania  for  adopting  a  rule  of  the 
civil  law  instead  of  the  English  rule  ;  declared  that  by  our  law 
a  party  could  not  be  allowed  to  swear  to  his  accounts  ;  that  the 
rule,  even  with  that  qualification  or  condition,  would  be  no 
security  against  false  accounts,  and  predicted  that  the  recog- 
nition of  such  a  practice,  upon  the  plea  of  necessity,  would  be 
followed  by  most  mischievous  consequences. 

But  the  other  members  of  the  court,  in  an  opinion  per 
curiam,  thought  that  the  usage  and  the  necessity  of  admitting 
such  proof  had  been  too  long  sanctioned  and  felt  in  our  courts, 
and  that  it  was  then  too  late  to  question  its  admissibility  ;  but 
instead  of  simply  recognizing  the  practice  as  it  had  prevailed 
in  the  Dutch  tribunals,  and  declaring  that  the  party  should  or 
could  be  examined  under  oath  as  to  the  truth  or  correctness 
of  the  entries  made  by  him,  they  devised,  as  a  test  and  safe- 
guard, the  special  preliminary  proof  which  has  since  been 
required  as  a  condition  precedent  to  the  admission  of  the  books, 
influenced,  no  doubt,  by  what  was  said  by  the  whole  court  in 
the  former  case,  and  what  was  strangely  insisted  upon  by 
Judge  PLATT  in  his  dissenting  opinion,  that  they  had  no 
authority  to  require  and  could  not  admit  a  party  to  be  sworn 
as  a  witness. 

The  examination  of  these  cases  will  show  that  the  court  had 
no  very  clear  conception  of  the  nature  of  the  question  before 
them,  which  was  simply  whether  this  practice  was  the  law  of 
the  colony  before  the  revolution ;  for  if,  by  long  usage  and 
general  adoption,  it  had,  before  that  event,  become  the  re  cog- 
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nized  mode  of  proving  facts  in  certain  cases,  then  it  was  the 
law  of  the  colony  instead  of  the  opposite  English  rule,  which, 
being  repugnant,  was  not  in  force  at  the  breaking  out  of  the 
revolution,  and  was  consequently  not  embraced  in  the  retain- 
ing clause  of  the  constitution.  If  they  had  known — which 
they  probably  did  not  know — that  the  rule  which  they  found 
in  use  had  existed  from  the  time  of  the  Dutch,  and  had  been 
in  practical  operation  for  more  than  one  hundred  years,  they 
would  have  found  an  easy  solution  of  the  difficulty  by  simply 
declaring,  as  the  New-England  courts  had  done,  that  it  had 
been  in  use  from  the  earliest  period  of  the  colony,  and  had 
thus  grown  into  a  common  law  by  general  acquiescence  and 
long  established  usage.  This  conclusion  would  have  relieved 
them  from  all  difficulty  in  respect  to  the  feature  by  which  the 
supplementary  oath  or  examination  of  the  party  as  to  the  truth 
of  entries  might  be  required ;  for,  as  it  formed  just  as  much  a 
part  of  this  course  of  procedure  as  any  other,  and  rested  upon 
the  same  general  authority — long  settled  usage — they  had 
nothing  to  do  but  to  recognize  the  whole. 

But  instead  of  doing  this,  they  looked  into  the  English  books 
arid  found  that  Lord  HOLT  had  said  twice,  at  nisi  prias  (Pit- 
man agt.  Afadox,  Holt,  298  ;  and  Price  agt.  Earl  of  Torrington, 
1  Salk.  285),  that  a  tradesman's  shop  book  was  not  of  itself 
evidence,  without  something  more,  and  they  undertook  to 
supply  what  that  "something  more"  should  be.  It  was  the 
rule  of  the  common  law  that  the  party  to  the  record  could  not 
be  a  witness,  and  BLACKSTONE  had  declared  (3  Com.  368)  that 
the  practice  abroad  of  allowing  a  merchant's  book  with  his 
suppletory  oath  to  amount  at  all  times  to  full  proof,  was  a  dis- 
tortion of  the  civil  law,  in  which  it  may  be  remarked  he  was 
mistaken  ;  for  to  make  the  books  sufficient  evidence,  in  coun- 
tries where  the  civil  law  prevails,  something  more  than  the 
suppletory  oath  of  the  party  is  requisite.  (Domat,  part  1,  b.  3, 
§  2,  art.  9  ;  Meyer}s  InstUutiones  Judiciaries,  I.  14,  p.  387  ;  Cod, 
4,  19,  5,  7 ;  Code  Civil,  1,  3,  73,  §  5,  art.  1267.)  The  judges, 
no  doubt,  concluded  from  the  rule  of  the  common  law,  and 
from  BLACKSTONE'S  interpretation  of  the  civil  law,  that  the 
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oath  or  examination  of  the  parly  in  substantiation  of  the  entries 
could  not  be  allowed.  But  feeling  the  imperative  necessity  of 
permitting  in  certain  cases  the  books,  when  kept  by  the  party, 
to  be  used  as  instruments  of  evidence,  or  rather  the  injustice 
and  absurdity  of  not  allowing  them  to  be  taken  into  consider- 
ation at  all,  they  evidently  thought  that  the  usage  which  they 
found  existing  might  be  recognized,  and  the  requirement  of 
Lord  HOLT  satisfied  by  the  preliminary  proofs  which  they  de- 
vised and  required  as  a  condition  precedent  to  giving  the  books 
in  evidence.  New- Jersey  and  Georgia  appear  to  be  the  only 
states  that  have  in  this  respect  imitated  the  example  of  New- 
York.  In  fourteen  of  the  states,  either  by  statute  or  by  the 
recognition  of  the  courts,  the  oath  of  the  party  is  required  in 
corroboration  of  the  entries,  while  in  five  of  the  states  the  books 
are  not  allowed  to  be  given  in  evidence  at  all.  (Nelly  agt. 
Holmes,  3  Ala.  642 ;  De  Camp  agt.  Vandegrofi,  4  Black.  722  ; 
and  cases  collected  in  note  201  ;  3  Cowen  &  HiWs  Notes  to  Phil- 
lips1 Ev.  3  ed.  297  ;  and  in  note  to  1  Greenleafs  Ev.  s.  117.) 

But  the  important  change  recently  made  in  the  law  of  this 
state,  by  which  a  party  may  testify  the  same  as  any  other 
witness,  has  obviated  the  difficulty  that  was  supposed  to  exist 
when  the  rule  above  referred  to  was  adopted,  and  there  is  now 
no  occasion  for  resorting  to  the  books  unless  it  may  be  to 
refresh  the  party's  memory  as  to  the  items,  or  in  cases  where 
there  is  a  failure  of  recollection.  In  the  latter  case,  the  books, 
if  they  contain  the  original  entries  of  the  transaction,  would 
still,  I  apprehend,  be  evidence  within  the  rule  recognized  in 
Merrill  agt.  Ithaca  and  Owego  Railroad  Co.  (16  Wend.  586), 
that  is,  if  the  party  who  made  the  entries  has  entirely  forgotten 
the  facts  which  he  recorded,  but  can  swear  that  he  would  not 
have  entered  them  if  he  had  not  known  them  at  the  time  to  be 
true,  and  that  he  believes  them  to  be  correct.  But  I  agree 
with  Judge  BRADY,  that  the  books,  except  in  the  cases  above 
put,  can  no  longer  be  received  as  sufficient  evidence  of  the 
sale  and  delivery  of  goods,  or  of  the  performance  of  services, 
by  merely  proving  the  preliminary  facts  which  heretofore 
made  them  sufficient  evidence ;  but  that  the  party,  if  he  have 
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no  other  means  of  establishing  the  facts,  must  go  upon  the  stand 
as  a  witness,  resorting  to  his  books  only  where  it  is  necessary 
to  refresh  his  memory  as  to  the  items,  or  where,  from  a  failure 
of  recollection,  he  is  compelled  to  rely  upon  them  alone,  and 
can  swear  to  what  is  required  to  warrant  their  introduction 
as  evidence  to  be  submitted  to  the  tribunal  that  is  to  pass  upon 
the  facts. 


SUPREME  COURT. 
DAVID  WENTWORTH  agt.  JOSEPH  CANDEE. 

On  setting  aside  a  report  of  referees  as  against  the  weight  of  evidence,  and  order- 
ing a  new  trial,  the  costs  are  in  the  discretion  of  the  court,  aiid  may  be  ordered 
to  abide  the  event 

The  arbitrary  rule  which  applies  to  verdicts  being  set  aside  as  against  the  weight 
of  evidence,  and  a  new  trial  ordered  only  on  payment  of  costs,  does  not  apply  to 
reports  of  referees. 

Erie  General  Term,  February,  1859. 

Present,  GROVER,  MARVIN  and  DAVIS,  Justices. 

AT  the  last  November  general  term  this  court  reversed  the 
judgment  entered  on  the  report  of  the  referee  in  this  case  and 
ordered  a  new  trial,  loith  costs  to  abide  the  event,  on  the  ground 
that  "  the  report  of  the  referee  was  contrary  to  and  against  the 
weight  of  evidence  in  the  case." 

The  plaintiff  now  moves  for  a  modification  of  the  rule 
reversing  the  judgment,  by  striking  out  the  direction  as  to 
costs  and  inserting  "  on  payment  of  costs  by  defendant." 

DYER  TILLINGHAST,  for  plaintiff. 
A.  P.  NICHOLS,  for  defendant. 

By  the  court — DAVIS,  Justice.  The  counsel  for  the  plain- 
tiff relies,  in  support  of  his  motion,  upon  the  general  rule,  that 
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where  the  verdict  of  a  jury  is  against  the  weight  of  or  contrary 
to  evidence,  it  will  be  set  aside  only  on  payment  of  costs  by 
the  moving  party.  That  this  is  the  rule  is  not  disputed ;  but 
it  is  insisted  that  it  should  not  be  adhered  to  in  setting  aside 
the  report  of  a  referee  as  contrary  to  evidence,  and  that  the 
court  should  exercise  its  discretion  on  the  subject  of  costs  with 
regard  to  the  peculiar  circumstances  of  each  case.  • 

No  case  is  cited,  nor  is  any  authority  shown  demanding  the 
application  of  the  same  general  rule,  on  this  subject,  to  verdicts 
of  juries  and  reports  of  referees;  and,  although  there  is  a 
strong  analogy  between  them  and  they  are  in  many  respects 
to  be  reviewed  upon  similar  principles,  we  are,  nevertheless, 
of  opinion  that  it  should  not  be  regarded  as  a  matter  of  course, 
to  award  costs  on  reversing  the  judgment  entered  on  the  report 
of  a  referee  on  the  ground  that  is  against  evidence.  The  Code 
leaves  the  court  to  the  exercise  of  its  discretion,  and  no  arbi- 
trary rule  (as  in  the  case  of  verdict*)  has  been  established  by 
practice,  trammelling  this  discretion  or  so  governing  its  exer- 
cise as  virtually  to  nullify  it.  I  have  been  able  to  find  no 
case  before  the  Code,  nor  indeed  since,  where  the  point  has 
been  determined  or  discussed.  The  different  mode  of  review- 
ing the  report  of  referees,  that  prevailed  prior  to  the  Code, 
may  account  for  the  paucity  of  authority  on  this  subject.  It 
would  seem,  however,  from  the  cases  both  before  and  since 
the  Code,  that  the  courts  have  not  regarded  themselves  bound 
to  award  costs  in  such  a  case  as  a  matter  of  course,  as  they 
have  done  in  relation  to  verdicts.  In  Alcard  agt.  Monchon  (I 
Johns.  Cases,  280),  the  report  of  referees  was  set  aside  "  in 
order  to  let  in  new  light  and  have  the  merits  re-examined  ;" 
but  no  provision  was  made  nor  is  anything  said  by  the  court 
on  the  subject  of  costs.  In  Smith  agt.  Shanck  (18  Barb.  344), 
this  court,  sitting  at  general  term  for  the  seventh  district,  set 
aside  the  report  of  a  referee  as  against  evidence,  and  granted 
a  new  trial,  with  costs  to  abide  the  event.  The  superior  court 
of  the  city  of  New-York,  in  Scranton  agt.  Baxter  (4  Sandford, 
8),  strt  aside  the  report  of  a  referee  as  not  sustained  by  the 
proof,  and  directed  both  the  costs  of  the  motion  and  of  the 
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reference  to  abide  the  event  of  a  trial  by  jury.  In  that  case 
the  venerable  Chief  Justice  DUER  announces  the  distinction 
between  verdicts  of  juries  and  reports  of  referees  in  terms 
which,  so  far  as  they  bear  upon  ttie  question  before  us,  we  are  dis- 
posed to  aporove  and  adopt.  A  referee  occupies,  to  the  case 
tried  before  him,  the  composite  relation  of  judge  and  jury. 
He  is  to  pass  upon  all  the  questions,  both  of  law  and  fact,  that 
arise  upon  the  trial ;  and  in  the  application  of  these  to  each 
other  his  position  may  in  many  cases  be  quite  as  well  regarded 
as  that  of  a  court  communicating  to  a  jury  erroneous  instruc- 
tions as  to  the  law,  as  of  a  jury  adopting  wrong  conclusions 
of  fact.  A  trial  before  a  referee  is  more  analogous  to  a  trial 
by  the  court  without  a  jury,  than  to  a  jury  trial ;  and  the 
courts  have  never  adopted  the  practice  in  such  cases  of  charg- 
ing with  costs  the  party  who  succeeds  in  establishing  that  the 
"  decision"  of  the  court  at  circuit  was  against  evidence. 

On  the  whole  we  are  of  opinion  that  it  is  better  for  the  court 
to  hold  in  its  own  hands  its  discretion  as  to  costs  in  cases  like 
this,  to  be  used  as  justice  may  demand,  rather  than  surrender 
it  to  an  arbitrary  rule,  which  destroys  its  essential  power  and 
in  effect  changes  its  character. 

The  motion  is  therefore  denied. 


NEW-YORK  COMMON  PLEAS. 

GEORGE  "W.  BENSON  agt.  NICHOLAS  E.  PAINE  and  EDWARD 
E.  BARRETT. 

A  judgment  against  one  of  several  joint  debtors,  though  nothing  is  obtained  upon 
it,  is  a  bar  to  any  future  action  thereafter,  either  against  all  the  debtors  or 
against  any  one  of  them.  It  cannot  be  maintained  against  any  number  less 
than  the  whole,  for,  as  the  obligation  is  joint,  an  answer  setting  up  the  non- 
joinder of  any  of  the  parties  to  the  contract  will  abate  the  action ;  and 
it  cannot  be  maintained  against  all,  for  a  judgment  having  previously  been 
recovered  against  one,  he  cannot,  as  long  as  it  stands,  be  again  charged  in 
judgment  for  the  same  debt. 
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If  the  action  is  brought  against  any  number  short  of  the  whole  and  no  objection 
is  taken  by  plea  in  abatement,  the  plaintiff  will  be  deemed  to  have  treated  it 
and  the  court  will  give  judgment  upon  it  as  the  obligation  only  of  the  party 
or  parties  sued. 

If  the  contract  or  obligation  be  several  as  well  as  joint,  the  plaintiff  has  his 
election  to  sue  all  the  parties  jointly  or  each  of  them  separately.  He  may  hi 
such  a  case  bring  distinct  actions  against  each  of  them,  and  a  judgment  without 
satisfaction  against  one  will  be  no  bar  to  an  action  against  another,  but, 
although  he  may  maintain  distinct  actions  against  each,  he  cannot  unite  two 
in  one  action  or  any  number  short  of  the  whole.  He  must  either  sue  them 
altogether  or  each  of  them  separately. 

The  case  of  Drake  agt  Mitchell  (3  East,  251)  examined,  and  shown  too  erroneous 
and  irreconcilable  with  cases  subsequently  adjudged  hi  this  state  and  in  England. 

The  plaintiff  loaned  the  defendants  a  sum  of  money.  After  the  loan,  he  took  from 
B.,  one  of  the  defendants,  his  promissory  notes,  payable  at  different  periods,  as 
security  for  the  loan.  The  notes,  not  having  been  paid,  he  sued  B.  upon  the 
notes  and  recovered  judgment  for  the  amount  of  them.  The  judgment  remain- 
ing unpaid,  he  sued  the  defendants  upon  the  joint  indebtedness.  Held,  upon 
demurrer,  that  he  could  not  maintain  the  action. 

New -York  Special  Term,  June,  1859. 

THIS  was  a  demurrer  to  complaint. 

DALY,  First  Judge.  The  plaintiff's  case,  as  set  out  in  his 
complaint,  may  be  briefly  stated.  He  loaned  to  the  defend- 
ants, Paine  and  Barrett,  $5,000,  and  after  the  loan  took  from 
the  defendant,  Barrett,  his  five  promissory  notes  for  $4,050, 
payable  at  different  periods,  as  security  for  the  loan.  Barrett 
having  failed  to  pay  the  notes,  the  plaintiff  brought  an  action 
upon  them  and  recovered  judgment  against  Barrett.  He  now 
sues  Paine  and  Barrett  as  jointly  indebted  to  him  in  the  sum 
of  $4,050,  the  amount  of  the  notes,  and  demands  judgment 
against  them  for  that  amount,  with  interest.  The  defendants 
demur,  and  I  think  the  demurrer  is  well  taken. 

It  is  well  settled  that  the  recovery  of  a  judgment  against 
one  of  several  joint  debtors,  though  nothing  is  obtained  upon 
it,  is  a  bar  to  any  future  action  thereafter,  either  against  all 
the  debtors  or  against  any  of  them.  (Robertson  agt.  Smith,  18 
Johns.  459  ;  King  agt.  Hoa>e,  12  M.  &  \Velsb.  494.)  It  cannot 
be  maintained  against  any  number  less  than  the  whole,  for,  as 
the  obligation  is  joint,  an  answer  setting  up  the  non-joinder 
of  any  of  the  parties  to  the  contract  will  abate  the  action. 


NEW-YORK  PRACTICE  REPORTS.  4Q9 

Benson  agt.  Paine. 

(Ascue  agt.  Hollingsworth,  Coke,  Eliz.  494,  355 ;  Cabul  agt. 
Vaughan,  1  Wm.  Saund.  291.)  And  it  cannot  be  maintained 
against  all,  for  a  judgment  having  been  previously  recovered 
against  one,  he  cannot,  as  long  as  it  stands,  be  again  charged 
in  judgment  for  the  same  debt.  (Higgins1  case,  6  Coke  R.  541 ; 
Libby  agt.  Hodges,  8  Mod.  541.)  If  the  action  is  brought  against 
any  number  less  than  the  whole,  and  no  objection  is  taken  by 
plea  in  abatement,  the  plaintiff  will  be  deemed  to  have  treated 
it,  and  the  court  will  give  judgment  upon  it  as  the  obligation 
only  of  the  party  or  parties  sued.  (Germon  agt.  Frederick,  and 
Diocon  agt.  Bowman,  cited  in  note  4  to  Cabul  agt.  Vaughan,  1 
Wm.  Saund.  319  ;  Rees  agt.  Abbott,  832  ;  Libby  agt.  Hodges,  I 
Str.  533 ;  8  Mod.  166.) 

But  if  the  contract  or  obligation  be  several,  as  well  as  joint, 
as  in  a  bond  where  the  obligors  bind  themselves  jointly  and 
severally,  the  plaintiff  has  his  election  to  sue  all  the  parties 
jointly  or  each  of  them  separately.  He  may  in  such  a  case 
bring  distinct  actions  against  each  of  them,  and  a  judgment 
without  satisfaction  against  one  will  be  no  bar  to  an  action 
against  another ;  but  though  he  may  maintain  distinct  actions 
against  each,  he  cannot  unite  two  in  one  action,  or  any  num- 
ber short  of  the  whole.  He  must  either  sue  them  all  together 
or  each  .of  them  separately.  (Slreatfteld  agt.  Halliday,  3  T.  R. 
782 ;  Year  Book,  vol.  X,  27  ;  H.  viii,  6  pi  26  ;  Note  to  Cabul 
agt.  Vaughan,  supra.) 

This  case  is  not  strictly  analogous  to  that  of  a  joint  and 
several  obligation  in  which  all  the  parties  to  the  contract  bind 
themselves  both  severally  and  jointly ;  but  a  case  in  which  one 
of  two  joint  debtors  gives,  in  addition,  his  individual  obliga- 
tion for  the  debt,  and  in  support  of  the  plaintiff's  right,  after 
recovering  a  judgment  upon  the  individual  obligation,  to  main- 
tain an  action  against  both  debtors  for  the  debt,  due  from  them 
jointly,  I  am  referred  to  Drake  agt.  Mitchell  (3  East,  251).  The 
case  is  certainly  in  point.  One  of  three  parties  who  were  jointly 
bound  upon  a  covenant  gave  his  promissory  note  to  the  plaintiff 
in  payment  of  his  liability  upon  the  covenant,  and  the  note  not 
being  paid  at  maturity,  the  plaintiff  recovered  judgment  against 
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him.  The  plaintiff  then  sued  all  the  parties  to  the  covenant, 
and  they  pleaded  the  judgment  against  one  of  them  in  bar,  but 
the  plea  was  held  bad.  Lord  ELLENBOROUGH  declared  that 
he  understood  the  principle  transit  in  rem  judicatum  to  apply 
only  to  the  cause  of  action  on  which  the  judgment  was  ren- 
dered; thus  distinguishing  the  note  as  constituting  a  distinct 
and  different  cause  of  action  from  that  on  the  covenant,  and 
GROSE,  J.,  said  that,  not  having  been  received  in  satisfaction, 
it  could  operate  only  as  collateral  security  ;  that  though  judg- 
ment was  recovered  upon  it,  it  had  not  produced  satisfaction 
in  fact,  and  that  the  plaintiff,  therefore,  might  still  resort  to 
his  original  remedy  upon  the  covenant.  I  do  not  consider  the 
reasoning  of  the  court  in  this  case  satisfactory,  or  think  that 
it  is  reconcilable  with  the  principle  recognized  and  acted  upon 
afterward  in  the  cases  of  Robertson  agt.  Smith,  and  King  agt. 
IJoare,  before  referred  to.  It  is  true  that  in  those  cases  the 
judgment  was  recovered  against  one  joint  debtor,  in  an  action 
upon  the  original  contract;  but,  as  will  appear  from  the 
authorities  already  cited,  the  effect  of  bringing  the  action 
against  him  solely,  and  of  the  absence  of  any  plea  of  nonjoin- 
der, is  treating  it  as  his  contract  alone,  and  as  such  judgment 
is  given  upon  it.  The  principle  upon  which  the  cases  of 
Robertson  agt.  Smith  and  King  agt.  Hoare  rest  is,  that  after 
judgment  against  one,  another  action  cannot  be  brought  upon 
the  joint  contract,  as  the  effect  of  it  would  be  to  render  two 
judgments  against  the  same  party  for  the  same  debt,  and  such 
was  the  result  in  Drake  agt.  Mitchell,  by  giving  judgment  against 
all  the  parties  to  the  covenant  after  judgment  was  rendered 
against  one  of  them  upon  a  note  given  for  the  debt  due 
by  the  covenant.  Such  is  the  case  here.  The  notes  given  by 
Barrett  were  for  the  debt  for  which  he  is  now  jointly  sued  with 
Paine,  and  if  judgment  is  given  for  the  defendants  here  there 
will  be  two  judgments  against  him  for  the  same  debt.  It 
cannot  be,  as  Lord  ELLENBOROUGH  and  the  other  judges,  in 
Drake  agt.  Mitchell,  suppost  d,  that  actual  satisfaction  is  the  test, 
and  that,  because  the  plaintiff  has  taken  an  individual  obliga- 
tion from  one  of  the  joint  debtors  he  can  have  two  judgments 
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against  him  for  the  same  debt,  one  upon  the  joint  and  one 
upon  the  individual  obligation.  If  satisfaction  was  the  test 
and  could  alone  constitute  a  bar,  it  would  be  a  complete  an- 
swer to  the  objections  of  the  previous  recovery  of  a  judgment 
against  one  in  an  action  against  joint  debtors  that  it  had  not, 
in  the  language  of  the  court,  in  Drake  agt.  Mitchell,  produced 
the  iruit  of  a  judgment — actual  satisfaction.  But  it  was 
deemed  no  answer  in  Robertson  agt.  Smith,  which  settled  the 
]a\v  in  this  state,  and  the  recovery  of  the  judgment  alone  was 
held  to  be  a  bar,  because  it  changed  an  indebtedness  upon 
contract  to  a  debt  of  record,  and  for  the  reason  more  fully 
given  by  Mr.  Justice  PARK,  in  King  agt.  Hoare,  that  one  01 
two  joint  contractors  cannot  be  twice  troubled  for  the  same 
cause  ;  that  there  could  not  be  two  separate  judgments  for  the 
same  debt,  and  that  when  judgment  has  been  obtained  for  a 
debt,  the  right  given  by  the  record  merges  the  inferior  remedy 
by  action  for  the  same  debt.  Nor  do  I  think  that  the  dis- 
tinction taken  by  Lord  ELLENBOROUGH,  that  the  covenant 
and  the  note  constituted  distinct  causes  of  action,  was  a  sub- 
stantial one.  The  judgment  upon  the  note  was  for  the  same 
debt,  an<l  to  render  another  judgment  against  the  same  party 
upon  the  covenant  was  contravening  the  principle  referred  to. 
The  fact  is  that  the  law  upon  this  subject  was  not  well  under- 
stood, and  had  not  been  very  distinctly  defined,  when  Drake 
agt.  MitcJiell  was  decided.  When  the  point  came  up  for  con- 
sideration in  this  state  in  Robertson  agt.  Smith,  that  a  judg- 
ment against  one  joint  debtor  was  an  extinguishment  of  the 
riglit  of  action  against  the  rest,  there  was  a  determination  of 
the  supreme  court  of  the  United  States  directly  the  other  way. 
(Sheehy  agt.  Mandeville,  6  Crunch,  253.)  And  yet  that  decision, 
supported  as  it  was  by  the  weighty  authority  of  Chief  Justice 
MARSHALL,  was,  after  full  examination,  deliberately  disre- 
garded ;  and  when  King  agt.  Hoare  was  decided  in  England, 
so  late  as  1844,  the  dicta  of  numerous  judges  were  cited  against 
the  proposition  contended  for,  and  the  point  was  found  to  be 
so  unsettled  and  doubtful  upon  the  authorities  as  to  draw  from 
Baron  PARKE,  in  delivering  the  judgment  of  the  court,  the 
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observation  that  it  was  remarkable  that  the  question  had  never 
been  actually  decided  in  England.  If  the  law,  then,  was  so 
obscure  or  unsettled  upon  this  point,  it  may  serve  to  explain 
why  the  judges  in  Drake  agt.  Mitchell  thought  in  the  case  be- 
fore them  that  nothing  short  of  actual  satisfaction  would  be  a 
bar. 

Separate  judgment  might  be  had  against  the  maker  and  in- 
dorser  of  a  promissory  note,  and  against  each  of  the  parties  to 
an  instrument  where  they  had  bound  themselves  severally  as 
well  as  jointly ;  but  though  each  judgment  is  for  the  same  debt 
it  is  against  a  separate  person,  and  does  not  present  what  Chief 
Justice  SPENCER,  in  Robertson  agt.  Smith,  declared  would  be 
an  anomaly  in  the  law,  and  inconsistent  with  the  notion  of  a 
correct  and  regular  judicial  proceeding,  two  judgments  ren- 
dered against  the  same  party  for  the  same  debt. 

I  have  gone  into  this  examination  of  the  authorities,  though 
there  has  been  a  recent  decision  in  this  state  which  is  exactly 
in  point — (Peters  agt.  Sandford,  1  Denio,  224) — because  the  case 
of  Drake  agt.  Mitchell  is  relied  upon  here,  and  does  not  appear 
to  have  been  considered,  or  to  have  been  referred  to,  in  the 
decision  of  that  case.  One  of  two  partners  purchased  a  quan- 
tity of  wool  from  the  plaintiff,  for  which  he  gave  his  promis- 
sory note.  The  plaintiff  endorsed  the  note  and  passed  it  away, 
and  not  being  paid  at  maturity,  he  and  the  maker  were  sued 
upon  it,  and  judgment  having  been  recovered,  the  plaintiff 
paid  the  judgment.  He  then  sued  both  partners  for  the  price 
of  the  wool,  as  purchased  upon  their  joint  account.  But  the 
court  held,  assuming  that  the  defendants  were  partners,  and 
were  jointly  liable  in  the  purchase  of  the  wool,  that  the  judg- 
ment upon  the  promissory  note  given  by  one  of  them  worked 
an  extinguishment  or  merger  of  their  liability  upon  the  joint 
contract;  that  to  extinguish  the  joint  contract  it  was  not 
necessary  that  satisfaction  should  follow  the  judgment,  for  the 
judgment  performed  that  office.  This  decision  is  in  direct 
conflict  with  Drake  agt.  Mitchell.  It  was  a  legitimate  and  logic- 
al deduction  from  the  principle  established  by  Rol^rtson  agt. 
SmWi,  and  is  decisive  of  the  point  in  question.  I  might  have 
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given  judgment  for  the  defendant  upon  the  authority  of  this 
case  alone,  but  as  it  is  in  conflict  with  Drake  agt.  Mitchell, 
and  as  the  law  was  assumed  by  the  court  without  adverting 
to  the  opposite  ruling  in  that  case,  I  felt  called  upon  to  give 
the  question  a  more  full  and  extended  examination.  Judg- 
ment is  rendered  for  the  defendant  upon  the  demurrer. 


SUPREME  COURT. 

PRUDENCE  E.  POWER  agt.  RALPH  LESTER  and  MELVIN 

POWER. 

THE  SAME  agt.  THE  SAME  and  others. 

Under  the  statutes  of  1848  and  1849,  the  marriage  of  a  mortgagee,  a  single 
female,  with  the  mortgagor,  does  not  cancel  the  debt,  as  at  common  law — the 
mortgage  may  be  foreclosed  and  the  mortgage  debt  collected  by  the  mort- 
gagee, unaffected  by  the  marriage. 

Nor  does  the  execution,  after  marriage,  by  the  husband  and  wife,  of  a  mortgage 
OD  the  same  premises  to  a  third  person,  discharge  the  lien  of  the  wife's  mort- 
gage against  her  husband. 

Monroe  Special  Term,  September,  1858. 
HEARING  on  pleadings  and  evidence. 
The  actions  were  brought  to  foreclose  two  several  mort- 
gages. 

GEO.  F.  DANFORTH,  for  plaintiff. 

S.  MATHEWS,  for  defendant  Lester. 

WELLES,  Justice.  On  the  1st  day  of  April,  1851,  the  de- 
fendant, Power,  executed  to  the  plaintiff,  under  the  name  of 
Prudence  E.  Rapalje,  she  being  at  the  time  an  unmarried 
woman,  his  bond  of  that  date  in  the  penalty  of  $2,000,  con- 
ditioned to  pay  her  $951.92  on  the  1st  day  of  April,  1855, 
with  interest ;  and  on  the  same  day,  to  secure  the  payment  of 
the  money  mentioned  in  the  condition  of  the  bond,  the  de- 
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fendant,  Power,  executed  to  the  said  plaintiff  a  mortgage  on 
certain  real  estate  described  in  the  mortgage,  situated  in  the 
county  of  Ontario,  which  mortgage  was  duly  acknowledged 
and  recorded.  On  the  26th  May,  1852,  the  plaintiff  inter- 
married with  the  defendant  Power. 

On  the  26th  day  of  May,  1856,  the  defendant  Power  exe- 
cuted to  the  defendant  Lester  his  bond  of  that  date,  "condi- 
tioned for  the  payment  of  $60,000  on  the  28th  day  of  the 
same  month  of  May.  On  the  day  of  the  date  of  this  bond,  the 
defendant  Power,  with  the  plaintiff,  his  wife,  executed  to  the 
defendant  Lester  a  mortgage  upon  the  premises  described  in 
the  first  mentioned  mortgage,  and  upon  other  lands,  to  secure 
the  payment  of  the  $60,000  mentioned  in  the  last  mentioned 
bond.  This  mortgage  was  also  duly  acknowledged  and  re- 
corded. The  parties  are  described  in  this  mortgage  as  Melvin 
Power  and  Prudence  E.,  his  wife,  of  Farmington,  &c.,  of  the 
first  part,  and  Ralph  Lester,  of  the  city  of  Rochester,  &c.,  of 
the  second  part.  By  it,  the  party  of  the  first  sold  "  and  by 
these  presents  do  grant  and  convey  to  the  said  party  of  the 
second  part,  his  heirs  and  assigns,  all,"  &c.  This  mortgage,  of 
the  defendant  Power  and  wife  to  Lester,  has  been  foreclosed 
by  action  and  the  premises  sold  under  the  judgment  to  the 
defendant  Lester.  The  action  first  above  entitled  is  brought 
to  foreclose  tbe  mortgage  given  by  the  defendant  Power  to  the 
plaintiff  before  their  marriage. 

The  action  secondly  entitled  is  brought  upon  a  bond  and 
mortgage  given  by  the  defendant  Power,  to  the  plaintiff  and 
all  the  defendants  in  that  action  except  the  defendants  Power 
and  Lester,  executed  on  the  said  first  day  of  April,  1851,  to 
secure  the  payment  of  $4,759.55,  upon  certain  premises  in 
Ontario  county,  and  which  are  covered  by  the  mortgage  from 
the  defendant  Power  and  wife  to  Lester,  above  mentioned. 
The  said  $4,759.55  was  payable  by  the  terms  of  the  mortgage 
on  the  death  of  one  Eliza  Rapalje,  widow  of  Abraham  B. 
Rapalje,  and  the  interest  payable  to  her  semi-annually  during 
her  life.  It  was  admitted  that  she  died  March  28th,  1855. 
The  judgment  of  foreclosure  of  Lester's  mortgage  contained  a 
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provision  reserving  the  plaintiff's  rights  under  her  mortgages, 
and  that  she  was  not  to  be  prejudiced  by  such  judgment  in 
respect  to  those  mortgages. 

Evidence  was  given  touching  the  circumstances  attending 
the  execution  by  the  plaintiff  of  the  mortgage  to  Lester,  from 
which  the  counsel  of  Lester  claimed  she  intended  to  release 
the  mortgaged  premises  from  her  mortgages.  The  obligees 
and  mortgagees  in  the  bond  and  mortgage  to  foreclose  which 
the  second  action  is  brought,  except  the  plaintiff,  refused  to 
join  with  her  as  plaintiff's  in  bringing  the  action,  and  are, 
therefore,  made  defendants.  It  was  admitted  on  the  hearing 
that  the  defendant  Lester  had  acquired  their  interest  in  the 
bond  and  mortgage  which  are  the  foundation  of  the  second 
action.  None  of  the  defendants  in  either  action  except  Lester 
appear  or  defend. 

From  the  foregoing  facts  I  have  come  to  the  following  con- 
clusions: 1.  The  marriage  of  the  plaintiff  with  the  defendant 
Melvin  Power  did  not  cancel  the  bonds  or  the  mortgages  of 
the  latter  to  the  former,  or  either  of  them.  They  were  exe- 
cuted after  the  act  of  April  7th,  1848  (Sess.  L.  0/1848,  p.  307), 
took  effect,  which  declares  that  the  real  and  personal  property 
of  any  female  who  might  thereafter  marry  and  which  she 
should  own  at  the  time  of  marriage,  arid  the  rents,  issues  and 
profits  thereof,  should  not  be  subject  to  the  disposal  of  her 
husband,  nor  be  liable  for  his  debts,  and  should  continue  her 
sole  and  separate  property  as  if  she  were  a  single  female.  By 
the  common  law,  the  effect  of  such  marriage  woulJ  have  been 
to  cancel  the  husband's  liability,  for  the  obvious  reason  that 
all  the  wife's  personal  estate  became  vested  in  the  husband 
upon  the  marriage,  and  with  it  the  debts  owing  by  him  to  her. 
The  statute  referred  to,  however,  has  changed  the  law,  and 
declares  that  her  property  shall  not  be  subject  to  his  disposal, 
nor  be  liable  for  his  debts,  but  shall  continue  her  sole  and  sep- 
arate property  as  if  she  were  a  single  female.  The  case  is  within 
the  letter  of  the  act,  and,  as  I  think,  within  its  spirit  and  in- 
tention. Her  property  is  to  continue  hers  the  same  as  if  she 
were  a  single  female.  This  could  not  be,  if  the  marriage  can- 
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eels  the  debt.  The  act  makes  no  exception  of  a  case  where 
the  ferae  sole  marries  her  debtor,  and  therefore  virtually  repeals 
the  common  law  rule.  It  has  the  effect  in  all  cases  of  an  ante- 
nuptial agreement,  not  only  to  allow  her  to  continue  the  sole 
and  separate  owner  of  any  property  real  and  personal  which 
she  has  at  the  marriage,  but  to  preserve  and  keep  alive  and  in 
force  any  existing  indebtedness  from  him  to  her ;  which  is  as 
much  a  part  of  her  personal  estate  at  the  time  of  the  marriage 
as  if  the  indebtedness  was  against  any  other  person.  The 
statute  is  a  remedial  one  in  favor  of  married  women  and  should 
receive  a  liberal  construction.  If  the  foregoing  view  is  correct, 
there  is  no  difficulty  in  enforcing  -the  plaintiff's  rights.  A 
court  of  equity  has  ample  power  for  that  purpose.  2.  The 
execution,  by  the  plaintiff  with  her  husband,  of  the  mortgage 
to  the  defendant  Lester  did  not  discharge  the  lien  of  her  mort- 
gages against  the  defendant  her  husband.  She  had  no  estate 
in  the  lands  in  question  at  the  date  of  the  former  mortgage. 
Her  interest  in  those  lands  was  merely  an  inchoate  right  of 
dower  which  she  was  able  to  convey  and  which  she  thereby 
released.  The  mortgage  to  Lester  contains  no  words  mani- 
festing an  intention  to  release  the  lien  of  the  plaintiff's  mort- 
gages. No  reference  whatever  is  made  to  them.  Besides? 
there  is  doubt  whether  a  married  woman  is  capable  of  making 
a  valid  release  of  land  from  the  operation  of  a  mortgage  she 
holds  upon  it.  The  third  section  of  the  act,  as  amended  in 
1849,  gives  her  the  right  to  convey  and  devise  her  property, 
but  does  not  in  terms  authorize  her  to  release  a  lien.  It  may 
be  that  the  power  is  implied  in  the  first  section,  which  provides 
that  the  property  she  owned  at  the  time  of  the  marriage  shall 
continue  her  sole  and  separate  property,  Hie  same  as  if  she  were 
a  sinyle  female.  However  that  may  be,  it  is  sufficient  to  say 
that  the  mortgage  to  Lester  does  not  profess  to  be  a  release,  or 
anything  equivalent  to  a  release  of  the  plaintiff's  mortgage 
liens.  It  is  strictly  a  grant,  subject  to  a  defeasance.  A  grant 
or  conveyance  passes  the  thing  granted  or  conveyed  to  the 
grantee.  A  release  is  a  remission  of  some  right  or  claim  by 
which  the  releasor  remits  the  same,  and  estops  himself  from 
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again  setting  up  his  claim,  and  should  always  contain  a  plain 
and  distinct  remission  of  the  claim  to  which  it  relates.  (Bur- 
rilVs  Law  Diet.  p.  880,  "  JRelease")  It  is  on  this  theory  that 
a  mortgagee  may  release  the  land  mortgaged  to  a  person  in 
possession  of  the  equity  of  redemption  from  the  lien  of  the 
mortgage.  The  plaintiff's  interest  as  mortgagee  was  not  an 
interest  in  the  land  which  could  be  sold  or  conveyed  or  passed 
out  of  her,  to  vest  in  another  by  way  of  grant  or  conveyance, 
distinct  from  the  mortgage  debts.  If  her  uniting  with  her 
husband  in  the  mortgage  to  Lester  had  any  effect  upon  the 
mortgages  by  the  defendant  Power,  to  her  and  to  her  and 
others,  it  was  to  transfer  the  latter  mortgages  or  her  inter- 
ests therein  to  Lester.  But  this  could  not  be  done  unless 
the  mortgage  debts  were  also  assigned,  as  the  debts  were  the 
principals  and  the  mortgages  the  incidents.  If  the  mort- 
gages could  be  assigned  without  the  bonds,  it  would  work  the 
destruction  of  the  mortgages,  and  thus  defeat  the  object  of 
the  assignment  and  render  void  the  attempt  to  assign  them. 
The  incident  cannot  be  separated  from  the  principal,  as  the 
latter  always  draws  with  it  the  former.  Accessorium  non  ducit, 
sed  sequitur principale.  (Aymar  agt.  Sill  and  others,  5  John.  Ch. 
R  570.) 

I  am  of  the  opinion,  therefore,  that  the  plaintiff  is  entitled 
to  judgment  of  foreclosure  in  both  actions. 

An  order  may  be  entered  in  the  first  entitled  action,  refer- 
ring it  to  Theodore  B.  Hamilton,  of  the  city  of  Rochester,  to 
compute  the  amount  due  on  the  bond  and  mortgage  described 
in  the  complaint  in  that  action.  And  in  the  second  action  let 
an  order  be  entered  referring  it  to  the  same  referee  to  compute 
the  amount  due  to  the  plaintiff,  as  one  of  the  obligees  and 
mortgagees  in  the  bond  and  mortgage  described  in  the  com- 
plaint in  that  action. 

YOL.  XVIL  27 


418  NEW-YORK  PRACTICE  REPORTS. 

Ferreira  agt.  Depew. 

NEW-YOKK  COMMON  PLEA& 
JOSE  DE  SILVA  MARIA  FERREIRA  agt.  WILLIAM  DEPEW. 

A  power  of  attorney  given  by  one  partner  residing  abroad  to  another  residing 
here,  authorizing  the  latter  "  to  transact  all  the  former's  business  in  the  city  of 
New- York,  of  whatsoever  name,  nature  or  description  the  same  might  be, 
whether  relating  to  him  as  a  member  of  the  firm  or  in  his  individual  capacity," 
does  not  confer  an  authority  to  assign  ail  his  individual  property  to  a  trustee 
for  the  payment  of  his  debts. 

Whether  it  gives  authority  to  sign  the  absent  partner's  name  to  a  general  assign- 
ment of  the  partnership  effects  for  the  benefit  of  creditors,  quaere. 

A  power  of  attorney  always  receives  a  strict  interpretation. 

A  power  of  attorney  given  by  a  man  to  his  wife,  simply  saying  that  he  appoints 
her  his  attorney,  without  stating  for  what  specific  purpose  or  object,  but  adding, 
with  full  power  and  authority  to  do  whatever  he  might  do  in  the  premises, 
ratifying  and  confirming  all  that  she  might  lawfully  do  by  virtue  of  the  power, 
is  authority  sufficient  to  authorize  her  to  release  an  action  brought  by  her 
husband,  the  plaintiff  against  the  defendant 

New  •  York  Special  Term,  June,  1859. 

DALY,  J.  The  defendant  applies  for  an  order  discontinuing 
this  suit,  and  produces  a  release  of  all  claim  and  demand 
against  the  defendant  in  this  action,  executed  by  the  wife  of 
the  plaintiff  bj  virtue  of  a  power  of  attorney  from  her  hus- 
band, who  is  now  in  Portugal.  The  application  is  resisted  by 
Louis  De  La  Figaniere,  upon  the  ground  that  the  plaintiff  was 
formerly  a  member  of  the  firm  of  Figuniere,  Keis  &  Co. ;  that 
while  he  was  a  member  of  that  firm  he  gave  C.  H.  £.  Figaniere, 
one  of  the  firm,  a  power  of  attorney  to  transact  all  his  business 
in  the  city  of  New-York,  of  whatsoever  name,  nature  or 
description  the  same  might  be,  whether  relating  to  him  as  a 
member  of  the  firm  of  Figaniere,  Reis  &  Co.,  or  in  his  indi- 
vidual capacity,  and  that  the  firm  of  Figaniere,  Eeis  &  Co. 
failed,  and  made  a  general  assignment  of  the  property  of  the 
firm  and  of  the  individual  property  of  each  member,  for  the 
benefit  of  creditors,  to  Louis  Figaniere.  The  assignment  was 
executed  by  each  of  the  partners,  three  of  them  executing  it  in 
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person,  and  C.  H.  S.  De  La  Figaniere,  in  virtue  of  the  above 
power,  executing  it  in  behalf  of  the  plaintiff,  who  was  then  in 
Portugal.  After  the  assignment,  Louis  De  La  Figaniere  gave 
notice  of  the  assignment  of  the  claim  in  this  action  to  him, 
which  notice  was  given  before  the  execution  of  the  release, 
and  he  claims  that  the  suit  is  now  prosecuted  for  him,  as 
assignee,  for  the  benefit  of  creditors.  The  suit  is  for  a  claim 
belonging  to  the  plaintiff  individually. 

If  the  power  given  to  C.  H.  S.  De  La  Figaniere  was  suffi- 
cient to  entitle  him  to  bind  the  plaintiff  by  a  general  assign- 
ment of  the  property  of  the  firm  for  the  benefit  of  the  cred- 
itors, which  I  am  inclined  to  doubt,  it  cannot  in  my  judgment 
be  extended  so  far  as  to  entitle  him  to  assign  all  the  individual 
property  of  the  plaintiff  to  a  trustee  for  the  payment  of  his 
debts — a  power  of  attorne}'  always  receives  a  strict  interpreta- 
tion, and  it  would  be  giving  to  the  authority  conferred  upon 
C.  H.  S.  De  La  Figaniere  to  transact  all  the  plaintiffs  business  in 
the  city  of  New-York,  of  whatsoever  name,  nature  or  descrip- 
tion, a  very  extensive  signification,  to  hold  that  it  conferred 
upon  the  attorney  the  right  to  transfer  all  the  plaintiffs  property 
to  the  trustee  for  the  payment  of  his  debts ;  and  the  words  do 
not  in  my  opinion  create  a  power  so  extensive.  (Atwood  agt. 
Manning,  7  B.  &  C.  278  ;  Hogg  agt.  Smith,  1  Taunt.  347 ; 
Paky  on  Agency,  192.) 

The  power  given  by  the  plaintiff  to  his  wife  is  very  loosely 
expressed.  It  simply  appoints  her  his  attorney,  with  the  gen- 
eral clause  giving  her  full  power  and  authority  to  do  what- 
ever he  might  do  "  in  the  premises,"  ratifying  and  confirming 
all  that  she  can  lawfully  do  by  virtue  of  the  power.  I  think, 
however,  that  it  is  sufficient  to  authorize  her  to  release  this 
action.  It  is  as  general  as  it  can  possibly  be,  and  unless  it  is 
to  have  no  effect  at  all,  and  confers  no  power  of  any  kind, 
which  I  arn  not  prepared  to  hold,  it  would  authorize  such  an 
act  as  she  has  done. 

The  motion  must  be  granted. 
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SUPREME  COURT. 
BENJAMIN  SCHUDDER  agt  GEORGE  H.  SHIELLS. 

A  commission  merchant,  who  receives  butter  to  sell  on  commission,  acts  in  a  fidu- 
ciary capacity,  and  is  liable  to  arrest  on  failure  to  pay  over  the  net  proceeds 
after  sale. 

Swctfi  District,  Otsego  General  Term,  July,  1859. 

Present,  MASON,  BALCOM  and  CAMPBELL,  Justices. 

APPEAL  from  an  order  of  the  Delaware  special  terra. 

The  county  judge  of  Delaware  county  granted  an  order  of 
arrest  in  this  action,  upon  which  the  sheriff  of  New- York 
arrested  the  defendant  and  held  him  to  bail  in  the  sum.  of 
$3,500.  The  defendant  made  a  motion  to  vacate  the  order 
upon  which  he  was  arrested,  at  a  special  term  of  this  court 
held  by  Justice  BALCOM  in  Delaware  county  in  January, 
1859,  which  motion  was  denied  with  $10  costs. 

The  complaint  and  affidavits  showed  that  the  plaintiff  sent 
from  Delasvare  county,  to  the  defendant  in  New- York  city,  a 
quantity  of  butter  to  sell  on  commission  ;  that  the  defendant 
sold  the  butter  for  the  plaintiff  and  received  therefor  $2,228.51, 
over  and  above  his  commissions,  which  he  neglected  to  remit 
to  the  plaintiff,  and  soon  thereafter  made  an  assignment  of  his 
property  to  a  trustee  for  the  benefit  of  his  creditors  ;  that  the 
plaintiff  afterwards  demanded  the  money  of  the  defendant 
which  he  received  for  the  butter,  and  he  refused  to  pay  it  over 
to  the  plaintiff,  having  mixed  and  used  the  money  with  other 
moneys  received  by  him  in  his  business  as  a  commission  mer- 
chant, and  having  passed  over  to  his  assignee  what  money  he 
had  when  he  made  his  assignment,  for  the  benefit  of  his 
creditors. 

The  defendant  appealed  from  the  order  of  the  special  term 
to  the  general  term  of  this  court,  where  it  was  contended 
that  the  action  was  not  one  for  money  received  by  the  defend- 
ant in  a  fiduciary  capacity. 
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The  question  presented  by  the  appeal  was  argued  by  A.  C. 
COWLES  &  WM.  GLEASON,  JR.,  for  the  plaintiff,  and  by  Wic. 
D.  BOOTH  and  THOS.  C.  J.  BUCKLEY,  for  the  defendant. 

The  order  of  the  special  term  was  affirmed  with  $10  costs : 
all  the  judges  agreeing  that  the  action  was  for  money  received 
by  the  defendant  in  a.  fiduciary  capacity,  and  that  he  was  liable 
to  arrest  under  section  179  of  the  Code. 

Mr.  Justice  CAMPBELL  delivered  the  following  opinion  in 
the  case : 

CAMPBELL,  Justice.  In  the  case  of  Goodrich  agt.  Dunbar 
(17  Barbour,  646),  Mr.  Justice  MITCHELL,  in  giving  the  opinion 
of  the  court  in  the  first  district,  in  that  case,  says : 

"  The  term,  in  '  a  fiduciary  capacity,'  tends  to  show  what  is 
meant  by  factor,  agent,  broker,  viz. :  one  in  whom  a  trust  is 
reposed,  such  as  is  usually  reposed  in  those  persons  in  their 
ordinary  or  regular  business;  that  is,  a  trust  that  they  will 
sell  and  immediately  account  for  the  balance  after  deducting 
their  commissions — not  that  they  shall  take  a  general  charge 
of  their  principal's  business."  That  is,  where  a  trust  is  reposed 
and  not  a  credit  given — where  confidence  is  reposed  in  the  in- 
tegrity of  the  man  rather  than  in  his  pecuniary  ability. 

It  seems  to  me  that  this  is  an  entirely  clear  case  in  favor  of 
the  plaintiff.  The  defendant  was  to  sell  the  butter  and  remit 
the  proceeds.  The  only  effect  of  the  arrangement  as  to  the 
commissions  was,  that  the  defendant  transacted  the  business 
for  three  and  a  half  per  cent,  commissions  instead  of  the  usual 
commissions  of  five  per  cent. 

The  order  of  special  term  affirmed  with  $10  costs. 
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JOHN  J.   MONELL,  administrator,  &c.,   agt.  ASHBEL  DEN- 
NISON  and  others. 

Where  the  jurisdiction  of  a  subordinate  tribunal  (surrogate)  having  cognizance  of 
the  general  subject,  has  attached,  by  the  presentation  of  a  verified  primafacit 
case*  and  by  the  appearance  of  the  parties,  its  decision,  even  on  a  quasi  juris- 
dictional  fact,  such  as  that  of  inhabitancy,  must  be  conclusive,  unless  reversed 
on  appeal. 

The  question  of  residence  is  often  difficult  to  decide  where  the  facts  are  clear,  and 
much  more  so,  where  the  facts  are  obscured  by  lapse  of  time  and  loss  of  docu- 
ments and  witnesses. 

An  interesting  case,  arising  on  proceedings  to  foreclose  a  mortgage,  which  had 
apparently  been  discharged  of  record  over  seventeen  years,  on  the  ground  that 
the  bond  and  mortgage  were  claimed  under  a  will  to  bo  owned,  and  the 
moneys  received  by  an  executor  who  had  forged  the  will  and  made  himself 
sole  executor  and  trustee,  and  procured  the  proof  thereof  before  a  surro- 
gate who  had  no  jurisdiction  in  consequence  of  the  non-residence  of  tho 
testator. 

New  •  York  Special  Term,  February,  1859. 
APPLICATION  to  set  aside  proceedings  of  foreclosure,  and 
for  a  dismissal  of  the  complaint. 

E.  A.  BROWN,  for  motion. 
E.  L.  FANCHER,  opposed. 

ROOSEVELT,  Justice.  This  is  a  proceeding — unprecedented, 
it  is  believed,  in  our  judicial  records — to  foreclose  a  mortgage 
not  in  the  plaintiff's  possession,  and  once  already  paid  and 
satisfied  and  delivered  up  and  cancelled,  aud  so  entered  more 
than  seventeen  years  ago  in  the  books  of  the  register's  office. 

Ashbel  Dennison,  it  appears,  who  is  one  of  the  defendants  in 
this  suit,  on  the  29th  December,  1836,  executed  to  the  late 
Theodore  B.  Tallmadge  a  mortgage  for  $6,000,  on  a  lot  in 
"West  street  near  Murray  street,  in  the  city  of  New-York. 

Tallmadge,  who  was  a  young  man,  a  grandson  of  George 
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Clinton,  died  about  four  years  afterwards,  on  the  17th  of  Jan- 
uary, 1841,  at  Hudson,  in  Columbia  Co.,  leaving  this  mortgage 
among  the  assets  of  his  estate,  and  leaving  a  young  widow- 
under  age  and  two  infant  children.  Immediately  on  his  death, 
a  paper,  dated  April,  1839,  was  produced  by  Mr.  Philip  Bur- 
rowes,  purporting  to  be  the  will  of  the  deceased,  making  him, 
Burrowes,  a  legatee  to  a  large  amount  and  sole  executor  and 
trustee  of  the  estate,  and  testamentary  guardian  of  the  children. 
An  application  was  aiso  made  by  Burrowes,  to  the  surrogate, 
not  of  Columbia  county,  but  of  New- York,  for  letters  testament- 
ary,' on  the  alleged  ground,  verified  by  his  oath,  that  the  de- 
ceased at  the  time  of  his  death  was  an  inhabitant  of  New-York, 
that  fact  being  necessary  by  law  to  confer  jurisdiction  upon 
the  surrogate  of  New-York.  This  application  was  successful ; 
but  how  the  question  of  jurisdiction  was  disposed  of  does  not 
clearly  appear.  The  only  evidence  of  the  deceased's  alleged 
residence  in  New- York  would  seem  to  have  been  Burrowes' 
own  affidavit  accompanying  his  petition.  The  letters  testa- 
mentary were  issued  on  the  28th  of  May,  1841.  Burrowes 
collected  the  interest  on  the  bond,  and  on  the  20th  of  Decem- 
ber, in  the  same  year,  the  mortgagor  paid  him  $1,423.43,  on 
account  of  the  principal — all  of  which  was  indorsed  on  the 
bond  ;  leaving  a  balance  of  $4,576.57.  The  next  day,  in  con- 
sideration of  that  sum,  he  assigned  the  securities  to  Hiram 
Wai  worth,  clerk  of  the  court  of  chancery,  who,  on  the  26th 
September,  1844,  in  pursuance  of  an  order  of  that  court, 
assigned  them  to  David  F.  Randolph.  Both  these  assignments 
were  accompanied  by  an  actual  delivery  of  the  bond  and  mort- 
gage and  were  also  duly  recorded.  On  the  19th  of  November, 
1844,  Dennison  paid  the  balance,  both  principal  and  interest, 
in  full,  to  Randolph,  and  received  from  him  the  securities  and 
a  regular  satisfaction  piece,  which  was  filed  and  entered  the 
same  day.  From  that  time,  a  period  of  more  than  fourteen 
years,  the  premises  remained,  to -all  appearances,  free  and  clear 
of  all  incumbrances,  so  far  as  respects  the  mortgage  in  ques- 
tion; and  two  loans,  amounting  together  to  $46,000,  have 
been  obtained  on  the  faith  of  the  register's  certificate  to  that 
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effect.  Burrowes  remained  in  this  country  till  1854  or  1855, 
a  period  of  more  than  twelve  years,  and  no  steps  were  taken 
to  disturb  his  acts  or  to  call  his  authority  in  question.  It  is  now 
contended  that  the  will  was  a  fraudulent  document ;  and  that, 
whether  valid  or  not,  the  surrogate  of  New-York  had  no  juris- 
diction ;  that  the  letters  testamentary  issued  by  him  were  a 
nullity  ;  and  that  Burrowes'  assignment  as  a  consequence  and 
the  satisfaction  piece  which  followed  it  were  mere  blank  paper ; 
leaving  the  mortgage,  with  all  the  arrears  of  interest,  amount- 
ing together  to  over  $12,000,  to  stand  in  full  force  as  a  first 
incumbrance  on  the  premises. 

The  law  declares  (2  R.  S.  221,  §  69)  that  the  surrogate  of 
each  county  shall  have  "  exclusive  jurisdiction  "  to  take  the 
proof  of  the  wills  of  deceased  persons,  who,  at  or  immediately 
previous  to  their  deaths,  were  "  inhabitants  of  the  county  of 
such  surrogate  in  whatever  place  such  death  may  have  hap- 
pened ;"  and  that  the  surrogate  who  takes  the  proof  of  the 
will  "shall  issue  letters  testamentary  thereon."  That  Mr. 
Tallmadge  died  in  Columbia  county  is,  therefore,  a  point  of 
no  consequence.  The  question  is,  was  he  at  the  time  or  im- 
mediately previous,  an  inhabitant  of  that  county. 

His  original  domicil  was  at  Hempstead,  on  Long  Island.  He 
there  had  a  farm  or  country  seat,  which,  on  going  to  Europe, 
he  let  to  a  tenant,  declaring,  it  is  said,  at  the  same  time  his 
purpose  not  to  return  to  it.  He  remained  in  France  a  year  or 
eighteen  months  with  his  family.  When  he  came  back,  the 
fair  inference,  I  think,  from  the  testimony  is,  that  he  con- 
tinued, after  leaving  the  ship,  for  a  few  weeks  in  New -York, 
looking  after  his  real  estate  and  his  other  property  ;  of  which, 
his  sister  says,  Burrowes  had  the  charge  during  his  absence. 
Mr.  Genet,  his  cousin,  testifies  that  he  came  to  his  house  in 
Greenbush,  "  a  week  or  two  "  after  his  arrival  from  France. 
At  Genet's  he  remained  only  "  a  few  days."  He  then  took 
board  at  a  public-house  in  Schodack,  where  his  youngest  child 
was  born  and  where  he  "  resided,"  as  Genet  calls  it,  "  some 
four  months,"  and  then  removed  to  another  public-house  in 
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Hudson  and  there  "resided"  again  another  four  months  until 
he  died. 

The  question  on  this  evidence  is  not,  was  Tallmadge  actually 
an  inhabitant  of  Columbia  county,  but  was  the  surrogate  of 
New- York  necessarily  wrong  in  deciding,  on  the  evidence  be- 
fore him,  that  the  deceased  was  an  inhabitant  of  New- York  ? 
After  the  lapse  of  so  many  years,  and  the  death  of  at  least 
three  most  important  witnesses,  and  the  absence  of  another 
equally  important,  to  sustain  the  jurisdiction,  the  testimony 
now  given,  as  it  seems  to  me,  even  if  admissible,  is  too  slight 
and  equivocal  to  overthrow  the  presumption  which  the  law 
inculcates  in  favor  of  judicial  acts.  When  the  probate  took 
place,  Mrs.  Tallmadge,  the  widow,  since  deceased,  was  living 
and  of  fuil  age,  and,  as  we  may  infer  from  the  citation,  present 
in  court ;  Mr.  Taylor,  the  brother-in-law,  also  since  deceased, 
was  living  and  participated  in  the  proceeding;  Mr.  Burrowes, 
now  absent  from  the  country,  the  executor,  who  propounded 
the  instrument  and  swore  to  the  residence  in  New- York,  was 
on  the  spot  ready  to  be  cross-examined,  and,  if  possible,  con- 
futed ;  and  the  two  infant  children  were  duly  represented  by 
a  guardian  appointed  by  the  surrogate  to  watch  over  their 
interests.  Mrs.  Tallmadge  too,  although  she  considered  the 
will,  as  well  she  might,  to  be  a  most  unjust  disposition  of  her 
husband's  estate,  took  no  steps  during  the  many  subsequent 
years  of  her  life  to  call  the  probate  in  question,  either  by 
appeal  or  in  any  other  mode  ;  and  for  aught  that  appears —  , 
and  the  inference  after  the  lapse  of  so  many  years  is  a  legiti- 
mate one — accepted  from  and  through  Burrowes,  as  the  duly 
appointed  executor,  the  provision  made  for  her  by  the  instru- 
ment which  he  called,  truly  or  not,  her  husband's  will. 

All  these  circumstances,  and  more  might  be  specified, 
although  in  the  view  now  taken  not  technically  conclusive, 
are  sufficient  to  counterbalance  the  loose  evidence  to  which  I 
have  referred,  given  after  the  lapse  of  eighteen  years  from  the 
date  of  the  transaction.  It  might  well  have  been  that  the 
deceased,  "  immediately  previous  to  his  death,"  had  a  tem- 
porary lodging  place  in  the  city  of  New- York  as  well  as  in  the 
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city  of  Hudson,  without  being  permanently  settled  in  either, 
or  anywhere  else — an  inference  which  is  strengthened  by  the 
fact  that  immediately  after  his  death  his  family  are  found  liv- 
ing in  New -York. 

As  matter  of  fact,  therefore,  the  court,  I  think,  under  the 
circumstances,  is  justified,  if  necessary,  in  finding  that  the  de- 
ceased, within  the  meaning  of  the  statute,  was  an  inhabitant  of 
the  city  of  New- York,  sufficiently  so  at  least  to  give  the  sur- 
rogate jurisdiction. 

I  should  say,  however,  that  I  am  not  prepared  to  admit  that 
such  a  finding  is  necessary  to  sustain  the  defence.  Where  the 
jurisdiction  of  a  subordinate  tribunal  having  cognizance  of  the 
general  subject  has  attached  by  the  presentation  of  a  verified 
prima  facie  case,  and  by  the  appearance  of  the  parties,  its 
decision,  even  on  a  quasi  jurisdictional  fact,  such  as  that  of 
inhabitancy,  must  be  conclusive,  unless  reversed  on  appeal. 
To  allow  it  to  be  called  in  question  collaterally,  and  on  every 
occasion  and  during  all  time,  would  be  destructive  of  all  con- 
fidence. No  business,  in  particular  depending  on  letters  testa- 
mentary or  of  administration,  could  be  safely  transacted. 
Payments  made  to  an  executor  or  administrator,  even  after 
judgment,  would  be  no  protection.  Even  if  the  debtor  litiga- 
ted the  precise  point,  and  compelled  the  executor  to  establish 
it  by  proof,  the  adjudication  would  avail  him  nothing,  should 
a  subsequent  administrator,  as  in  this  case,  spring  up,  and  after 
the  lapse  of  the  fifth  of  a  century  demand  payment  a  second 
time,  when  a  scintilla  of  evidence  on  one  side  remained  and 
all  on  the  other  had  perished.  A  large  number  of  titles,  too, 
depend  for  their  validity  on  decrees  of  foreclosure,  and  these 
decrees  are  often  made  in  suits  instituted  by  executors  or  ad- 
ministrators or  their  assigns.  Must  these,  too,  be  subject  to  be 
ovei  hauled  at  any  period,  however  remote,  on  the  nice  ques- 
tion of  residence  ?  A  question  often  difficult  to  decide  where 
'  the  Tacts  are  clear,  and  much  more  so  of  course  where  the  facts 
are  obscured  by  lapse  of  time  and  loss  of  documents  and 
witnesses. 

The  doctrine  contended  for  by  the  plaintiff,  and  indispena- 
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able  to  his  success  is,  I  think,  altogether  too  dangerous  for 
judicial  sanction. 

The  complaint,  therefore,  on  that  ground  as  well  as  on  the 
mere  issue  of  fact,  should  be  dismissed. 


SUPREME  COURT. 
THADDEUS  B.  BIGELOW  agt.  JOEL  MALLORY,  survivor,  &c. 

A  party  may  be  examined  as  a  witness  on  his  own  behalf  on  commission,  thj 
same  as  any  other  witness.  (This  decision  is  adverse  to  that  of  Fairbanks  agt. 
Tregent,  ante,  page  258,  decided  by  the  general  term  in  the  first  district,  and  agrees 
with  the  opinion  of  Judge  LOTT  in  that  case,  delivered  at  special  term,  16  How. 
187.) 

A  defendant  sued  as  survivor  is  "  the  adverse  party  or  person  in  interest,"  within 
the  meaning  of  §  399  of  the  Code.  And  this  is  so,  although  he  had  been  fully 
indemnified  against  the  result  of  the  litigation  by  the  deceased  joint  debtor. 

Albany  General  Term,  March,  1859. 

HARRIS,  GOULD  and  HOGEBOOM,  Justices. 

THIS  is  an  appeal  by  the  defendant  from  an  order  granted 
by  Mr.  Justice  GOULD,  allowing  a  commission  to  issue  to 
examine  the  plaintiff  as  a  witness  in  his  own  behalf. 

The  action  is  brought  to  recover  the  amount  of  a  promissory 
note,  and  is  pending  in  the  supreme  court  of  this  state  in 
Rensselaer  county.  The  plaintiff  resides  in  Wisconsin.  No- 
tice of  his  intended  examination,  and  of  the  points  to  which 
he  is  to  be  examined,  having  been  duly  given,  and  circum- 
stances shown  making  it  probable  that  his  personal  attendance 
could  not  be  procured  at  the  trial,  an  application  was  made  in 
the  usual  form  for  an  order  authorizing  him  to  be  examined 
on  commission  as  a  witness  in  his  own  behalf. 

No  objection  is  made  to  the  regularity  or  sufficiency  of  the 
papers  in  other  respects,  but  it  is  claimed  that  this  is  not  a 
case  where  under  the  Code  a  commission  can  issue. 
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H.  P.  HUNT,  for  defendant. 

CLARENCE  BUEL,  for  plaintiff. 

r:-£-i  -Jfij  r£.  t-o 

By  the  court — HOGEBOOM,  Justice.  The  question  presented 
in  this  case  has  been  decided  adversely  to  the  plaintiff  by  the 
general  term  of  the  first  district,  reversing  the  decision  of  Jus- 
tice LOTT  (Fairbanks  agt.  Tregent,  16  How.  187),  authorizing 
a  commission  to  issue  under  circumstances  like  the  present — 
but  the  decision  has  been  so  recently  made,  and  only  during 
the  pendency  of  this  appeal,  that  it  cannot  be  said  to  have 
passed  into  an  authoritative  precedent,  and,  as  the  question  is  of 
some  interest  as  a  point  of  practice,  I  think  we  may  consider 
it  on  principle. 

Two  objections  are  made  to  the  power  to  issue  a  com- 
mission : 

1.  That  the  Code  contemplates  a  personal  examination  only 
at  the  trial. 

2.  That  the  adverse  party,  or  person  in  interest,  is  not  living. 
1.  The  question  arises  under  section  399  of  the  Code,  which 

provides  that  "  a  party  to  an  action  or  proceeding  may  be  ex- 
amined as  a  witness  in  his  own  behalf,  the  same  as  any  other 
witness."  The  plaintiff  is  certainly  a  party  to  an  action,  and 
if  he  may  be  examined  the  same  as  any  other  witness,  he  may 
be  examined  on  commission  unless  there  is  something  in  the 
residue  of  the  section  or  of  the  Code  negativing  such  a  right. 
The  language  is  intelligible  and  comprehensive,  and  should 
receive  a  liberal  interpretation  to  accomplish  the  evident  ob- 
ject of  the  legislature,  which  was,  to  enable  parties  to  obtain 
the  benefit  of  their  own  testimony  in  their  own  behalf.  No 
more  particularity  was  necessary,  for  the  language  covers 
every  customary  mode  of  examining  witnesses.  Nor,  if  we 
concede,  as  we  must,  the  policy  of  taking  the  testimony  of 
parties,  does  there  seem  any  good  reason  why,  if  a  party  is  out 
of  the  jurisdiction  of  the  court,  or  sick,  or  necessarily  absent, 
or  unable  to  attend  in  person,  the  case  should  lose  the  benefit 
of  his  testimony  any  more  than  that  of  any  other  witness 
similarly  situated. 
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The  law  has  adopted  other  wise  and  abundant  precautions 
to  prevent  fraud  and  imposition  in  reference  to  testimony 
taken  conditionally  or  on  commission,  and  in  addition  certain 
preliminaries  must  always  be  proved,  before  the  evidence  can 
be  read  at  the  trial. 

I  am  unwilling,  therefore,  unless  the  context  fairly  requires 
it,  to  interpolate  into  the  statute  any  words  which  shall  give 
it  a  more  restricted  application.  It  is  certainly  true,  that  in 
some  previous  sections  of  the  Code,  enacted  years  before  the 
present  statute,  express  authority  is  conferred  to  examine  ad- 
verse parties,  either  at  the  trial,  or  conditionally,  or  upon  com- 
mission (§  390  to  392) ;  but  this  is  by  no  means  decisive,  as  it 
was  language  employed  at  a  different  time — by  different  per- 
sons— and  may  have  been  inserted  out  of  more  abundant 
caution.  Redundancy  is  certainly  not  a  new  feature  in  statute 
law.  Again,  under  section  397,  authorizing  co-defendants  to 
be  examined  in  behalf  of  each  other,  we  have  an  express 
adjudication  of  this  court  authorizing  a  commission  to  issue, 
although  the  right  to  issue  it,  as  under  section  399,  is  gathered 
from  the  generality  and  comprehensiveness  of  the  language 
employed,  and  not  from  finding  any  such  word  as  "  commis- 
sion "  in  the  section,  for  it  is  not  there.  (Shufelt  agt.  Power, 
10  How.  Pr.  Rep.  288>)  But  it  is  said  that  inasmuch  as  a  sub- 
sequent part  of  the  section  authorizes  the  adverse  party,  on 
receiving  notice  of  such  intended  examination,  to  be  "  exam- 
ined by  commission,  issued  and  executed  as  now  provided  by 
law,"  therefore  the  right  to  issue  the  commission  is  limited  to 
the  contingency  just  specified.  This  by  no  means  follows  as 
a  necessary  consequence,  and  we  should  be  careful  not  to 
restrict  too  much  the  meaning  of  an  unambiguous  language, 
by  an  inference  of  legislative  intent  from  the  use  of  other  ex- 
pressions not  necessarily  in  conflict  with  the  natural  reading 
of  the  terms  first  employed.  I  think  there  is  a  more  probable 
and  reasonable  construction  to  be  given  to  that  part  of  the 
section  now  under  consideration.  It  is  this.  That  in  the  event 
of  one  party's  giving  notice  of  his  intended  examination,  the 
opposite  party,  in  case  he  be  a  non-resident,  without  the  ten 
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days'  notice,  without  specifying  the  points  upon  which  he  is 
intended  to  be  examined,  without  further  waiting  the  action 
of  his  adversary,  may  be  examined  by  commission.  This  con- 
struction seems  to  be  fortified  by  the  residue  of  the  same  sen- 
tence, which  provides  that  whenever  one  party  has  been 
examined  under  the  provisions  of  this  section,  the  other  party 
may  offer  himself  as  a  witness  in  his  own  behalf,  and  shall  be 
so  received.  That  is,  he  may  so  offer  himself  without  previous 
notice  and  without  specification  of  the  points  of  his  intended 
examination. 

As  to  each  of  these  cases,  it  is  possible  to  observe  that  the 
provisions  do  not  seem  to  be  absolutely  indispensable,  for  the 
party  may  always  move  in  his  own  behalf  in  the  first  instance. 
Yet  he  may  not  wish  to  do  so — he  may  not  desire  to  be  ex- 
amined unless  his  adversary  intends  to  be,  nor  to  make 
public  his  defence  to  the  action  before  the  trial  by  taking  his 
evidence  under  a  commission,  unless  driven  to  such  extremity 
by  the  action  of  his  adversary.  Further  than  this,  as  I  read 
the  statute,  notice  of  such  intended  examination  by  one  party, 
though  delayed  till  a  very  few  days  before  the  trial,  confers 
upon  his  non-resident  adversary  an  absolute  legal  right  to  have 
his  own  testimony  taken  by  commission — and  to  a  consequent 
delay  of  the  trial  for  that  purpose.  Evidence  thus  taken  upon 
commission  becomes  subject  like  the  evidence  of  other  wit- 
nesses taken  in  a  similar  manner,  to  all  substantial  objections 
at  the  trial — and  in  addition,  except  where  it  is  taken  as 
rebutting  testimony  or  in  response  to  a  notice  received  from  the 
adverse  party,  to  the  additional  objection  that  no  notice  of  the 
examination,  or  of  the  points  intended  to  be  inquired  of,  has 
been  given.  These  questions  all  come  up  properly  at  the  trial, 
and  thus  obviate  an  objection  which  has  been  suggested  to  this 
construction  of  the  statute,  that  there  is  no  tribunal  to  settle 
these  preliminary  points,  if  the  evidence  is  allowed  to  be  taken 
on  commission. 

I  think  it  may  be  inferred  from  the  opinion  of  Mr.  Justice 
HOFFMAN,  in  Burling  agt.  Ogden  (14  How.  Pr.  Rep.  77),  that 
these  views  are  concurred  in  by  him.  I  feel,  therefore,  relieved 
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from  the  necessity  of  giving  to  the  clause  first  mentioned  a 
narrower  interpretation  than  is  warranted  by  the  terms  em- 
ployed, taken  in  their  natural  and  usual  acceptation. 

2.  It  is  also  objected  that  the  defendant  Mallory  is  not  "  the 
adverse  party  or  person  in  interest "  within  the  meaning  of  this 
section,  inasmuch  as  his  original  co-defendant,  Mr.  Hunter,  is 
dead — and  the  latter  had  fully  indemnified  him  against  the 
result  of  the  litigation.  But  I  cannot  agree  to  this  construc- 
tion of  the  statute.  Mallory  is  certainly — in  name  at  least — 
the  adverse  party.  lie  is  the  only  adverse  party — that  is,  he 
is  the  only  defendant.  No  other  party  has  been  substituted 
for  Hunter,  the  deceased  co-defendant,  and  Mallory  represents 
the  entire  defence.  He  is  also,  notwithstanding  his  indemnity, 
in  a  very  proper  and  emphatic  sense,  the  adverse  person  in 
interest.  He  is  responsible  to  the  plaintiff,  if  unsuccessful,  for 
the  consequences  of  the  litigation.  He  is  liable  to  pay  the 
judgment,  if  one  is  obtained.  It  would  be  frustrating  the  evi- 
dent intent  of  the  statute,  if  a  party  properly  sued,  because  he 
represented  the  apparent  and  real  interest,  which  the  plaintiff 
was  seeking  to  attack,  could  deprive  his  adversary  of  that  ad- 
versary's own  testimony,  by  taking  an  indemnity  against  the 
results  of  the  litigation.  Nor,  looking  at  the  equity  of  the 
statute,  does  it  appear  that  Mallory  is  not  as  fully  cognizant 
of  all  the  facts  to  which  Bigelow  is  to  be  examined,  as  Hunter 
himself  ever  was.  The  presumption  is  that  he  is  so,  and  it  is 
not  therefore  perceived  why  the  testimony  of  the  plaintiff  may 
not  be  confronted  on  the  trial  with  that  of  another  living  wit- 
ness, and  thus  the  object  of  the  statute  effectually  accomplished. 

I  think,  therefore,  the  order  authorizing  the  commission 
should  be  affirmed,  and  if  it  be  a  case  of  doubt,  I  should  still 
be  disposed  to  affirm  the  order,  as  being  less  injurious  than  the 
opposite  course,  as  I  do  not  see  why,  notwithstanding  our 
action  here,  the  defendant  may  not  renew  the  same  objections, 
when  the  deposition  of  the  plaintiff  is  offered  in  evidence  on 
the  trial  of  the  cause. 

GOULD,  J.,  concurred. 

HARRIS,  J.,  dissented. 
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NEW-YORK  COMMON  PLEA& 
GEORGE  LAMBERT  agt.  GEORGE  SEELT. 

A  receipt  of  payment  of  a  bill  of  goods,  unexplained  or  uncontradicted,  is  conclu- 
sive against  a  recovery  for  the  goods. 

Although  it  is  held  that  if  a  defendant,  after  a  motion  for  a  nonsuit,  himself  sup- 
plies the  evidence,  the  want  of  which  formed  the  grounds  for  the  motion,  the 
judgment  will  not  be  reversed  on  appeal  for  not  granting  the  nonsuit  (Hy- 
laiid  agt.  Sherman,  2  E.  D.  Smith,  284),  this  rule  will  not  apply  where  the 
evidence  of  the  defendant  is  only  partial  to  the  point  and  does  not  fully  supply 
the  omission. 

A  judgment  of  a  justice  of  the  peace  which  is  not  only  unsupported  by  the  evi- 
dence, but  contrary  to  it,  will  be  reversed. 

New  •  York  General  Term,  July,  1859. 

DALY,  BRADY  and  HILTON,  Judges. 

By  the  court — HILTON,  J  udge.  The  plaintiff  sued  to  recover 
the  value  of  certain  picture  frames,  alleged  to  have  been  sold 
and  delivered  bj  him  to  the  defendant. 

Upon  the  trial,  the  plaintiff  was  sworn  and  examined  as  a 
witness  in  his  own  behalf  and  then  rested  his  case. 

His  testimony  in  substance  was,  that  he  sold  the  frames  to 
the  defendant,  who  called  at  his  store  and  ordered  them  in 
May,  1856.  That  the  articles  were  sent  from  his  store  to  be 
delivered  at  the  defendant's  house  by  one  of  his  clerks,  he 
could  not  tell  which,  nor  did  he  know  of  all  being  sent,  and 
as  to  whether  they  were  actually  delivered  or  not,  he  did  not 
know.  He  did  not  see  them  delivered. 

In  August,  1856,  he  had  a  clerk  in  his  employ  named  Hatch, 
who  was  in  the  habit  of  selling  goods  for  him  and  receipting 
bills,  and  had  authority  from  him  to  do  so.  A  receipt  for  the 
goods  in  question  was  then  produced,  signed  by  Hatch,  for 
the  plaintiff,  and  which  the  plaintiff  swore  was  in  Hatch's 
handwriting. 

Upon  the  testimony,  and  without  any  proof  whatever  as  to 
the  value  of  the  goods  thus  sold,  the  plaintiff  rested  his  case, 
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whereupon  the  defendant  moved  for  a  nonsuit,  which  the 
justice  denied. 

The  defendant  then  excepted  and  offered  evidence  on  his 
part.  The  justice  subsequently  gave  judgment  for  the  plain- 
tiff, and  the  defendant  appeals,  stating,  as  one  of  his  grounds 
of  appeal,  that  the  justice  erred  in  refusing  the  nonsuit. 

The  decision  of  the  justice  upon  this  motion  was  clearly 
erroneous  and  his  judgment  must  therefore  be  reversed. 

The  plaintiff's  testimony  showed  no  cause  of  action  what- 
ever against  the  defendant,  apart  from  the  receipt,  which, 
unexplained  or  uncontradicted,  was  conclusive  against  his 
recovery.  (1  Greenleafs  Ev.  §  305.)  It  did  not  appear  that 
the  goods  were  ever  delivered,  nor  what,  if  anything,  was  their 
value. 

A  plainer  case  for  a  nonsuit  could  scarcely  be  conceived. 

I  am  aware  of  the  new  settled  rule  that  if  a  defendant,  after 
a  motion  for  a  nonsuit,  himself  supplies  the  evidence,  the  want 
of  which  formed  the  grounds  for  the  motion,  the  judgment 
will  not  be  reversed  on  appeal,  because  the  proper  evidence 
was  not  before  the  court  at  the  moment  the  nonsuit  was  asked. 
(Hyland  agt.  Sherman,  2  E.  I).  Smith,  284.) 

Here  the  defendant  did  not  supply  the  omission.  It  is  true 
he  stated  that  a  part  of  the  frames  were  delivered,  and  only 
denied  the  receipt  of  one  of  those  charged  against  him.  But 
he  furnished  no  evidence  of  the  value  of  those  he  admitted  the 
receipt  of,  beyond  describing  them  by  the  prices  stated  in  the 
receipt  produced. 

Besides,  it  appeared  that  they  were  purchased  by  him  from 
a  Mr.  Westbrook,  who  was  at  the  time  in  business  with  the 
plaintiff,  upon  the  distinct  agreement  that  the  price  should  be 
credited  on  a  note'  of  Westbrook's,  then  held  by  the  defend- 
ant. The  plaintiff  knew  of  this  arrangement  at  the  time  of 
the  sale,  and  assented  to  it.  Under  it  the  frames  were  de- 
livered, and  afterwards,  on  "Westbrook  delivering  to  the 
defendant  the  receipt  referred  to,  the  amount  charged  was 
credited  on  the  note. 

Under,  what  circumstances  the  receipt  was  obtained   by 

VOL.  XVII.  28 
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Westbrook  does  not  appear,  beyond  his  statement,  that  the 
plaintiff  agreed  to  furnish  the  frames  on  his  ("Westbrook's) 
account. 

Whether  he  paid  Hatch  in  money,  or  in  what  manner  the 
bill  was  settled,  is  not  shown,  although  the  plaintiff  might 
have  furnished  the  information  had  he  chosen  to  have  done 

80. 

His  silence  upon  this  subject  affords  a  strong  presumption 
against  his  present  claim,  and  taken  in  connection  with  the 
positive  evidence,  on  the  part  of  the  defendant,  respecting  the 
agreement,  and  the  receipt,  which  throughout  was  uncontra- 
dicted,  either  by  the  plaintiff,  denying  the  authoiity  of  Hatch 
to  give  it  in  his  name,  or  that  he  received  anything  for  it, 
satisfies  me  that  the  finding  of  the  justice  was  not  only  un- 
supported by  the  evidence,  but  was  contrary  to  it,  and  should 
be  reversed. 

Judgment  reversed. 


MONROE  COUNTY  COURT. 


In  the  matter  of  JAMES  G.  CANDEE  agt.  ERHARDT  GUNDEL- 

SHEIMER. 

A  transcript  of  a  justice's  judgment  may  be  taken  and  filed  with  the  county  clerk 
for  any  amount  less  than  $25.  And  where  the  defendant  is  a  resident  of  the 
state,  proceedings  supplementary  to  execution  may  be  instituted  against  him, 
on  return  of  execution  upon  the  judgment  by  the  sheriff,  unsatisfied. 

May  12,  1859. 

W.  J.  McPHERSON,  for  plaintiff. 
Z.  L.  DAVIS,  for  defendant. 

CHUMASERO,  County  Judge.    The  plaintiff  in  this  case  ob- 
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tained  a  judgment  against  the  defendant  before  a  justice  of  the 
peace  for  $11.50  damage,  and  $1.77  costs,  and  filed  a  transcript 
thereof  in  the  office  of  the  county  clerk ;  upon  this  judgment 
an  execution  was  issued  to  the  sheriff  of  Monroe  county,  and 
by  him  returned  nulfa  bona.  The  usual  affidavit  being  pre- 
sented to  me,  I  granted  an  order  that  the  defendant  appear 
before  a  referee  on  a  day  certain,  to  answer  concerning  his 
property ;  the  order  was  not  obeyed,  and  upon  proof  of  this 
fact,  I  granted  another  order  requiring  the  defendant  to  ap- 
pear before  me  and  show  cause  why  an  attachment  should 
not  issue  against  him  for  contempt.  He  now  appears  to  show 
cause,  and  his  counsel  insists  that  the  original  order  was  im- 
providently  granted,  and  that  the  judgment  not  being  for 
twenty  five  dollars,  exclusive  of  costs,  these  proceedings  are  not 
authorized  by  section  292  of  the  Code  of  Procedure,  and  cannot 
be  sustained.  As  this  is  a  question  of  deep  interest,  not  only 
to  the  profession,  but  to  the  community  in  general,  I  have 
given  the  matter  my  most  careful  deliberation,  and  proceed 
to  state  in  detail  the  conclusions  to  which  I  have  arrived.  I 
would  here  remark,  that  those  conclusions  have  been  equally 
a  matter  of  surprise  to  myself,  as  they  may  be  perhaps  to 
others  who  have  not  examined  this  subject  with  attention  and 
care. 

At  the  time  of  granting  the  primary  order  and  up  to  the 
able  argument  of  this  case  by  counsel  on  both  sides,  I  was 
firmly  of  the  opinion  that  this  case  could  not  be  sustained,  and 
so  expressed  myself  to  the  counsel  on  both  sides,  and  I  have  no 
doubt  but  that  I  then  declared  the  opinion  of  two-thirds  of  the 
profession  here  and  elsewhere ;  a  close  examination  of  the 
matter  has,  however,  convinced  me  that  that  opinion  was,  and 
is  erroneous,  and  I  think  any  discriminating  mind  must  arrive 
at  the  same  conclusions  to  which  I  have  been  led  in  this  case, 
on  comparing  and  reviewing  the  course  of  legislation  on  this 
subject. 

In  our  investigation  we  start  with  the  first  and  original 
enactment  authorizing  these  proceedings  "  supplementary  to 
execution,"  and  whicb  is,  section  247  of  the  Code  of  1848,  as 
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follows :  "  Whenever  an  execution  against  property  of  the 
judgment  debtor,  issued  to  the  sheriff'of  the  county  where  he 
resides,  or,  if  he  reside  out  of  the  state,  to  the  sheriff  of  the 
county  where  the  judgment  roll  is  filed,  shall  be  returned 
unsatisfied,  in  whole  or  in  part,  the  judgment  creditor  may 
obtain  an  order  from  a  judge  of  the  court  or  a  county  judge, 
requiring  the  judgment  debtor  to  appear  and  make  discovery 
on  oath  concerning  his  property,  &c." 

This  section,  it  will  be  observed,  makes  no  mention  of  jus- 
tice^ judgments,  or  transcripts  thereof,  and,  unless  aided  by 
some  other  statute,  clearly  excludes  the  idea  that  these  pro- 
ceedings could  then  be  instituted  upon  any  judgments  other 
than  those  of  courts  of  record,  for  the  simple  and  obvious  reason 
that  upon  none  other,  without  some  auxiliary,  could  an  exe- 
cution be  issued  to  the  sheriff  of  the  county. 

But  such  an  auxiliary  then  existed.  By  section  128  of  2d 
Revised  Statutes,  3d  edition,  page  344,  it  was  provided  that : 
"  It  shall  be  the  duty  of  a  justice  of  the  peace,  on  the  demand 
of  any  person  in  whose  favor  heshall  have  rendered  a  judgment 
for  above  twenty-Jive  dollars  exclusive  of  costs,  to  give  a  tran- 
script of  such  judgment."  Section  129  then  makes  it  the  duty 
of  the  clerk  of  the  county  to  file  such  transcript,  and  enter  and 
docket  a  judgment  thereon,  which  shall  be  a  lien  on  the  real 
estate  of  the  defendant  in  the  county,  and  makes  the  judgment 
so  docketed  of  the  same  force  and  effect  as  a  judgment  in  the 
court  of  common  pleas.  Here  is  the  solution  of  the  error.  Up 
to  this  period  in  the  legislative  history  of  this  subject,  the 
judgment  must  have  been  for  more  than  twenty -five  dollars, 
unless  rendered  in  a  court  of  record,  for  upon  no  other  judg- 
ment could  an  execution  issue  to  the  sheriff,  and  consequently 
could  not  have  been  brought  within  the  section  of  the  Code  of 
1848,  above  referred  to. 

Then  comes  the  Code  of  1849,  section  292,  which  is  the 
same,  almost  literally,  as  the  section  above  quoted,  contained 
in  the  Code  of  1848,  down  to  the  words :  "  Or  if  he  do  not 
reside  in  this  state,  to  the  sheriff  of  the  county  where  the  judg- 
ment roll,  or  a  transcript  of  a  justice's  judgment  is  filed*  the  only 
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difference  being  the  addition  of  the  last  clause,  "  or  a  transcript 
of  a  justice's  judgment  is  filed" 

The  only  alteration,  thus  far,  seems  to  be  the  enactment 
relating  to  a  transcript  of  a  justice's  judgment,  being  express, 
whereas,  before,  it  rested  in  implication. 

But  we  are  now  met  with  further  and  more  extensive  legis- 
lation on  this  subject.  The  legislature,  at  its  session  in  1849 
(Session  Laws,  chap.  438  ;  3d  Revised  Statutes,  page  496,  §  63, 
5tfi  ed.),  amended  the  Revised  Statutes  and  enacted  the  follow- 
ing section  in  lieu  of  section  128  of  the  old  statute  above  cited. 
"  A  justice  of  the  peace,  on  the  demand  of  any  party  in  whose 
favor  he  mny  have  rendered  a  judgment,  shall  give  a  transcript 
thereof  which  may  be  filed  and  docketed  in  the  office  of  the 
clerk  of  the  county  where  the  judgment  was  rendered;  the 
time  of  the  receipt  of  the  transcript  by  the  clerk  shall  be  noted 
thereon  and  entered  in  the  docket,  and /row  that  time  the  judg- 
ment shall  be  a  judgment  of  the  county  court"  Then,  after  stat- 
ing that  a  transcript  of  that  judgment  may  be  filed  in  any 
other  county,  &c.,  the  section  concludes  thus:  "  But  no  such 
judgment  for  a  less  sum  than  twenty  five  dollars  shall  be  a 
lien  upon  or  enforced  against  real  estate." 

Now,  it  will  be  observed  that  by  this,  the  present  statute,  a 
transcript  of  a  justice's  judgment,  for  any  amount,  however 
small,  may  be  filed  in  the  county  clerk's  office,  and  that  im- 
mediately upon  such  filing  it  becomes,  not  merely  of  the  same 
effect  and  force,  as  a  judgment  of  the  county  court,  but  actually 
a  judgment  of  the  county  court.  It  will  not  be  denied  for  a 
moment  that  a  judgment  in  the  county  court,  rendered  in  an 
action  originally  commenced  in  that  court,  irrespective  of 
amount,  could  be  made  the  basis  of  these  proceedings,  and  the 
statute  makes  the  judgment  in  this  case  positively  a  judgment 
of  this  court  from  the  time  of  filing  the  transcript. 

The  only  remaining  provision  which  it  will  be  necessary  to 
examine,  in  connection  with  the  above,  is  section  292  of  the 
present  Code,  which  must  be  read  in  connection  with  section 
63  of  the  statute,  just  above  cited,  and  is  as  follows :  "  Wlien 
an  execution  against  property  of  the  judgment  debtor,  or  of  any 
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one  of  the  several  debtors  in  the  same  judgment  issued  to  ike 
sheriff  of  the  county  where  he  resides,  or  if  he  do  not  reside  in 
the  state,  to  the  sheriff  of  the  county  where  a  judgment  roll,  or 
a  transcript  of  a  justice's  judgment  for  twenty- five  dollars  or 
upwards  is  filed,  is  returned  unsatisfied  in  whole  or  in  part, 
the  judgment  creditor  is  entitled  to  an  order,  &c." 

Kow  the  plaintiff  obtains  his  judgment  in  the  justice's  court, 
and  files  his  transcript,  it  immediately  becomes  a  judgment  of 
the  county  court:  he  issues  his  execution  to  the  sheriff  of  the 
county  where  the  defendant  resides,  has  it  returned  unsatisfied, 
and  applies  for  the  order  granted  by  section  292  of  the  Code, 
the  amount  of  the  judgment  being  material  only  in  cases  of 
non-residents,  in  whose  favor  the  legislature  seem  to  have  made 
an  exception. 

The  conclusion  to  be  derived  from  these  different  sections  is 
inevitable. 

It  was  urged  upon  the  argument,  that  the  effect  of  this  de- 
cision \\ould  be  to  repeal  that  portion  of  the  statute  relating 
to  the  lien  of  rt-al  estate.  This  is  not  necessarily  so  ;  for  these 
supplementary  proceedings  are  not  instituted  until  the  affidavit 
is  produced  that  the  sheriff  has  returned  the  execution  un- 
satisfied, which  he  could  not  do  had  the  defendant  any  real 
estate  in  the  county  upon  which  this  lien  could  be  enforced. 

I  am  not  sorry  that  the  law  bears  this  construction.  A 
large  majority  of  those  debts  which  the  courts  and  the  law 
seem  powerless  to  enforce  are  less  in  amount  than  twenty- five 
dollars,  and  these,  too,  chiefly  owing  to  operatives,  servants, 
laborers  and  persons  of  limited  means,  who  are  oftentimes 
illy  able  to  bear  the  loss,  and  depend  upon  the  scanty  pittance 
they  earn  from  day  to  day  for  the  support  of  their  families 
and  themselves.  It  is  argued  that  it  is  beneath  the  dignity  of 
the  courts  to  set  all  this  cumbrous  machinery  in  motion  for  so 
small  and  trivial  an  amount.  I  answer,  it  is  never  beneath  the 
dignity  of  the  courts  or  the  law  to  protect  the  rights  and  secure 
the  privileges  of  the  poorer  classes — to  ferret  out  dishonesty 
and  punish  fraud.  Costs  in  these  cases  are  in  the  discretion 
of  the  court :  if  the  debtor  is  poor  and  honest,  and  cannot  pay, 
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he  would  never  be  charged  with  costs ;  if,  on  the  contrary,  he 
has  property  concealed  which  the  law  cannot  reach  without 
this  searching  process,  is  dishonest  and  will  not  pay,  he  will 
be  entitled  to  but  little  sympathy.  If  condemned  by  the  law, 
he  is  compelled  to  pay  the  full  expenses  of  his  trial  and  con- 
viction, however  small  the  judgment  he  may  seek  to  evade. 

I  am,  therefore,  of  opinion,  that  these  proceedings  are  prop- 
erly instituted,  and  that  the  defendant  must  submit  himself  to 
examination ;  but  inasmuch  as  this  question  has  been  in 
doubt,  and  the  defendants  may  have  been  honestly  misled  by 
a  prevailing  public  error,  I  now  make  the  following  order: 
That  the  defendant  again  appear  before  the  referee  named  in 
the  original  order,  on  two  days'  notice  of  the  time  and  place, 
from  the  plaintiff's  attorney  ;  or  that,  in  default  thereof,  an 
attachment  issue  against  him  for  contempt. 


SUPERIOR  COURT. 

dj* 

J.  McGREGORY  agt.  JAMES  C.  WILLETT,  sheriff,  &c. 

A  sheriffs  privilege  as  bail  must  be  commensurate  with  his  liability.  Unless 
otherwise  provided,  it  seems  reasonable  that  whenever  bail  given  by  others 
can  be  relieved,  he  should  be. 

Bail  in  general  may  surrender  their  principal  after  judgment  and  execution  against 
the  person,  and  the  sheriff,  when  bail,  is  not  excepted  from  this  privilege. 

Within  twenty  days  after  suit  commenced  against  him,  the  sheriff  can  avail  him- 
self of  the  191st  section  of  the  Code,  and  surrender  his  principal  in  his 
exoneration. 

New -York  Special  Term,  July,  1859. 

HOFFMAN,  J.  This  is  an  application  that  the  sheriff  be 
exonerated  from  liability  of  Jacob  Cohen,  except  upon  sur- 
render and  commitment  of  said  Cohen  by  the  defendant  to 
the  custody  of  the  sheriff  of  the  county  of  New- York.  This 
action  was  commenced  in  December,  1858,  to  make  the  defend- 
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ant,  the  former  sheriff,  liable  for  an  escape.  The  original 
action  of  the  present  plaintiff  against  Brown  and  Cohen  was 
commenced  in  October,  1857,  and  an  order  of  arrest  was  then 
obtained  on  the  ground  of  a  fraudulent  disposition  of  property. 
Under  this  the  defendant  Cohen  was  arrested.  On  the  24th 
of  February,  1858,  judgment  was  obtained  against  both  defend- 
ants ;  and  after  the  return  of  an  execution  against  the'prop- 
erty,  unsatisfied,  Cohen  was  arrested  upon  an  execution  against 
his  person,  and  held  in  custody  by  the  present  defendant,  the 
then  sheriff  of  New- York.  About  the  10th  of  December, 
1858,  he  escaped,  and  was  suffered  by  the  defendant  to  go  at 
large. 

It  appears  that  Cohen  was  committed  to  close  custody,  and 
broke  jail  without  the  privity  or  knowledge  of  the  defendant. 
The  defendant  in  his  affidavit  swears  that  since  the  commence- 
ment of  the  action  Cohen  has  been  retaken  by  the  defendant, 
and  lodged  in  the  jail  of  the  county  of  New- York,  and  is  now 
in  custody  of  the  sheriff,  upon  a  surrender  and  commitment 
by  the  defendant  in  exoneration.  Also,  that  the  said  Cohen 
is  utterly  insolvent. 

The  present  sheriff  certifies  that  Cohen  is  in  his  custody, 
upon  the  committitur  of  the  present  defendant,  in  his  exonera- 
tion in  a  suit  of  McArthur  and  others  in  the  supreme  court. 
The  committitur  endorsed  on  the  execution  in  this  suit  is 
dated  23d  of  May,  1859.  The  office  of  the  defendant  as  sheriff 
expired  on  the  31st  of  December,  1858.  Kelly  succeeded  in 
his  place. 

By  an  order  of  the  24th  of  May,  1859,  the  time  for  the  sur- 
render of  Cohen  was  extended  for  twenty  days,  with  a  reserva- 
tion of  all  questions  as  to  the  right  of  the  defendant  to  make 
such  a  surrender.  It  seems  that  the  surrender  was  actually 
made  on  the  24th  of  May. 

The  affidavit  of  the  attorney,  as  to  his  information  that  the 
present  sheriff  had  denied  holding  upon  the  surrender  in  this 
suit,  cannot  countervail  the  legal  effects  of  the  copy  the  exe- 
cution and  surrender  in  this  suit,  served  upon  the  present 
sheriff,  if  the  defendant  has  the  right  to  make  such  surrender. 
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The  sheriff  must  be  bound  by  the  detainer,  whatever  becomes 
of  the  execution  in  the  other  suit. 

The  right  of  bail  to  surrender  their  principal  was  originally 
ex  gratia  only.  It  grew  to  be  considered  as  a  right.  (Peters- 
dorfon  Bail,  397 ;  Brownlow  agt.  Forbes,  Johnson's  Rep.  101.) 

It  was  to  be  exercised  as  a  matter  of  right  before  return  of 
a  ca.  sa.  against  the  principal.  A  surrender  after  this  grew 
from  a  matter  of  privilege  into  merely  a  matter  of  right. 

By  the  Code,  in  case  of  an  escape,  or  bail  not  having  been 
given,  the  sheriff  is  responsible  as  bail  (§  201),  and  he  would 
be  proceeded  against  as  such  upon  his  official  bond.  (9 
Howard,  180,  188.) 

His  privilege  as  bail  must  be  commensurate  with  his  liability. 
Unless  otherwise  provided,  it  seems  reasonable  that  whenever 
bail  given  by  others  can  be  relieved,  he  should  be. 

Bail  in  general  may  surrender  after  judgment  and  execu- 
tion against  the  person.  Is  the  sheriff,  when  bail,  excepted 
from  this  privilege  ?  (§  191.) 

There  is  nothing  to  constitute  such  an  exception  in  the  lan- 
guage or  spirit  of  the  Code. 

In  Buckman  agt.  Gourley  (9  Howard,  180),  it  was  expressly 
held  that  the  sheriff  could  avail  himself  of  the  191st  section, 
and  surrender  his  principal  in  his  exoneration  within  twenty 
days  after  suit  was  commenced  against  him. 

The  application  is  made  in  due  time,  under  the  Code  and 
the  order  of  special  term  of  24th  May,  1859. 

I  think  the  statute  referred  to,  as  to  assignment  of  persons  to 
a  new  sheriff  (2  Rev.  Stat.  439,  §  67),  has  no  application. 

Motion  granted,  order  to  be  drawn  and  settled  on  motion. 
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SITPKEME  COURT. 

THE  BOARD  OF  COMMISSIONERS  OF  EXCISE  OF  THE  COUNTY 
OF  CAYUGA  agt.  PHILIP  R.  FREEOFF. 

The  term  "strong  or  spirituous  liquors,"  expressed  in  the  13th  section  of  the  act 
of  1857  (to  suppress  intemperance,  Ac.),  includes  ale  and  strong  beer ;  and  a  sale 
thereof  under  five  gallons,  without  a  license,  forfeits  the  penalty  of  $50,  men- 
tioned in  that  section,  for  each  offence. 

Cayuga  Circuit  and  Special  Term,  January,  1858. 

MOTION  by  the  plaintiffs  for  judgment  upon  the  ninth  and 
tenth  counts  of  the  complaint. 

The  complaint  contained  ten  counts.  The  ninth  count 
alleged  that  the  defendant,  on  the  25th  day  of  December,  1857, 
at  the  city  of  Auburn,  in  the  county  of  Cayuga,  sold  strong 
and  spirituous  liquors  and  wines,  to  wit :  rum,  gin,  brandy, 
whisky,  port  wine,  ginger  wine,  ale  and  strong  beer,  in  quan- 
tities less  than  five  gallons  at  a  time,  without  having  a  license 
therefor  granted  according  to  law,  contrary  to  the  provisions 
of  section  13,  chapter  628,  of  the  laws  of  1857,  entitled  "An 
act  to  suppress  intemperance,  and  to  regulate  the  sale  of  in- 
toxicating liquors,"  passed  April  16th,  1857,  and  claiming  that 
the  defendant  was  liable  therefor  to  pay  the  plaintiifs  the  sum 
of  $50. 

The  tenth  count  was  like  the  ninth,  excepting  that  the  sale 
was  stated  to  have  taken  place  on  the  1st  day  of  January, 
1858. 

The  defendant's  answer  denied  the  allegations  of  the  com- 
plaint, "  so  far  as  they  charge  this  defendant  with  selling  dis- 
tilled liquors  and  wines  and  ale  and  strong  beer  more  than 
twice,  and  he  admits  the  selling  of  ale  and  strong  beer  as 
alleged  in  the  ninth  and  tenth  counts  in  the  plaintiffs'  com- 
plaint." 

The  parties,  by  their  attorneys,  entered  into  a  stipulation 
by  which  the  truth  of  the  defendant's  answer  was  admitted, 
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and  by  which  the  charges  in  the  complaint  against  the  defend- 
ant, except  as  thus  admitted,  were  waived. 

B.  F.  HALL,  for  complainants. 
H.  T.  COOK,  for  defendant. 

WELLES,  Justice.  The  only  question  presented  for  the 
consideration  of  the  court  arises  upon  the  admission,  in  the 
answer,  of  the  sales  by  the  defendant,  on  the  25th  of  December, 
1857,  and  on  the  1st  of  January,  1858,  of  ale  and  strong  beer, 
without  having  a  license  therefor  granted  according  to  law. 

The  13th  section  of  the  act  of  1857,  which  the  plaintiffs 
claim  has  been  violated,  is  in  the  following  words:  "Who- 
ever shall  sell  any  strong  or  spirituous  liquors  or  wines  in 
quantities  less  than  five  gallons  at  a  time,  without  having  a 
license  therefor,  granted  as  herein  provided,  shall  forfeit  fifty 
dollars  for  each  offence." 

The  question,  then,  is  simply,  whether  ale  and  strong  beer  are 
strong  and  spirituous  liquors  within  the  sense  of  the  section 
cited.  Upon  this  question,  there  is,  in  my  opinion,  no  ground 
for  entertaining  a  doubt. 

In  the  case  of  Nevin  agt.  Ladue  (3  Denio,  43),  this  precise 
question  was  considered  and  decided.  It  was  there  held  that 
ale  and  strong  beer  were  included  in  the  terms  "  strong  or  spir- 
ituous liquors"  as  used  in  the  excise  law  of  the  Revised 
Statutes  (1  R.  S.  680,  §  15),  making  it  penal  to  sell  such 
liquors  in  quantities  under  five  gallons  at  a  time,  without  a 
license. 

The  description  of  the  liquors,  the  sale  of  which,  without 
license,  is  prohibited,  is  identical  in  the  Revised  Statutes  and 
the  act  of  1857.  By  the  26th  section  of  the  former  act  it  is 
provided,  that  no  person  should  be  subject  to  be  prosecuted, 
by  virtue  of  the  provisions  of  that  title,  for  selling  metheglin, 
currant  wine,  cherry  wine  or  cider.  The  omission  of  this 
exception  in  the  present  law  does  not  affect  the  construction 
of  the  words  ale  and  strong  beer,  as  given  by  the  court  in  the 
case  referred  to. 
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The  case  of  Nevin  agt.  Ladue  was  reviewed  in  the  court  of 
errors  (3  Denio,  437),  and,  although  the  judgment  of  the 
supreme  court  was  reversed  on  another  ground,  the  decision 
of  the  supreme  court  on  the  point  in  question  was  left  not 
only  undisturbed,  but  was  fully  sustained  by  the  chancellor 
in  an  elaborate  opinion  delivered  by  him.  In  the  views 
expressed  by  Judge  JEWETT  in  the  supreme  court,  and  by 
Chancellor  WALWORTH  in  the  same  case  in  the  court  of  errors, 
on  the  question  now  under  consideration,  I  entirely  concur. 
Those  eminent  jurists  have  exhausted  the  argument  upon  the 
question  ;  and  it  would  be  supererogation,  not  to  say  temerity 
and  presumption  in  me  to  attempt  to  add  to  the  force  of  their 
reasoning. 

I  am  admonished,  therefore,  to  omit  any  further  discussion 
of  the  question  in  this  place.  Since  the  decision  of  the  case 
referred  to,  the  question  has  been  regarded  as  settled,  and 
should  not  now  be  disturbed. 

The  plaintiffs  are  therefore  entitled  to  judgment  for  one 
hundred  dollars,  being  two  penalties  of  fifty  dollars  each. 

Ordered  accordingly. 


SUPKEME  COURT. 
JOSEPH  RIPLEY  agt.  THE  ASTOR  INSURANCE  COMPANY. 


Where  there  is  a  stipulation  in  a  policy  of  insurance  requiring  the  insured  to  sue, 
if  at  all,  in  twelve  months,  it  operates  as  a  forfeiture,  and  will  be  construed 
strictly.  Slight  evidence  of  waiver  will  be  sufficient  to  defeat  its  application. 

Where  a  mortgagor  takes  a  policy  of  insurance  in  his  own  name,  with  the  cus- 
tomary clause :  "  Loss,  if  any,  payable  to  A.  B.,  mortgagee,"  A.  B.  only  in 
such  a  case  (the  mortgage  being  unsatisfied)  can  maintain  an  action  for  the 
insurance ;  the  mortgagor  cannot  assign  the  claim  to  another,  so  that  the 
assignee  can  sustain  an  action  upon  a  loss  .under  the  policy.  And  this  rule 
applies  to  any  party  who,  under  a  stipulation  in  a  policy  taken  by  him,  makes 
the  loss  payable  to  another. 

New -York  General  Term,  May,  1859. 

Present,  Justices  ROOSEVELT,  CLEKKE  and  PRATT. 
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By  the  court — ROOSEVELT,  Justice.  This  court  at  general 
term  having  decided  that  a  stipulation,  requiring  the  insured 
to  sue,  if  at  all,  in  twelve  months,  although  binding  originally, 
may  be  waived  by  the  language  or  conduct  of  the  parties ;  and 
the  jury  on  the  second  trial  having  found  that  in  the  present 
instance  there  was  such  waiver,  we  are  now  to  inquire  whether 
that  finding  and  the  rulings  which  led  to  it  were  warranted  by 
the  law  and  the  testimony.  A  twelve  months'  statute  of 
limitations,  although  assented  to  by  the  parties,  operates  as  a 
forfeiture.  It  is,  therefore,  to  be  construed  strictly.  Slight 
evidence  of  waiver,  as  in  other  cases  of  forfeiture,  will  be  suffi- 
cient to  defeat  its  application.  "  A  positive  act  of  the  defend- 
ants, intended  to  induce  postponement,"  is  not  necessary. 
Silence  on  the  subject,  in  the  midst  of  negotiations  for  settle- 
ment during  the  year,  however  intended,  was  held  by  the 
general  term  to  be  competent  evidence  to  go  to  the  jury,  and, 
if  competent,  its  weight  was  to  be  determined  by  them.  The 
court,  especialty  to  aid  a  forfeiture,  and  a  very  harsh  one,  too, 
will  not  scrutinize  very  closely  their  verdict  on  such  a  point : 
nor,  I  may  add,  the  rulings  of  the  judge  at  the  trial,  unless 
very  clearly  erroneous.  Dismissing,  then,  the  question  of  the 
twelve  months  instead  of  six  years  limitation,  which  was  in 
effect  disposed  of  in  the  order  directing  the  second  trial,  I  shall 
proceed  to  consider  the  case  on  its  merits. 

It  is  contended  by  the  insurance  company  that  by  a  stipula- 
tion in  the  policy  the  insured  were  to  keep  a  watchman  in  the 
mill  every  night ;  that  the  loss  sued  for  occurred  in  the  night 
time ;  that  there  was  no  watchman  on  the  premises  when  it 
occurred,  and  as  a  consequence  that  the  company  are  not  bound 
to  indemnify.  The  fire,  it  is  conceded,  took  place  on  the 
morning  of  the  8th  of  April,  1849,  between  three  and  four 
o'clock,  and  of  course  in  the  night  time.  It  was,  however,  a 
Sunday  ;  and  the  sabbath,  it  is  contended  by  express  terms,  as 
well  as  by  custom,  was  excepted  from  the  stipulation — a 
position  which,  as  it  seems  to  me  on  both  grounds,  is  well 
taken.  The  policy  was  based  on  a  written  survey  in  the  form 
of  question  and  answer.  To  the  question  whether  the  mill 
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was  left  alone  at  any  time  after  the  watchman  goes  off  duty  in 
the  morning,  the  parties  answered :  "  Only  at  meal  times,  and 
on  the  sabbath  and  other  days  when  the  mill  does  not  run." 
Literally  construed,  this  language  perhaps  imports  that  the 
watchman,  although  off  duty  on  the  sabbath,  was  only  so  during 
the  same  hours  as  on  other  days — a  construction  which,  it  is 
supposed,  is  confirmed  by  the  answer  to  another  interrogatory, 
in  \\hich  the  parties,  when  asked  whether  there  is  a  watchman 
in  the  mill  during  the  night,  respond,  without  exception,  "there 
is  a  watchman  nights."  Now,  it  seems  to  me,  that  as  the  par- 
ties had  the  idea  of  the  sabbath  in  their  minds,  and  as  all  the 
interrogatories  were  written  down  and  all  together  read  over 
before  any  one  was  answered,  if  it  had  been  intended  that  any 
portion  of  the  sabbath  was  to  be  violated  by  service  labor, 
the  expression  used,  instead  of  being  merely  "  nights,"  would 
have  been  "  every  night,"  or  perhaps  still  stronger,  "  every 
night,  Sundays  included."  Suppose,  speaking  of  a  pre-emi- 
nently industrious  mechanic,  or  even  professional  man,  one 
should  say  that  he  worked  hard  o'  nights,  would  any  person 
understand  that  the  expression  was  intended  to  convey  the 
idea  that  he  worked  after  12  P.  M.  on  Saturday,  and  before 
12  P.  M.  on  sunday  ?  All  language,  be  it  ever  so  general, 
has  its  implied  limitations — and  even  the  man  who  is  "forever 
at  work  "  rests  some  portion  of  the  twenty-four  hours,  and 
some  one  day  of  the  seven.  If,  then,  he  who  is  "  forever  at 
work  "  rests  on  Sundays,  and  befo.e  daylight  as  well  as  after, 
he  who  works  "  of  nights"  must  certainly  be  regarded  as  hav- 
ing the  same  privilege. 

As  to  so  much  of  the  loss  as  arose  from  the  destruction  of 
the  "stock,"  the  indemnity  by  the  express  terms  of  the  policy 
was  payable,  not  to  the  mill  owners,  but  to  Sheldon  &  Co.,  the 
owners  of  the  stock.  The  mill  owners,  therefore,  even  if  they 
desired  to  do  so,  could  not  assign  the  claim  to  the  plaintiff. 
They  occupied  the  same  position  in  that  respect  as  mort- 
gagors, taking  a  policy  in  their  own  name,  but  with  the  cus- 
tomary clause :  "  Loss,  if  any,  payable  to  A.  B.,  mortgagee." 
A.  B.,  arid  A.  B.  only,  in  such  case — the  mortgage  being 
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unsatisfied — could  maintain  the  action.  Sheldon  &  Co.,  so  far 
as  respects  the  stock,  were  not  only  the  sole  parties  in  interest, 
but  the  sole  parties  to  whom  the  insurers,  in  case  of  loss,  had, 
as  we  have  seen  by  the  terms  of  the  policy,  contracted  to  pay. 
A  new  trial  must,  therefore,  be  granted  unless  the  plaintiff 
waives  that  portion  of  the  damages  found  by  the  jury  which  is 
applicable  solely  to  the  stock.  If  that  be  waived,  judgment 
for  the  balance  should  be  entered  for  the  plaintiff. 


SUPREME  COURT. 

GORDON  L.  FORD  agt.  GEORGE  L.  SAMPSON. 

* 

Where  the  plaintiff  alleges  title,  and  that  the  premises  are  in  possession  of  the 
defendant,  and  demands  possession,  an  answer  which  merely  denies  possession 
of  the  premises  does  not  put  in  issue  the  plaintiff's  title,  and  no  question  of 
adverse  possession  arises  in  the  case. 

To  form  an  issue  of  title  upon  the  plaintiff's  allegations,  while  a  stranger  was  in 
possession,  claiming  the  title,  the  defendant  should  have  set  up  title  in  him- 
self, or  title  out  of  the  plaintiff. 

Second  District,  General  Term,  PougJilceepsie,  May,  1859. 
Present,  LOTT,  EMOTT,  BROWN  and  DAVIES,  Justices. 
APPEAL  from  judgment  at  special  term. 

By  the  court — BROWN,  Justice.  The  parties  to  this  action 
are  owners  of  separate  lots  of  ground,  adjoining  and  upon  the 
west  side  of  Columbia  street,  in  the  city  of  Brooklyn,  and  this 
action  is  brought  to  recover  a  small  gore  of  land  six  inches 
wide  in  the  rear  and  running  out  to  a  point  thirty-five  feet 
easterly  from  the  rear  of  the  lots,  and  which  the  plaintiff  claims 
is  included  within  the  lines  of  his  lot,  and  is  now  in  the  pos- 
session of  the  defendant.  The  proof  shows  that  the  gore  of 
land  in  controversy  is  within  the  defendant's  enclosure  and  on 
his  side  of  the  division  fence.  George  S.  Howland  owned 


448  NEW-YORK  PRACTICE  REPORTS. 

Ford  agt.  Sampson. 

both  the  lots  in  the  year  1841,  and  is  the  common  source  of 
title.  He  conveyed  the  plaintiff's  lot  to  Wildes  Thomas 
Thompson,  by  deed  dated  Jane  21st,  1842,  who  conveyed 
to  "William  S.  Wetmore  by  deed  dated  September  7th.  1848. 
"William  S.  Wetmore  conveyed  to  the  plaintiff  t>y  deed  bear- 
ing date  April  19th,  1856.  The  title  deeds  of  the  defendant 
were  not  produced  upon  the  trial,  so  that  we  do  not  see  pre- 
cisely when  he  or  his  grantors  mediate  or  immediate  enter  into 
possession.  If  the  question  of  adverse  possession  arose  in 
the  case,  as  the  counsel  for  the  defendant  supposed  upon 
the  argument,  this  fact  would  have  been  important ;  but,  in 
the  view  I  shall  take  of  the  case,  it  cannot  be  of  any  conse- 
quence. 

The  complaint  sets  out  the  plaintiff's  seizin  in  fee  simple  of 
the  entire  lot  upon  the  westerly  side  of  Columbia  street, 
describing  it  by  the  same  metes  and  bounds  as  those  contained 
in  the  several  deeds  of  conveyance  to  which  I  have  referred, 
and  then  alleges  that  the  defendant  is  in  possession  of  a  por- 
tion of  the  lot,  being  the  gore  in  controversy,  which  is  also 
described  by  metes  and  bounds.  It  also  alleges  that  possession 
of  the  gore  or  small  lot  was  demanded  of  the  defendant,  and 
that  he  refused  and  still  refuses  to  deliver  up  the  same  to  the 
plaintiff. 

To  these  distinct  and  specific  allegations  the  defendant 
answers  that  he  denies  that  he  was  in  possession  of  the 
premises  claimed  and  described  in  the  complaint.  He  also 
denies  the  demand  of  the  possession,  and  the  unlawful  with- 
holding thereof. 

The  title  of  the  plaintiff  is  not  put  in  issue  by  the  pleadings, 
for  nothing  is  controverted  by  the  defendant's  answer,  but  the 
defendant's  possession,  the  plaintiff's  demand  of  the  possession, 
and  the  unlawful  withholding  thereof  by  the  defendant.  No 
question  of  adverse  possession  arises  in  the  case,  for  if  it  was 
the  design  of  the  defendant  to  put  in  question  the  validity  and 
force  of  the  plaintiff's  deed  to  pass  the  title  to  the  lands  in 
dispute,  while  a  stranger  was  in  possession,  claiming  the  title, 
he  should  have  framed  his  answer  accordingly,  and  set  up  the 
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title  in  himself,  or  title  out  of  the  plaintiff,  and  thus  the  title 
would  have  been  put  in  issue. 

Both  the  surveyors  concur  that  the  plaintiff's  deed  covers 
the  premises  in  dispute,  and  the  letter  of  the  plaintiff  of  the 
date  of  the  1st  of  July,  1858,  and  the  defendant's  reply  thereto 
prove  that  the  possession  was  demanded  and  refused. 

Judgment  should  be  entered  that  the  plaintiff  recover  from 
the  defendant  the  premises  described  in  the  complaint,  with 
costs. 


SUPEEME  COUBT. 
VERNON  P.  NOTES  agt.  JOSIAH  H.  BURTON  and  others. 

•The  supreme  court  can,  during  the  year,  recognize  a  mechanic's  lien  as  existing  on 
premises,  and  can  continue  the  property  or  keep  its  proceeds  in  court  subject 
to  the  lien,  if  proper  proceedings  are  taken  to  enforce  it,  and  may  perhaps 
obtain  jurisdiction  so  far  ovel-  the  subject  matter  as  to  order  the  lien  to  be  dis- 
charged by  payments,  if  brought  to  a  close  withiu  the  year,  or  if  proceedings 
are  still  pending  for  that  purpose. 

But  this  court  can  give  no  judgment  ordering  the  property  to  be  sold  to  satisfy 
the  lien,  either  before  or  after  the  year  expires,  because  such  judgment  can 
only  be  rendered  by  the  common  pleas,  and  the  proceeding  is  not  one  known 
to  this  court  or  to  the  common  law. 

By  the  statute  a  mechanic's  lien  (in  the  city  of  New-York)  ceases  after  one  year 
from  the  time  of  filing,  unless  the  party  filing  it,  within  that  time  commences 
proceedings  in  the  court  of  common  pleas  to  bring  it  to  a  close ;  and  the  fact 
of  the  party,  in  whose  favor  the  lien  is  filed,  being  made  a  party  to  a  foreclosure 
suit  of  the  premises  does  not  release  him  from  instituting  such  proceedings. 

A  purchaser  of  premises  in  good  faith,  without  notice,  and  for  a  valuable  con- 
sideration, is  not  bound  to  take  notice  of  a  mechanic's  lien  filed  against  a  for- 
mer owner,  who  conveyed  the  premises  to  such  purchaser's  grantor  (whether 
fraudulently  or  not)  previous  to  the  filing  of  such  lien.  He  is  not  bound  to 
notice  any  lien  filed  after  his  grantor's  title  was  recorded. 

New -York  Special  Term,  May,  1859. 

INGRAHAM,  Justice.     On  a  reference  to  ascertain  who  was 
entitled  to  the  surplus,  on  a  sale  of  mortgaged   premises, 
VOL.  XVII.  29 
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Bailey,  one  of  the  defendants,  claimed  the  amount  due  him, 
under  the  mechanics'  lien  law,  for  work  done  upon  the 
premises  sold. 

This  work  was  done  for  Wm.  L.  Johnson,  contractor,  with 
Warren  Berrian  and  Josiah  H.  Burton,  and  the  notice  of  lien 
was  filed  on  September  28,  1857.  Berrian  never  held  the 
title  of  the  property.  Burton,  in  whom  the  title  was,  conveyed 
the  premises  to  Leeds  by  deed,  May  16,  1857,  and  Leeds  con- 
veyed the  premises  to  Ogden,  on  February  1,  1858,  by  deed 
recorded  February  19,  1858. 

On  the  hearing  before  the  referee,  Bailey  offered  to  prove 
the  facts  necessary  to  sustain  a  lien  against  Burton,  and  a  con- 
tract with  Berrian,  made  by  Burton  for  sale  of  premises,  and 
that  the  conveyance  to  Leeds  was  intended  to  defraud  the 
workmen  out  of  their  liens.  No  offer  was  made  to  show  that 
Ogden  was  cognizant  of  these  facts.  It  appears  to  me  there 
are  several  reasons  why  Bailey's  lien  cannot  be  enforced. 
First,  the  lien  has  expired.  By  the  statute  the  lien  ceases 
after  one  year  from  the  time  of  filing,  unless  the  party  filing  it 
within  that  time  commences  proceedings  in  the  court  of  com- 
mon pleas,  to  bring  it  to  a  close.  (.Vfess.  Laws  1851,  p.  954.) 

The  fact  of  his  being  made  a  party  to  this  action  does  not 
release  him.  The  lien  still  ceases  after  a  year,  because  he  has 
not  done  what  the  statute  declares  to  be  necessary  to  continue 
the  lien  in  force  after  that  period.  During  the  year  this  court 
could  recognize  the  lien  as  existing,  and  could  continue  the 
property  or  keep  its  proceeds  in  court,  subject  to  the  lien,  if 
proper  proceedings  were  taken  to  enforce  it,  and  might  per- 
haps obtain  jurisdiction  so  far  over  the  subject  matter  as  to 
order  the  lien  to  be  discharged  by  payments,  if  it  were  brought 
to  a  close  within  the  year,  or  if  proceedings  were  still  pend- 
ing for  that  purpose.  But  they  could  give  no  judgment 
ordering  the  property  to  be  sold  to  satisfy  the  lien,  either 
before  or  after  the  year  expired,  because  that  judgment  can 
only  be  rendered  by  the  common  pleas,  and  the  proceeding  is 
not  one  known  to  this  court  or  to  the  common  law. 

Another  reason  why  the  defendant  Bailey  is  not  entitled  to 
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a  share  of  the  surplus  is,  that  neither  Berrian  nor  Burton  held 
the  fee  at  the  time  of  filing  the  notice  of  lien.  Burton  had 
some  months  previously  sold  the  property  to  Leeds,  whether 
fraudulently  or  not  is  immaterial,  because  Ogden  had  pur- 
chased from  Leeds  innocently  for  value  and  without  notice  of 
the  lien.  He'had  no  notice  of  the  filing  of  the  lien  in  Sep- 
tember, because  Leeds  obtained  the  title  previously,  and  whe- 
ther he  held  it  for  Burton  or  not,  Ogden,  not  knowing  that 
fact,  was  not  bound  to  take  notice  of  any  lien  filed  after  Bur- 
ton's deed  was  recorded. 

Even  if  Ogden  had  knowledge  of  the  fraud,  the  conveyance 
was  good  between  the  parties.  The  creditors  had  their  remedy 
in  an  action  for  equitable  relief,  but,  if,  instead  of  resorting  to 
that  remedy,  they  neglected  their  rights  and  suffered  their 
lien  to  expire,  it  is  now  too  late  to  ask  the  court  to  enforce  it. 

I  see  no  ground  upon  which  Bailey  is  entitled  to  relief. 
The  ruling  of  the  referee  was  right,  and  the  order  made  by 
him  should  be  affirmed. 


SUPEEME  COUET. 

OSMER  B.  WHEELER  and  others,  Commissioners  of  Excise, 
agt.  EDWARD  M.  CALKINS. 

The  court  will  not  grant  new  trials  for  errors  of  judgment  in  the  jury  in  weighing 

the  evidence,  in  penal  actions  and  those  of  a  kindred  character,  where  the 

verdict  is  for  the  defendant. 
So  held  in  this  case,  where  the  action  was  for  a  violation  of  the  excise  law  of 

1857,  and  the  jury  rendered  a  verdict  for  the  defendant,  as  it  seems,  dkectly 

against  the  evidence. 

Albany  General  Term,  March,  1859. 

HARRIS,  GOULD  and  HOGEBOOM,  Justices. 

THIS  is  an  appeal  by  the  plaintiffs  from  a  judgment  ren- 
dered in  favor  of  the  defendant  by  a  justice  of  the  peace  of 
Sullivan  county,  and  certified  to  this  court  by  the  county 
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judge  of  that  county,  on  account  of  his  affinity  to  one  of  the 
appellants.  The  action  was  to  recover  two  penalties  of  $50 
each,  for  a  violation  of  the  excise  law  of  1857,  in  selling  strong 
and  spirituous  liquors  and  wines  in  quantities  less  than  five 
gallons  at  a  time  without  having  a  license  therefor,  the  same 
being  alleged  to  have  been  sold  not  to  be  drank*  in  the  defend- 
ant's inn,  tavern  or  hotel.  The  defendant  had  a  tavern  keep- 
er's (but  not  a  grocer's)  license,  which  allowed  him  to  sell 
liquors  and  wines  to  be  drank  in  his  inn,  tavern  or  hotel.  The 
plaintiffs  proved  repeated  sales  of  liquors  by  defendant  to 
different  persons,  in  one  case  half  a  gallon,  in  another  a  pint 
of  brandy,  in  another  a  pint  of  rum,  in  another  a  pint  of 
whisky,  all  of  which  was  taken  out  of  the  defendant's  house 
and  drank  out  of  the  same.  The  cause  being  submitted  to  the 
jury,  they  returned  a  verdict  of  "  no  cause  of  action,"  on  which 
the  justice  rendered  a  judgment  for  defendant,  with  $5  costs, 
and  the  plaintiffs  appealed. 

W.  J.  GROO,  for  plaintiffs. 
I.  ANDERSON,  for  defendant. 

By  the  court — HOGEBOOM,  Justice.  The  evidence  of  a  vio- 
lation of  the  statute  is  very  decided — almost  irresistible. 
Everything  was  positively  proved,  except  the  defendant's 
intent  that  the  liquor  sold  should  be  drank  out  of  his  house, 
and  as  to  that,  the  circumstances  showing  such  intent  were 
BO  strong  that  it  is  difficult  to  see  how  the  jury  could  have 
come  to  a  conclusion  favorable  to  the  defendant.  Never- 
theless they  have  done  so,  and  the  sole  question  is,  whether, 
this  being  a  penal  action,  and  the  verdict  being  for  the  defend- 
ant, the  court  will  interfere  simply  upon  the  ground  that  the 
verdict  is  against  the  weight  of  evidence.  No  rule  of  law 
seems  to  have  been  violated.  It  is  not  pretended  that  the 
defendant's  license  authorized  sales  of  liquor  to  be  drank  off 
from  the  premises,  nor  would  such  a  pretence,  if  made,  have 
been  sustainable.  (Moore  agt.  Benson,  15  Wend.  260.)  But 
the  difficulty  in  the  plaintiff's  case  consists  in  the  rule  adopted 
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by  the  courts,  and  seemingly  well  established  and  uniformly 
acted  on,  not  to  grant  new  trials  for  errors  of  judgment  in  the 
jury  in  weighing  the  evidence  in  penal  actions  and  those  of  a 
kindred  character,  where  the  verdict  is  for  the  defendant 
'The  rule  has  become  firmly  fixed  and  has  been  repeatedly 
recognized  by  this  court.  (Seymour  agt.  Day,  2  Strange,  899  ; 
Mattison  agt.  Allanson,  2  Strange,  1238  ;  Comfort  agt.  Thomp- 
son, 10  Johns.  101  ;  Baker  agt.  Richardson,  1  Cowen,  77  ;  Jarvis 
agt.  Hatliaway,  3  Johns.  180  ;  Hurten  agt.  Hopkins,  9  Johns. 
36  ;  Rundell  agt.  Butter,  10  Wend.  119  ;  Overseers  of  the  Poor 
of  Rochester  agt.  Lunt,  15-  Wend.  565  ;  Mansfield  agt  Wheeler  •, 
23  JFend  79  ;  Lawyer  agt.  &»«'&,  1  Den.  207.)  The  cases 
are  so  numerous  that  I  am  unwilling  to  disturb  them,  and  as 
there  is  no  allegation  of  tampering  with,  or  misconduct  of  the 
jury,  I  am  of  opinion  that  the  judgment  should  be  affirmed. 


>3*-ns 


JACKSON  agt.  FASSIT. 

Where  a  cause  is  tried  at  the  circuit  and  exceptions  are  taken  to  the  charge  of 
the  judge,  and  judgment  is  entered  up,  another  judge  sitting  at  special  term  has 
no  jurisdiction  to  hear  a  motion  for  a  new  trial  on  such  exceptions  solely.  One 
judge  cannot  review,  and  perhaps  reverse,  the  opinions  of  one  of  his  brethren 
having  precisely  the  same  authority  as  himself. 

The  remedy  of  the  unsuccessful  party,  after  a  final  judgment  at  the  circuit,  is  an 
application  for  a  new  trial  at  the  general  term,  by  a  regular  appeal  hi  the  mode 
prescribed. 

The  judge  holding  the  circuit  may,  before  rendering  final  judgment,  hear  further 
argument,  and  grant  a  new  trial,  if  upon  more  mature  reflection  it  should 
appear  proper;  or  send  the  case  directly  (without  final  judgment)  to  the 
general  term. 

New-  York  Special  Term,  January,  1859. 
MOTION  for  a  new  trial  on  exceptions. 

EOOSEVELT,  Justice.     This  cause  was  tried  at  the  circuit 
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Certain  exceptions  were  taken  by  the  defendant  to  the  charge 
of  the  judge,  and  a  motion  is  now  made  at  special  term  before 
a  different  judge,  on  the  exceptions  thus  taken,  and  on  no 
other  grounds,  for  a  new  trial  after  judgment  has  been  entered 
up.  The  effect  of  such  motions,  if  entertained,  it  is  obvious, 
is  to  present  the  unseemly  spectacle  of  a  single  judge  review- 
ing, and,  it  may  be,  reversing,  the  opinions  of  one  of  his 
brethren  having  precisely  the  same  authority  as  himself. 

It  is  said  the  Code,  whether  seemly  or  unseemly,  warrants 
the  proceeding.  Section  265  declares  that  a  motion  for  a  new 
trial,  on  exce/>tions,  must,  in  the  first  instance,  be  heard  and 
decided  at  "  the  circuit  or  special  term,"  unless  thejudye  at  t/ie 
trial  directs  them  to  be  heard  first  at  general  term,  ai'd  in  the 
meantime  suspends  the  judgment.  A  fair  interpretation  of 
this  clause  would  seem  to  be,  that  the  judge  holding  "  the 
circuit  or  special  term  "  at  which  the  cause  was  tried,  and 
whose  rulings  were  excepted  to,  might,  before  rendering  final 
judgment,  on  Lis  own  first  impressions,  be  called  upon  to  hear 
furih  r  argument  and  to  grant  a  new  trial,  if  upon  more  mature 
reflection  it  should  appear  proper ;  or,  to  send  the  case  directly 
without  final  judgment  to  the  general  term.  Indeed,  the  264th 
section  expressly  provides  that  the  judge  "  who  tries  the 
cause"  may,  in  his  discretion,  en  ertain  a  motion,  to  be  made 
on  i.is  minutes,  to  set  aside  a  verdict  and  grant  a  new  trial  on 
exceptions ;  but  in  that  case  the  motion  can  only  be  heard  at 
the  same  term  or  circuit.  It  is  the  same  judge  and  not  another 
who  rehears  the  objections.  And  this  he  does  not  after,  but 
before  judgment.  Instead  of  permitting  the  clerk  to  "  enter 
judgment  in  conformity  with  the  verdict,"  he  directs  him  to 
enter  "an  order  that  the  cause  be  reserved  for  argument  or 
further  consideration,"  in  other  words,  that  the  judgment  be 
suspended  for  his  own  review  of  the  exceptions  prior  to  the 
review  by  the  general  term.  And  this  interpretation  is  in 
harmony  with  the  language  of  the  title  on  appeals,  which 
declares,  that  "  the  only  mode  of  re  viewing  a  judy  ment  or  order 
in  a  civil  action  shall  be  that  prescribed  by  this  title."  A 
motion  for  a  new  trial,  after  judgment,  on  exceptions  merely, 
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is,  in  effect,  an  appeal  upon  the  law ;  and  is  to  all  intents  and 
purposes  a  mere  "  mode  of  reviewing  that  judgment."  Is  it 
the  mode  prescribed  by  the  title  referred  to  ?  An  appeal 
upon  the  law,  in  all  cases,  says  section  348,  may  be  taken  to 
the  general  term,  from  a  judgment  entered  on  the  direction  of  a 
single  judge  of  the  same  court;  and  it  must  be  taken,  says 
section  332.  within  thirty  days  after  written  notice  of  "  the 
judgment."  As  the  mode  prescribed,  therefore,  in  such  cases 
is  by  appeal  to  the  general  term,  and  as  that  is  the  only  mode 
prescribed,  any  other  mode  of  effecting  a  review  is,  in  effect, 
prohibited.  The  unsuccessful  party,  if  he  desires  it,  after 
judgment  at  the  circuit,  must  apply  for  a  new  trial  at  the 
general  term ;  and  that  he  can  only  do  by  a  regular  appeal 
taken  in  the  mode  prescribed.  The  general  term,  "  upon  an 
appeal  from  a  judgment,  may,  if  necessary,  or  proper,  order  a 
new  trial."  (§  330.) 

The  defendant's  motion  for  a  new  trial  must,  consequently, 
be  denied,  for  want  of  jurisdiction  in  the  special  term  to  enter- 
tain the  proceeding;  acd  also,  if  necessary,  it  may  be  added 
in  the  order,  for  want  of  merits  in  the  exceptions,  so  that,  if 
the  general  term,  on  appeal  from  this  order,  should  be  of 
opinion  that  there  was  jurisdiction,  the  whole  subject,  and  not 
the  point  of  practice  alone,  may  be  reviewed. 

The  case  cited  from  Duer's  Reports  only  goes  the  length  of 
holding  that,  where  a  judgment  is  entered  as  security,  a  motion 
for  a  new  trial  on  exceptions  may  be  entertained.  Such  a 
judgment  differs  from  a  final  adjudication.  It  stands  by 
agreement  upon  the  footing  of  a  lien  merely — a  sort  of  pro- 
visional security — which  the  party  is  estopped  from  setting 
up  as  a  bar  to  a  motion  as  distinguished  from  an  appeal.  It 
is  not  a  final  adjudication  of  the  judge  at  circuit  upon  the 
whole  matter  including  the  exceptions  duly  entered  of  record. 
Were  it  so,  it  could  only  be  reviewed  by  appeal  (in  the  nature 
of  a  writ  of  error)  to  a  higher  tribunal,  or  to  a  higher  branch 
of  the  same  tribunal. 
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SUPREME  COURT. 


HIRAM  W.  BOSTWICK,  respondent,  agt.  THE  TIOGA  RAILROAD 
COMPANY,  appellants.  .v.,- 


Wliere  an  attachment  was  issued  and  levied  on  sufficient  property  to  satisfy  the 
plaintiff's  claim  (over  $3,000)  in  the  action,  and  the  attachment  was  subse- 
quently discharged  by  the  defendants'  giving  the  requisite  bond,  and  after  issue 
joined,  and  the  cause  noticed  for  trial  and  on  the  calendar  at  the  circuit,  the 
parties  settled  —  the  defendants  agreeing  to  pay  a  certain  sum,  and  "  the  plain- 
tiff's coits  and  disbursements  in  the  action." 

Held,  that  it  was  not  a  case  in  which  an  additional  allowance  could  be  made  under 
section  308  —  there  was  no  recovery  within  the  meaning  of  that  section. 

Such  a  case  is  provided  for  by  section  322,  which  limits  the  costs  to  the  provisions 
of  section  304,  the  items  of  which  are  enumerated  and  defined  in  section  307. 

Argued  Monroe  General  Term,  September,  1858,  decided  Mon- 
roe General  Term,  December,  1858. 

WELLES,  SMITH  and  JOHNSON,  Justices. 

APPEAL  from  part  of  an  order  made  at  special  term,  which 
order  contains  a  statement  of  the  facts,  and  is  in  the  words  and 
figures  following  : 

"This  action  was  commenced  in  August,  1855,  and  at  the 
time  of  commencing  the  action  an  attachment  was  issued  to 
the  sheriff  of  Steuben  county,  and  levied  on  sufficient  prop- 
erty of  the  defendants,  to  wit:  railroad  cars,  to  satisfy  the 
amount  claimed  by  the  plaintiff,  which  exceeded  the  sum  of 
$3,000,  which  property  was  delivered  by  the  sheriff  to  a 
receiptor,  and  a  few  days  after  the  levy  of  the  attachment  the 
defendants  appeared  in  the  action  and  discharged  the  attach- 
ment upon  the  order  of  the  judge  who  issued  the  same,  by 
giving  a  bond  for  that  purpose  pursuant  to  statute.  No  in- 
ventory or  appraisal  was  made. 

"  The  defendants  served  an  answer  and  the  cause  was  noticed 
for  trial  at  the  June  circuit  for  Steuben  county,  1858,  and 
placed  on  the  calendar,  and  during  the  circuit  the  same  was 
settled  by  the  agreement  of  the  defendants  to  pay  in  satisfaction 
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of  the  plaintiff's  demand,  a  sum  exceeding  $1,500,  and  to  pay 
the  plaintiff's  costs  and  disbursements  in  the  action,  all  which, 
except  said  costs  and  disbursements,  have  been  paid. 

"  After  hearing  Mr.  Irvine,  for  defendant,  in  favor  of  striking 
out  said  items,  and  Mr.  Spencer,  for  plaintiff,  opposed :  Or- 
dered, that  the  said  sum  of  $58.38,  charged  as  sheriff's  fees  on 
attachment,  be  struck  from  said  bill,  except  so  much  thereof 
as  said  sheriff  is  entitled  to  by  way  of  a  specific  sum -allowed 
to  sheriff  for  serving  attachment  and  making  his  return  there- 
to, and  his  travel  fee  for  making  such  service. 

"And  further  ordered  that,  as  to  the  said  item  of  $60,  charged 
as  extra  allowance  on  attachment,  said  motion  be  denied,  and 
that  the  same  be  allowed  as  a  part  of  the  costs,  to  be  paid  pur- 
suant to  the  said  agreement." 

The  defendant  appealed  from  so  much  of  the  order  as  denies 
the  motion  to  strike  out  the  item  of  $60,  charged  as  extra 
allowance  on  the  attachment,  and  directs  the  same  to  be 
allowed  as  part  of  the  costs  to  be  paid  pursuant  to  the  agree- 
ment. 

WILLIAM  IRVINE,  for  appellant. 
GEORGE  T.  SPENCER,  for  respondent. 

By  the  court — WELLES,  Justice.  Section  304  provides  for 
the  allowance  of  costs  of  course  to  the  plaintiff,  upon  a  recovery, 
in  the  following  cases.  The  section  then  proceeds  with  an 
enumeration  of  the  cases,  &c.,  the  fourth  of  which  is :  "  In  an 
action  for  the  recovery  of  money,  where  the  plaintiff  shall 
recover  $50  or  more." 

Section  305  provides  that  costs  shall  be  allowed  of  course 
to  the  defendant,  in  the  actions  mentioned  in  section  304, 
unless  the  plaintiff  be  entitled  to  costs  therein. 

Section  306  provides  respecting  costs  in  other  actions. 

Section  307  provides  what  items  shall  be  recovered  when 
costs  are  allowed. 

Section  308,  as  amended  in  1857,  provides  that,  in  addition 
to  these  allowances,  there  shall  be  allowed  to  the  plaintiff, 
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upon  the  recovery  of  judgment  by  him  in  any  action  for  the 
partition  of  real  property,  or  for  the  foreclosure  of  a  mortgage, 
or  in  which  a  warrant  of  attachment  has  been  issued,  or  for  an 
adjudication  upon  a  will  or  other  instrument  in  writing,  and 
in  proceedings  to  compel  the  determination  of  claims  to  real 
property,  the  sura  of  ten  per  cent,  on  the  recovery  as  in.  the 
next  section  prescribed,  for  any  amount  not  exceeding  $200  ; 
an  additional  sum  of  five  per  cent,  for  any  additional  amount 
not  exceeding  $400,  and  an  additional  sum  of  two  per  cent. 
for  any  additional  amount  not  exceeding  $1,000. 

Section  309,  as  amended  in  1857,  declares  that  these  rates 
shall  be  estimated  upon  the  value  of  the  property  claimed  or 
attached,  or  affected  by  the  adjudication  upon  the  will  or  other 
instrument,  or  sought  to  be  partitioned,  or  the  amount  found 
due  upon  the  mortgage  in  an  action  for  a  foreclosure,  &c.,  &c. 

This  section  was  again  amended  in  1858,  by  adding  the 
following:  *;<v 

"  In  difficult  and  extraordinary  cases,  where  a  trial  has  been 
had.  and  in  any  of  the  actions  or  proceedings  specified  in 
section  308,  the  court  may  also,  in  its  discretion,  make  a  fur- 
ther allowance  to  any  party  not  exceeding  five  per  cent,  upon 
the  amount  of  the  recovery  or  claim" 

Section  322  provides  that,  upon  the  settlement,  before  judg- 
ment, of  any  action  mentioned  in  section  304,  no  greater  sum 
shall  be  demanded  from  the  defendant,  as  costs,  than  at  the 
rate  prescribed  in  that  section. 

The  foregoing  are  all  the  provisions  of  the  Code  to  which  it 
is  necessary  to  refer  for  the  purposes  of  the  present  question. 
It  will  be  perceived  that  section  308  is  the  only  authority  for 
an  extra  allowance  in  any  case  whatever,  and  specifies  the 
cases  in  which  such  an  allowance  may  be  made.  It  gives  the 
allowance  only  upon  the  recovery  of  judgment, 

The  word  recovery  alone  is  afterwards  mentioned  in  the 
same  section,  and  also  in  section  309,  but  they  are  clearly 
referable  to  that  part  of  section  308  which  describes  and  spe- 
cifies the  cases  for  an  additional  allowance,  where  they  are 
characterized  as  cases  upon  Hie  recovery  of  judgment. 
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This  is  the  kind  of  recovery  afterwards  mentioned,  if,  indeed, 
there  can  be  any  other  kind,  in  a  legal  sense. 

In  the  present  case  there  was  no  recovery  of  judgment,  but 
after  the  action  proceeded  to  issue  and  was  noticed  for  trial, 
and  was  on  the  calendar  at  the  Steuben  circuit  in  June,  1858, 
the  parties  settled,  by  the  agreement  of  the  defendant,  to  pay, 
in  satisfaction  of  the  plaintiff's  demand,  a  sum  exceeding 
$5,000,  and  to  pay  the  plaintiffs  costs  and  disbursements  in 
the  action.  It  is  not  a  case,  therefore,  in  which  an  additional 
allowance  can  be  made  under  section  308,  but  is  provided  for 
by  section  322,  wliich  limits  the  r-osts  in  such  cases  to  the  pro- 
visions of  section  304,  the  items  of  which  are  enumerated  and 
defined  in  section  307. 

The  order,  so  far  as  the  same  is  appealed  from,  should  be 
reversed,  and  the  item  of  extra  or  additional  allowance  of  $60 
should  be  stricken  out  of  the  bill,  with  $10  costs  of  the 
appeal. 

Ordered  accordingly. 


SUPREME  COURT. 

In  the  matter  of  the  petition  of  FREDERICK  J.  BEAMS  and 
others  to  vacate  assessment  for  flagging,  &e.,  Mott  street. 

A  resolution  of  the  common  council  of  the  city  of  New- York,  adopted  by  one 
board  in  one  year,  and  by  the  other  in  the  succeeding  year,  an  election  of  one 
or  both  boards  having  taken  place  intermediate,  is  invalid.  (Wetmore  agt 
Story,  22  Barb.  414.) 

The  act  of  1858,  "  in  relation  to  frauds  in  assessments  for  local  improvements  in 
the  city  of  New- York,"  authorizing  an  application  by  an  aggrieved  party  to  a 
justice  of  the  supreme  court  to  vacate  any  assessment,  &c,,  applies  to  assess- 
ments made  either  before  or  after  its  passage. 

Neu-York  Special  Term,  May,  1859. 

ABRAHAM  R.  LAWRENCE,  JR.,  for  petitioner. 
RICHARD  BUSTEED,  corporation  counsel,  for  the  city. 
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LSTGRAHAM,  Justice.  This  petition  is  presented  under  the 
act  of  1858  (p.  574),  to  set  aside  an  assessment  for  flagging  in 
Mott  street,  on  the  ground  of  irregularity.  The  resolution  and 
ordinance  under  which  the  work  was  done  were  adopted 
during  different  years  in  the  common  council,  the  same  hav- 
ing been  passed  by  the  board  of  councilmen  in  February, 
1855,  and  by  the  board  of  aldermen  in  August,  1856.  It  is 
unnecessary  for  me  to  express  any  opinion  upon  the  question 
whether  an  act  of  the  common  council  can  be  valid,  which 
was  adopted  by  one  board  in  one  year,  and  by  the  other  in 
the  succeeding  year,  an  election  of  members  of  one  or  both 
boards  having  taken  place  intermediate  the  action  of  the  two 
boards.  The  general  term  of  this  district,  in  Wetmore  agt. 
Story  (22  Barb.  414),  have  held  that  such  an  act  is  not  valid 
as  a  resolution  of  the  common  council.  Whatever  may  be  my 
views  of  that  question,  I  am  controlled  by  this  decision.  Con- 
sidering this  question  as  settled  by  the  supreme  court,  it  is 
clear  that  there  has  been  a  legal  irregularity  in  the  passing  of 
the  ordinance,  and  that  any  proceedings  under  it  are  un- 
authorized. The  counsel  for  the  corporation,  however,  objects 
that,  inasmuch  as  the  act  was  passed  after  the  assessment  was 
laid,  the  same  is  not  affected  by  that  law,  and  that  the  statute 
under  which  this  relief  is  sought  was  not  intended  to  be  retro- 
active in  its  operation,  but  sbould  be  confined  to  assessments 
thereafter  laid.  I  was  at  first  inclined  to  adopt  such  a  con- 
clusion, from  the  manifest  impropriety  of  the  passage  of  laws 
which,  in  their  operation,  were  to  affect  existing  rights,  and 
if  such  was  the  effect  of  this  proceeding,  I  should  still  be  dis- 
posed to  adopt  the  rule.  The  act  itself  is  sufficiently  com- 
prehensive to  cover  both  classes  of  assessments,  those  adopted 
and  assessed  before  the  passage  of  the  statute  as  well  as  after- 
wards. But,  upon  more  reflection,  I  have  come  to  the  conclu- 
sion that  there  is  nothing  in  the  case  which  will  prevent  the 
operation  of  the  act  upon  assessments  laid  previous  to  its 
passage.  There  are  no  rights  acquired  which  are  affected  by 
it.  If  the  assessment  was  illegal  and  void,  in  consequence  of 
the  illegal  passage  of  the  ordinance,  no  right  was  acquired 
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under  such  assessments  which  could  be  legally  enforced.  A 
full  and  ample  remedy  now  exists  by  action  against  any  one 
attempting  to  enforce  an  illegal  assessment,  although  such 
remedy  is  difficult  and  not  often  resorted  to  on  account  of  its 
expense,  and  perhaps  uncertainty  attending  a  long  litigation. 
The  legislature  have,  by  the  present  statute,  provided  an  easier, 
cheaper,  and  more  expeditious  mode  of  attaining  the  same 
result.  I  can  consider  the  proceeding  as  only  affecting  or 
adding  to  the  remedy,  and  not  interfering  with  vested  rights, 
and  in  that  view  the  statute  should  be  sustained.  I  concur 
in  the  opinion  of  Mr.  Justice  DAVIES  in  the  case  of  the  assess- 
ment for  flagging  Fifty-fourth  street,  as  to  the  beneficial 
operation  of  this  act  To  those  whose  interests  are  most 
affected  by  illegal  assessments,  it  affords  a  very  suitable 
remedy,  without  rendering  it  necessary  for  them  to  incur  the 
hazard  and  delay  which  would  follow  from  the  old  mode  of 
relief,  viz. :  to  contest  the  legality  of  the  proceedings  after  the 
property  has  been  sold  for  the  assessment,  and  then  assuming 
the  risk  that  by  an  adverse  decision  they  may  lose  the  prop- 
erty so  sold.  My  conclusions  are  that  the  statute  applies  to 
assessments  made  either  before  or  after  its  passage ;  that  in 
the  present  case  the  proceedings  were  irregular,  and  that  judg- 
ment must  be  rendered  declaring  such  assessment  vacated,  and 
directing  that  the  lien  created  thereby  shall  cease. 


SUPKEME  COUKT. 


ALLEN  AYRAULT  agt.  WILLIAM  H.  SACKETT,  implea4ed  with 
ELISHA  B.  SACKETT. 

Until  the  decision  of  a  referee  is  signed  by  him,  and  the  report  filed  or  delivered 
for  that  purpose,  he  may  change  or  modify  it  to  any  extent  in  conformity  with 
his  better  judgment;  and  he  may  open  the  cause  for  a  further  hearing  and 
receive  evidence  upon  any  question  on  which  he  may  desire  new  or  additional 
light. 
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But  referees  should  be  exceedingly  careful  not  to  expose  themselves  to  applica- 
tions for  their  decisions  from  either  side,  by  advising  them  in  respect  to  their 
conclusions  in  advance  of  the  delivery  of  their  report  Should  the  power  of 
referees  in  such  instances  be  abused,  the  court  would  apply  a  remedy  after  the 
report  should  be  made,  on  the  fact  of  such  abuse  being  shown. 

Sleuben  Circuit,  3d  Monday  June,  1858. 

MOTION  to  compel  referee  to  deliver  to  the  defendant  a 
report  in  bis  favor  in  accordance  with  his  decision  as  announced 
to  the  defendant's  attorney. 

J.  WOOD,  JR.,  for  defendant. 
SCOTT  LORD,  for  plaintiff. 

JOHNSON,  Justice.  In  Ckaveland  agt.  Hunter  (1  Wend.  104), 
after  the  parties  had  submitted  their  cause  and  the  referees 
had  retired,  they  called  the  parties  before  them,  and  informed 
them  that  they  were  desirous  to  hear  further  testimony  on  a 
question  on  which  they  were  in  doubt,  and  proposed  to  adjourn 
to  a  future  day  for  that  purpose.  The  plaintiff's  counsel  ob- 
jected, but  the  referees  adjourned  to  another  day,  and  gave 
the  plaintiff's  attorney  notice  that  they  would  proceed  on  such 
adjourned  day,  and  hear  further  proof.  On  motion  on  behalf 
of  the  plaintiff,  to  compel  the  referees  to  report  without  hear- 
ing further  proof,  the  court  denied  the  motion,  holding  that 
the  referees  had  the  right,  after  the  cause  was  submitted,  to 
open  it  and  hear  further  evidence  and  to  adjourn  for  that 
purpose. 

In  Packer  agt.  French  (Lalor's  Sup.  103),  after  the  cause  was 
summed  up,  and  submitted,  the  referee  intimated  an  opinion 
adverse  to  the  plaintiff,  as  to  one  of  the  notes  on  which  the 
action  was  brought.  The  plaintiff,  thereupon,  applied  to  the 
referee  to  open  the  cuse  and  hear  further  evidence  on  the  sub- 
ject. The  referee,  ascertaining  that  one  of  the  defendant's 
witnesses  had  left,  declined  to  open  the  case  for  further  evi- 
dence, either  at  that  time,  or  at  any  subsequent  time,  on  the 
sole  ground  that  he  had  no  power  to  do  so.  The  court,  on 
motion,  held  that  the  referee  had  power,  and  as  he  had  placed 
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his  decision  on  that  ground  alone,  let  the  plaintiff  in  on  terms 
to  give  further  evidence. 

In  Dagaid  agt.  Ogilvie  (1  Abbott,  145),  after  the  cause  had 
been  submitted  several  days,  the  referee,  on  his  own  motion, 
opened  the  cause,  and  gave  notice  to  the  parties  that  he  should 
allow  the  plaintiff  to  give  further  evidence  as  to  the  consider- 
ation of  the  note.  The  defendant's  counsel  objected,  and  the 
common  pleas  of  New-York  held  that  the  referee  had  the  right 
to  open  the  cause,  and  hear  further  evidence  under  such  cir- 
cumstances. 

The  decisions  reported  go,  I  think,  to  this  extent,  that  the 
case  is  within  the  control  of  the  referee  until  his  decision  is 
made,  and  the  report  is  filed,  or  at  least  delivered  to  the  suc- 
cessful party  for  that  purpose.  His  decision  is  not  made  until 
his  report  is  signed  and  delivered.  At  any  time  before  this 
he  may  change,  or  modify  it  to  any  extent,  in  conformity  with 
his  better  judgment.  And  as  long  as  he  has  control  of  the 
cause  I  do  not  see  why  he  may  not  open  it  for  a  further  hear- 
ing, and  receive  evidence  upon  any  question  on  which  he  may 
desire  new  or  additional  light. 

The  only  objection  to  such  a  practice  is,  its  liability  to  abuse 
in  the  hands  of  easy  or  facile  referees,  after  parties  have  ascer- 
tained at  what  particular  point  the  stress  of  the  case  lies,  in 
the  mind  of  the  referee.  There  is  no  reason  to  apprehend  any 
abuse  in  this  instance,  but  referees,  on  the  score  of  propriety, 
should  be  exceedingly  careful  not  to  expose  themselves  to 
such  applications  from  either  side,  by  advising  them  in  respect 
to  their  conclusions  in  advance  of  the  delivery  of  their  report. 
Should  the  power  be  abused,  the  court  would  apply  a  remedy, 
after  the  report  should  be  made,  on  the  fact  of  such  abuse 
being  shown.  In  this  case  the  referee  certainly  had  not  de- 
cided the  cause.  He  had,  however,  come  to  a  conclusion  in 
his  own  mind,  which  he  had  expressed  to  the  defendant's 
counsel,  and  which  he  had  committed  to  paper  in  the  form  of 
an  opinion.  But  this  opinion  was  not  binding  upon  him.  He 
might  have  altered  it,  and  formed  and  written  a  different  one 
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the  next  day,  had  his  judgment  so  dictated,  and  neither  party 
could  have  prevented  it. 

The  referee  having  the  power  to  open  the  cause  for  farther 
evidence,  the  court  will  presume  that  he  has  exercised  it  pru- 
dently and  discreetly,  until  the  contrary  is  shown  in  a  regular 
proceeding  to  set  aside  the  report  or  judgment. 

Motion  denied,  with  $10  costs  of  opposing. 


SUPREME  COURT. 

THE  NEW- YORK  AND  NEW-HAVEN  RAILROAD  COMPANY  agt 
ROBERT  SCHUYLER  and  others. 

The  respective  defendants  in  this  action  who  had  previously  commenced  actions 
against  the  plaintiffs,  upon  certificates  of  stock  of  the  plaintiffs,  issued  by  the 
defendant  Schuyler,  were  restrairted  by  injunction  from  the  further  prosecution 
of  those  actions,  until  the  determination  of  this  action,  on  the  ground  that  the 
equity  of  the  complaint  in  this  action,  resting  on  the  allegation  that  the  plain- 
tiffs had  ascertained  that  such  ce'rtificates  of  stock  held  by  the  defendants  were 
fraudulently  issued  by  Schuyler,  and  were  ia  feet  of  the  class  and  description 
decided  by  the  court  of  appeals  (3  Kern.  699)  to  be  void,  was  not  denied  nor 
impeached. 

And  further,  that  the  omnibus  suit  (so  called)  having  been  brought  by  the  plain- 
tiffs against  all  the  numerous  holders  of  the  spurious  certificates,  and  sustained 
by  the  court  of  appeals,  for  the  cancellation  of  all  such  spurious  certificates,  as 
clouds  upon  the  title  of  the  plaintiffs,  it  followed  that  the  plaintiffs  had  a  right 
to  restrain  by  temporary  injunction  any  action  or  proceeding  against  the  plain- 
tiffs founded  upon  any  of  such  spurious  certificates  as  genuine. 

New -York  Special  Term,  June,  1859. 
MOTION  for  injunction. 

WM.  CURTIS  NOYES,  for  plaintiffs. 

J.  E.  BURRILL,  JR.,  D.  D.  LORD,  E.  S.  VAN  WINKLE,  S.  B. 
H.  JUDAH,  W.  H.  DICKINSON,  A.  MANN,  JR.,  W.  M.  EVARTS, 
F.  B.  CUTTING,  and  RAPALLO  &  CLARK,  for  Hie  several 
defendants. 
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SUTHERLAND,  Justice.  Having  carefully  examined  the 
papers  submitted  in  this  matter,  and  duly  considered  the  argu- 
ments of  counsel  and  the  authorities  cited,  I  shall  merely  state 
the  conclusions  at  which  I  have  arrived. 

First,  That  in  the  case  of  the  Mechanics'  Bank  agt.  The 
New-  York  and  New-Haven  Railroad  Company  (3  Kernan,  600), 
the  certificates  of  stock  made  and  issued  by  Robert  Schuyler, 
beyond  the  $3,000,000  of  capital  stock  limited  and  allowed  by 
the  charter,  were  void,  whether  in  the  hands  of  parties  to 
whom  they  had  been  directly  given  or  issued  by  Schuyler,  or 
in  the  hands  of  bona  fide  transferees  of  such  parties,  and  that 
no  action  against  the  company  could  be  maintained  upon  any 
of  Oie  certificates  constituting  or  representing  such  over  issue  ; 
and  that  the  holders  of  such  certificates  were  not  entitled  to 
any  legal  remedy  or  relief  founded  on  such  certificates  as  valid  ; 
or  on  the  theory  that  the  holders  thereof  were  stockholders,  or  had 
the  rights  of  stockholders. 

Second.  That  this  decision,  to  the  extent  of  holding  that  this 
over  issue  was  absolutely  void,  even  in  the  hands  of  a  first 
tffcer  from  Schuyler,  without  notice,  and  in  good  faith,  was 
not  overruled  or  materially  impaired  or  modified,  by  the  sub- 
sequent decision  of  the  same  court  in  the  case  of  Farmers'  and 
Medianics1  Bank  agt.  T/ie  Butchers1  and  Drover*  Bank  (16  JV. 
Y.  R.  125).  because,  independent  of  the  point  or  question  of 
negotiability,  there  was  this  real  difference  between  the  two 
cases,  arising  from  a  difference  in  the  acts  and  the  conse- 
quences of  the  acts  (if  held  valid)  of  the  officers  or  agents  of 
the  two  defendant  corporations,  as  to  which,  and  the  effect  and 
consequences  of  which,  the  questions  in  the  two  cases  arose, 
viz. :  In  the  first  case  the  court  could  not  have  held  that  the 
defendant  should  not  be  permitted  to  deny  the  authority  of 
Schuyler  to  make  and  issue  certificates  of  stock  beyond  the 
$3,000,000  of  capital  stock,  even  for  the  purpose  of  compelling 
the  defendant  to  respond  in  damages,  on  the  theory  that  the 
over  issue  was  genuine,  without  holding  that  an  estoppel  could 
and  should  operate  to  repeal  even  a  legislative  limitation ; 
whereas,  to  hold,  in  the  case  against  the  Butchers'  and  Drovers' 

VOL.  XVIL  30 
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Bank,  that  the  corporation  was  bound  by  the  certificate  of  the 
teller  in  the  hands  of  a  bona  fide  holder,  and  should  not  be 
permitted  to  deny  the  truth  of  the  fact  certified  by  the  teller, 
compelled  the  corporation  to  respond  in  damages  for  the  false 
certificate  of  its  officer,  without  involving  any  such  extraor- 
dinary consequence  or  doctrine. 

Third.  That  more  recently  the  court  of  appeals  in  this  case 
(the  omnibus  suit,  so  called),  in  deciding  the  questions  raised 
by  the  demurrer  of  one  of  the  defendants,  Cross,  to  the  com- 
plaint, not  only  took  the  view  above  expressed  of  their  decision 
and  its  intent,  in  the  case  of  the  Mechanics'  Bank  agt.  The  New- 
York  and  New -Haven  Railroad  Company,  but  decided  that  the 
spurious  certificates  of  stock,  issued  by  Schuyler  beyond  the 
$3,000,000  .of  capital  stock,  were  clouds  upon  the  title  of 
the  genuine  stockholders  which  a  court  of  equity  will  remove, 
and  that  the  corporation  had  properly  instituted  this  action  for 
the  cancellation  of  all  such  spurious  certificates,  and  had  prop- 
erly made  parties  defendant  in  the  action  all  the  numerous  hold- 
ers of  the  spurious  certificates. 

Fourth.  That  this  action  having  been  brought,  and  thus 
sustained  by  the  court  of  appeals,  for  the  cancellation  of  all 
such  spurious  certificates,  the  right  of  the  plaintiff  to  restrain, 
by  temporary  injunction,  any  action  or  proceeding  against  the 
plaintiff,  founded  upon  any  of  such  spurious  certificates  as 
genuine,  follows. 

Fiftli.  The  general  terra  of  this  court  having  recently  so 
held  and  decided,  and  on  appeals  by  the  plaintiff  from  several 
orders  made  at  special  term,  dissolving  the  injunction  which 
had  been  granted  pendente  lite,  against  all  the  defendants, 
except  such  as  had  commenced  suits  against  the  plaintiff  prior 
to  the  commencement  of  this  action,  on  account  of  certificates 
of  stock  and  of  stock  transfers,  alleged  in  the  complaint  in  this 
action  to  be  spurious  and  to  have  been  unauthorized,  having 
made  several  orders  restoring  such  original  injunction,  no  other 
or  further  injunction  order  is  necessary  or  proper  as  to  any  of 
the  defendants  in  this  action,  except  those  who  had  so  com- 
menced actions  against  the  plaintiff  prior  to  this  action ;  and, 
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therefore,  the  order  to  show  cause  must  be  discharged,  and 
this  motion  denied  as  to  all  the  defendants  in  this  action  who 
were  included  in  the  original  injunction  granted  by  Mr.  Justice 
CLERKE. 

Sixth.  As  to  the  actions  so  commenced  against  the  plaintiff 
in  this  action  prior  to  the  commencement  of  this  action — hav- 
ing examined  the  pleadings  in  such  actions,  I  have  come  to 
the  conclusion  that  all  of  them  were  instituted  and  are  pro- 
ceeding in  the  various  courts  on  the  theory  that  the  certificates 
and  transfers  of  stock  mentioned  in  the  complaint  in  this 
action,  and  on  or  on  account  of  which  such  actions  were 
brought,  conferred  on  the  plaintiffs  therein  the  rights  of  stock- 
holders ;  and  that  the  plaintiffs  therein  cannot  recover,  and 
are  not  entitled  to  the  damages  or  relief  claimed  in  such  actions, 
if  such  certificates  are  of  the  class  and  character  so  pronounced 
by  the  court  of  appeals  to  be  spurious  and  void. 

It  therefore,  follows,  from  the  decisions  above  referred  to, 
that  the  defendants  in  this  action,  who  thus  commenced  suits 
against  the  plaintiff  in  this  action,  prior  to  the  commencement 
of  this  action,  should  be  restrained  from  proceeding  in  such 
suits  until  the  determination  of  this  action,  if  the  certificates 
of  stock  on  or  on  account  of  which  they  were  brought  are  in 
fact  of  the  class  and  character  pronounced  by  the  court  of 
appeals  to  be  void. 

SeventJi.  To  which  class  of  certificates  made  and  issued  by 
Schuyler,  the  void,  or  genuine,  as  settled  by  the  court  of  ap- 
peals, the  certificates  on  or  on  account  of  which  such  suits  were 
brought  against  the  plaintiff,  belong,  is  the  very  question  to  be 
tried  and  determined  in  this  action  ;  and  before  such  trial  and 
determination  on  this  question  as  to  a  temporary  injunction,  I 
have  before  me  only,  as  bearing  on  the  question  of  the  class 
or  character  of  such  certificates,  the  complaint  in  this  action, 
the  pleadings  in  the  suits  so  commenced  against  the  plaintiff, 
and  the  answers  of  the  plaintiffs  in  such  suits  to  the  complaint 
in  this  action. 

Eightfi.  Having  examined  these  papers  with  care,  I  have 
come  to  the  conclusion  that  neither  the  pleadings  in  such  suits 
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against  the  plaintiff,  nor  the  answers  of  the  plaintiffs  in  such 
suits  to  the  complaint  in  this  action,  deny  or  impeach  the 
equity  of  the  complaint  in  this  action,  resting  on  the  allegation 
in  the  complaint  that  the  directors  and  officers  of  the  company, 
from  an  examination  of  the  books  of  the  company,  and  by 
other  means  stated  in  the  complaint,  had  ascertained  that  such 
certificates  were  fraudulently  issued  by  Schuyler,  and  are,  in 
fact,  of  the  class  and  description  decided  by  the  court  of  ap- 
peals to  be  void,  in  a  manner  which  would  authorize  me  to 
refuse  an  injunction  staying  such  suits  against  the  plaintiff  on 
this  ground.  Even  the  more  positive  and  certain  allegations 
of  the  defendant,  Cornelius  Vanderbilt,  in  his  answer,  that  his 
shares  for  which  he  held  certificates,  and  which  had  been 
transferred  to  him  on  the  books  of  the  company,  were  genuine, 
and  a  portion  of  the  capital  stock  of  the  company,  must  be 
taken  to  be  so  far  qualified  by  the  very  nature  and  circum- 
stances of  the  case  as  to  be  deemed  to  be  founded  and  made 
either  as  a  conclusion  of  law  or  on  information  and  belief 
•nly. 

Ninth.  I  have  no  doubt  of  the  power  and  jurisdiction  of  this 
court  to  restrain  the  proceedings  in  actions  in  other  courts ; 
an  injunction  to  that  effect  operating  not  upon  such  other 
court,  but  upon  the  party  in  the  action. 

Tenth.  My  conclusion  is,  that  the  facts  of  the  case  and  the 
decision  of  the  courts  before  referred  to  call  upon  me  to  grant 
this  motion  for  an  injunction  as  to  the  defendants  in  this  action 
who  commenced  such  action  against  the  plaintiff  prior  to  the 
commencement  of  this  action.  But  as  the  actions  of  Cornelius 
Vanderbilt,  the  president,  directors  and  company  of  the  Me- 
chanics' Bank,  and  by  the  defendants  composing  the  firm  of 
Dennistoun,  "Wood  &  Co.,  are  at  issue,  such  injunction  as  to 
them  cannot  issue  until  the  plaintiff  in  this  action  execute 
bonds  to  the  plaintiffs  in  such  several  actions,  with  two  suffi- 
cient sureties,  to  be  approved  as  to  form  and  sufficiency  by  a 
justice  of  this  court,  conditioned  as  required  by  the  provision 
of  the  statute  (2  Rev.  Stat.  189,  §  70),  and  severally  in  the 
penal  sum  next  hereafter  specified  ;  such  bonds  to  be  executed 
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and  delivered  within  six  days  after  the  entry  of  the  order  for 
such  injunction. 

Eleventh.  The  bond  to  Cornelius  Vanderbilt  is  directed  to 
be  in  the  penal  sum  of  one  hundred  thousand  dollars ;  the 
bond  to  the  defendants  composing  the  firm  of  Dennistoun, 
Wood  &  Co.  in  the  penal  sum  of  fifty  thousand  dollars  ;  and 
the  bond  to  the  Mechanics'  Bank  in  the  penal  sum  of  fifteen 
thousand  dollars. 

Twelfth.  In  case  the  plaintiff  in  this  action  shall  neglect  to 
prosecute  the  same  with  due  diligence,  any  of  the  defendants 
herein  may  apply  for  a  discharge  or  modification  of  this  order 
upon  due  notice,  or  for  such  other  relief  as  they  may  be 
advised. 

Thirteenth.  The  costs  of  this  motion,  to  the  amount  of  ten 
dollars  to  each  party  who  appeared  separately  therein,  are  to 
abide  the  event  of  this  action. 


136 
SUPREME  COURT. 


JOHN  DREW  agt.  JUDE  D.  COMSTOCK. 


f 

Where  the  cause  was  noticed  for  trial  at  the  circuit  by  both  parties  and  put  upon    "  J2^^ 
the  calendar  by  the  clerk,  and,  on  Saturday  previous  to  the  commencement  of  /  g<*&PC'  \ 
the  circuit  on  monday,  the  plaintiff  discontinued.    Held,  that  the  defendant  /  £-  ( 
was  not  entitled  to  the  $10,  costs  of  the  circuit 

Orleans  Special  Term,  March,  1859. 

THIS  cause  was  regularly  commenced  and  at  issue  prior  to 
January,  1859,  and  was  noticed  for  trial  for  the  January  circuit 
by  both  the  plaintiff  and  defendant.  On  Saturday  before  the 
commencement  of  the  circuit  the  plaintiff  served  the  defendant 
with  a  notice  of  discontinuance  of  the  cause  and  tendered  the 
costs,  which  was  refused  on  the  ground  that  it  was  insufficient 
in  amount,  inasmuch  as  it  did  not  allow  the  sum  of  $10  circuit 
fee,  but  it  was  agreed  that  the  cause  should  be  discontinued 
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and  the  costs  of  the  defendant  taxed  by  the  clerk.  Upon  tax- 
ation, the  following  facts  were  agreed  upon  and  submitted  to 
him  : 

"  This  cause  was  noticed  by  both  parties  for  the  term  ap- 
pointed to  be  held  in  and  for  the  county  of  Orleans  on  the 
third  monday  of  January,  1859.  Notes  of  issue  were  filed 
and  the  same  was  put  upon  the  calendar.  On  the  Saturday 
evening  previous  to  the  circuit  plaintiff  served  a  notice  of  dis- 
continuance, but  refused  to  pay  circuit  costs  for  the  January 
term,  which  was  claimed  by  defendant's  counsel." 

Upon  the  above  facts,  the  clerk  allowed  the  defendant  the 
sum  of  $10  as  claimed  by  him  as  a  circuit  fee  for  the  January 
term. 

Whereupon  the  plaintiff  moved  for  a  retaxation. 

DE  PUT  &  BOWEN,  for  plaintiff. 
SlCKELS  &  GRAVES,  for  defendant. 

DAVIS,  Justice.  It  is  assumed  by  the  facts  presented  that 
the  case  was  regularly  discontinued  on  Saturday  before  the 
circuit,  and  that  costs  were  paid  or  tendered.  The  sole  ques- 
tion i. ,  as  to  the  amount  plaintiff  was  bound  to  pay  on  Satur- 
day at  the  time  of  discontinuing.  The  circuit  had  not  then 
commenced,  and  I  am  of  opinion  that  the  right  to  the  circuit 
fee  of  $10  had,  therefore,  not  attached. 

The  cause  was  not  necessarily  on  the  calendar,  for,  had  the 
facts  appeared  to  the  clerk,  it  would  have  been  stricken  off 
before  the  circuit  commenced  ;  and  neither  of  the  other  con- 
ditions of  the  right  to  the  fee  mentioned  in  the  seventh  sub- 
division of  section  307  of  the  Code  could  happen  in  respect 
to  it. 

The  equities  are  with  the  defendant,  but  the  legislature  has 
not  made  the  provisions  of  the  Code  broad  enough  to  cover 
this  case.  There  must  be  a  retaxation  and  the  $10  circuit 
fee  must  be  disallowed,  but  without  costs  of  motion. 
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NEW-YORK  COMMON  PLEAS. 

CHARLES  SHULTZ  agt.  WASHINGTON  L.  WHITNEY  &  WM.  P. 
EARLE,  impleaded,  &c. 

"  Tlie  fees  of  referees  shall  be  threo  dollars  to  each,  for  every  day  spent  in  the 
business  of  the  reference ;  but  the  parties  may  agree  in  writing  upon  any  other 
rate  of  compensation."  (Code,  §  313.) 

Therefore,  the  clerk,  on  the  adjustment  of  costs  in  an  action  tried  or  heard  by 
referees,  where  no  writing  regulating  their  foes  is  produced,  and  the  amount 
of  such  fees  is  objected  to,  cannot  allow,  to  exceed  three  dollars,  to  each  referee 
for  each  day  spent  in  the  business  of  the  reference ;  and  when  the  time  actually 
spent  by  the  referees  (or  referee)  is  disputed,  then  it  must  be  shown  affirmatively 
by  affidavit,  or  by  other  equally  competent  proof. 

And  the  actual  presence  of  the  referee  is  required,  and  must  be  shown  affirmatively, 
when  his  absence  is  urged  as  an  objection  to  the  amount  of  the  fees  claimed  by 
him  on  the  adjustment  of  costs. 

It  is  immaterial  what  number  of  days  were  appointed  for  the  reference,  unless  it 
be  shown  that  the  referee  attended  in  person  at  the  appointed  time  and 
place. 

If  the  parties  in  any  case,  by  consent,  take  testimony  before  a  person  mutually 
agreed  upon  (other  than  the  referee),  there  can  be  no  objection  to  such  a  course; 
but  the  prevailing  party  cannot  be  permitted  to  charge  for  the  services  thua 
rendered  as  a  disbursement  in  the  cause. 

The  fees  of  a  referee  can  only  be  allowed  for  each  day  spent  by  the  referee  in  the 
business  of  the  reference,  and  if  the  parties  agree  to  dispense  with  his  presence 
at  the  hearing  and  he  absents  himself,  and  the  testimony  is  taken  down  by  his 
clerk,  110  fees  for  such  services,  or  of  the  referee,  can  be  allowed. 

General  Term,  July,  1859. 

By  the  court — HILTON,  Judge.  The  plaintiff  instituted 
proceedings  under  the  mechanics'  lien  law,  against  the  build- 
ing known  as  Laura  Keene's  Theatre,  claiming  a  balance  due 
him  of  $883.41,  for  bricks  furnished  by  him  toward  its 
erection. 

After  issue  joined,  the  cause  was  referred  by  consent  of  par- 
ties, and  it  appearing  from  the  referee's  report  that  at  the  time 
of  filing  the  plaintiff's  notice  of  lien  there  was  nothing  owing 
or  due  from  the  owners  to  the  contractors  who  undertook  the 


472  NEW-YORK  PRACTICE  REPORTS. 

Shultz  agt.  Whitney. 

erection  of  the  building  and  who  purchased  the  brick  from  the 
plaintiff,  the  defendants  became  entitled  to  judgment. 

Upon  entering  the  judgment,  the  clerk  adjusted  the  defend- 
ants' costs  at  $399.94,  of  which  $325  was  allowed  for  referee's 
fees,  $60  for  the  fees  of  the  defendants'  attorney,  and  the  resi- 
due was  made  up  of  witnesses'  fees  and  other  disbursements. 

From  this  adjustment  the  plaintiff  has  appealed  to  the  court, 
to  have  rescinded  the  action  of  the  clerk  in  allowing  the  sum 
stated  for  the  fees  of  the  referee.  It  is  necessary,  therefore, 
to  look  at  the  existing  statutes  respecting  such  fees,  and  also 
into  the  affidavits  and  papers  presented  to  the  clerk  at  the 
time  of  the  adjustment,  to  determine  as  to  the  propriety  of  his 
action. 

By  the  Code  (§  311)  he  is  required  to  insert  in  the  entry  of 
judgment,  on  the  application  of  the  prevailing  party,  and  upon 
notice  to  the  other,  the  allowance  for  costs,  the  necessary  dis- 
bursements, including  the  fees  of  officers,  theses  of  referees,  &c. 
These  disbursements  must  be  stated  in  detail,  and  verified  by 
affidavit,  and  a  copy  of  the  items  composing  the  costs  and 
disbursements  must  be  served  with  the  notice  of  adjustment. 

By  section  313  the  fees  of  a  referee  are  fixed  at  three  dol- 
lars for  every  day  spent  in  the  business  of  the  reference ;  but 
the  parties  are  permitted  to  agree  in  writing  upon  any  other 
rate  of  compensation. 

These  statutory  provisions  seem  clearly  to  define  the  duty 
of  the  clerk  upon  adjusting  the  amount  to  be  included  in  the 
costs  of  the  prevailing  party  for  the  fees  of  a  referee.  Where 
the  sum  claimed  is  objected  to,  if  no  writing  is  produced  agree- 
ing upon  any  particular  compensation,  the  allowance  cannot 
exceed  "  three  dollars  for  each  day  spent  in  the  business  of  the 
reference ;"  and  when  the  time  actually  spent  by  the  referee 
is  disputed,  then  it  must  be  shown  affirmatively  by  affidavit 
or  by  other  equally  competent  proo£ 

By  these  rules,  then,  will  the  affidavits  be  tested,  and  this 
review  be  governed. 

The  objecting  affidavit  was  made  by  plaintiff,  who  stated 
that  the  reference  began  October  20th,  1857,  and  the  testimony 
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•was  taken  before  a  young  man  in  the  office  of  the  referee,  and 
altogether  there  were  sixteen  meetings  at  which  testimony 
was  so  taken ;  that  upwards  of  twenty  adjournments  were 
had,  in  consequence  of  the  referee  being  absent,  and  the  young 
man  referred  to  being  engaged  taking  testimony  in  other 
cases,  was  consequently  unable  to  proceed  with  this ;  and  that 
the  referee  has  charged  for  sixty  meetings,  and  five  days  for  pre- 
paring his  report,  making  in  all  sixty-five  days,  at  five  dollars 
each  day — all  of  which  the  plaintiff  says  is  illegal  and  unjust. 

In  opposition  to  this,  and  also  for  the  purpose  of  supporting 
the  claim  made,  the  defendants  produced  two  affidavits  of  the 
young  man  referred  to,  stating  himself  to  be  the  managing 
clerk  of  the  referee,  having  the  charge  of  keeping  his  books 
relating  to  references  and  law  business ;  that  he  kept  a  record 
of  the  number  of  days  appointed  for  hearing  herein,  and  he 
attaches  a  copy  thereof ;  that  it  is  the  custom  of  the  referee  to 
charge  five  dollars  for  each  day  so  appointed  in  cases  referred 
to  him,  unless  a  larger  sum  is  agreed  on  ;  that  the  record  shows 
the  number  of  days  so  appointed  to  be  sixty ;  and  after  the 
cause  was  submitted,  the  referee  was,  to  the  knowledge  of  the 
young  man  referred  to,  engaged  for  several  days  in  the  exam- 
ination of  the  case,  preparatory  to,  and  in  the  decision  of,  the 
same  ;  that  the  testimony  was  taken  by  him  at  the  solicitation 
of  the  counsel  for  both  parties,  and  he  has  no  recollection  of  any 
occasion  at  which  this  cause  was  postponed  in  consequence  of 
engagements  either  of  the  referee  or  of  himself,  nor  does  he 
believe  that  any  postponement  was  necessitated  by  any  such 
engagement. 

These  affidavits,  together  with  the  receipt  of  the  referee, 
showing  the  payment  to  him  of  the  amount  claimed,  were  the 
only  proofs  before  the  clerk  at  the  time  of  the  adj  ustment,  and 
I  think  it  cannot  be  said  that  they  are  sufficient  to  justify 
the  allowance  of  any  sum  whatever  for  referee's  fees,  unless  it 
be  considered  that  the  "  several  days "  spent  in  determining 
the  case  are  stated  and  verified  with  sufficient  detail  or  de- 
finitene«s  to  justify  the  allowance  of  at  least  one:  and  at  most 
three  days  for  that  particular  service. 
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It  is  quite  immaterial  what  number  of  days  were  appointed 
for  tlie  reference,  unless  it  be  shown  that  the  referee  attended 
in  person  at  the  appointed  time  and  place  ;  nor  can  it  be  im- 
portant to  know  the  custom  of  the  referee  in  respect  to  his 
charges,  when  there  is  no  writing  produced  showing  an  agree- 
ment of  the  parties  upon  the  subject.  The  law  allows  a  fixed 
sum  for  every  day  spent  by  the  referee  in  person  on  the  busi- 
ness of  the  reference,  and,  to  entitle  a  referee  to  this  sum,  he 
mu>t  first  show  actual  attendance  at  the  time  and  place  fixed 
for  the  hearing.  Mere  proof,  by  a  young  man  in  his  office,  of 
a  copy  of  a  record  kept  by  him  in  the  referee's  books,  standing 
alone  in  opposition  to  the  positive  statement  of  the  other  side 
that  but  sixteen  meetings  were  actually  had,  at  which  testi- 
mony was  taken,  and  the  adjournments  were  in  consequence 
of  the  absence  of  the  referee  and  the  engagements  of  his  young 
man  (who  appears  to  have  been  the  clerk  before  whom  all  the 
testimony  was  actually  taken),  is  not  sufficient  to  justify  any 
allowance  whatever  for  referee's  fees  in  an  action. 

Although  it  was  assumed  on  the  argument  before  me  that 
the  service  of  this  young  man  might  be  regarded  as  the  service 
of  the  referee,  yet,  I  do  not,  upon  reflection,  perceive  how  this 
view  can  be  entertained  under  the  peculiar  phraseology  of  the 
statute. 

The  fee  can  only  be  allowed  for  each  day  spent  by  the  referee 
in  the  business  of  the  reference,  and  if  the  parties  agree  to  dis- 
pense with  his  presence  at  the  hearing,  and  he  absents  himself, 
I  do  not  see  how  the  fact,  that  his  clerk  wrote  down  a  state- 
ment of  the  witness  which  the  parties  agreed  to  regard  as 
evidence,  can,  upon  objection,  entitle  him  to  the  fee  which  the 
statute  only  allows  for-actuul  and  personal  service. 

His  inability,  on  account  of  other  references  or  engagements, 
to  attend  to  the  trial  which  the  court  at  the  request  of  the 
parties  had  intrusted  to  him,  would  be  a  sufficient  reason  for 
appointing  another  referee,  his  clerk,  indeed,  if  the  parties 
desired  it ;  but  it  furnishes  no  reason  for  allowing  him  a  fee 
or  a  service  he  has  never  performed. 

I  say  never  performed,  because  I  cannot  admit  that  a  referee 
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any  more  than  a  judge  or  juror,  can  act  by  proxy  in  the  trial 
of  an  action  ;  and  as  a  referee  cannot  so  act,  it  follows  that  no 
fee  can  be  allowed  for  any  service  shown  or  claimed  to  have 
been  thus  rendered.  The  actual  presence  of  the  referee  is 
required  as  a  condition  precedent  to  the  allowance  of  any  fee 
for  the  hearing  of  a  matter  referred  to  him  ;  and  this  presence 
must  in  all  cases  be  shown  affirmatively,  when,  as  in  the 
present  instance,  his  absence  is  urged  as  an  objection  to  the 
fees  claimed  by  him,  upon  the  adjustment  of  costs  by  the 
clerk. 

If  the  parties  in  any  case,  by  consent,  take  testimony  before 
a  person  mutually  agreed  upon,  there  certainly  can  be  no  ob- 
jection to  such  a  course ;  but  the  prevailing  party  cannot  be 
permitted  to  charge  for  the  services  thus  rendered  as  a  dis- 
bursement in  the  cause,  if  the  item  is  objected  to,  much  less 
can  such  person  be  regarded  as  a  referee,  or  considered  as 
entitled  to  the  fees  of  such  an  officer,  if  the  action  has  not  been 
regularly  referred  to  him  by  the  court. 

I  have,  therefore,  examined  this  case  upon  the  proofs  and 
affidavits  presented  to  the  clerk  at  the  time  of  the  adjustment 
of  the  costs  by  him,  and  without  reference  to  another  affidavit 
which  was  read  by  the  defendants'  counsel  upon  the  argument 
of  the  motion  by  way  of  review  before  me.  The  fact,  that  the 
affidavit  thus  read  was  not  before  the  clerk,  would  be  a  suffi- 
cient reason  for  disregarding  it ;  but  as  the  counsel  tor  the 
defendant  did  not  object  to  it  at  the  time,  I  see  no  obstacle  in 
the  way  of  my  referring  to  it  for  the  purpose  of  ascertaining 
whether,  upon  a  readjustment,  any  additional  facts  might  be 
shown  under  which  the  allowance  by  the  clerk  might  be  jus- 
tified. Because,  if  all  the  facts  which  can  be  presented  are 
now  before  me,  there  will  exist  no  necessity  for  ordering  a 
readjustment. 

This  affidavit  is  made  by  the  same  young  man,  who,  in 
addition  to  the  matter  before  verified  by  him,  says:  That  the 
referee  was  to  his  knowledge  actually  engaged  five  days  in 
examining  the  testimony  taken,  and  in  preparing  his  report ; 
also,  that  the  referee  said  upon  several  occasions  to  the  parties, 
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that  he  would  attend  and  take  the  testimony  in  person  when 
either  desired  him  to  do  so. 

From  all  this  (and  the  additional  affidavit  does  not  contain 
anything  else  material  in  my  opinion),  it  is  apparent  that  the 
referee  never  did  actually  attend  in  person  at  any  time  when 
witnesses  were  examined,  but  all  was  written  down  by  the 
clerk  in  his  absence,  and  finally  submitted  to  him  for  his 
opinion  and  decision.  Under  such  circumstances  it  would  not 
be  unreasonable,  where  the  testimony  is  voluminous,  to  sup- 
pose that  five  days  would  be  spent  in  examining  and  preparing 
a  report  upon  it,  nor  would  it  be  improper  to  allow  five  days 
for  such  a  service  when  the  proof  is  conclusive  in  respect 
to  it 

But  it  can  hardly  be  said  that  the  proof  here  furnished  is  of 
such  a  character.  In  the  nature  of  things,  it  is  not  probable 
that  even  a  clerk  in  a  referee's  office  can  state  positively  upon 
what  the  mind  of  the  referee  is  occupied  during  five  days,  and 
it  cannot  be  presumed  that  it  would  take  one-half  of  that  time  to 
read  the  written  evidence  in  the  present  case,  which  seems  to 
be  one  of  a  very  ordinary  kind,  such  as  are  usually  tried 
before  a  judge  of  this  court  at  a  single  session.  Nor  does  the 
report  itself  furnish  any  positive  indication  upon  this  point,  as 
it  is  less  than  three  pages  in  length. 

Usually  in  these  cases  the  affidavit  of  the  referee  should  be 
required  before  any  allowance  of  this  description  is  made ;  but 
as  the  plaintiff's  counsel  has  not  objected  to  the  affidavit  here 
produced,  I  am  at  liberty  to  regard  it  and  act  upon  the  facts 
stated  in  it. 

Under  it  the  referee  is  entitled  to  be  allowed  for  five  days 
spent  in  the  business  of  the  reference,  at  three  dollars  for  each 
day. 

The  costs  and  judgment  of  the  defendants  will  therefore  be 
reduced,  by  deducting  from  the  amount  allowed  for  referee's 
fees  and  included  in  said  judgment  the  sum  of  $310,  and  the 
proper  order  to  that  effect  will  be  entered. 


r 
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SUPREME  COURT. 


THE  FARMERS'  LOAN  AND  TRUST  COMPANY  agt.  MICHAEL 
DICKSON  and  others. 

A  lis  pendens,  filed  before  the  service  of  the  summons,  becomes  operative  on  such 
service. 

The  court  is  not  deemed  to  acquire  jurisdiction  of  the  cause  until  the  service  of 
the  summons,  and,  until  served  on  each  defendant,  the  action  as  to  him  is  not 
commenced.  The  provision  as  to  delivering  the  summons  to  the  sheriff  is 
limited  solely  to  the  statute  of  limitations. 

The  amendment  to  section  132  of  the  Code,  in  1858,  places  a  purchaser  whose 
deed  is  not  recorded  in  the  same  condition  as  if  he  were  a  party  to  the  fore- 
closure— and  until  the  summons  is  served  on  him  he  is  not  affected  by  the  notice 
of  lis  pendens ;  and  until  served  on  his  grantor  he  is  not  included  in  the  descrip- 
tion of  subsequent  grantee. 

A  certificate  of  the  sheriff  of  Westchester,  of  the  service  of  a  summons  in  the  city 
of  New- York,  is  bad.  A  sheriff  has  no  authority  to  do  official  acts  out  of  his 
county. 

A  summons  and  complaint  (original)  should  be  signed  by  the  plaintiff  or  his 
attorney — the  printed  name  of  the  attorney  to  the  summons  and  complaint  is 
a  nullity. 

New-  York  Special  Term,  September,  1859. 
MOTION  to  discharge  purchaser  from  his  purchase  of  the 
premises,  under  a  mortgage  foreclosure  sale. 

for  motion. 

opposed. 

INGRAHAM,  Justice.  The  purchaser  of  mortgaged  premises 
objects  to  the  title  as  defective,  and  moves  to  be  discharged 
from  the  purchase,  and  to  have  the  ten  per  cent,  paid  by  him 
refunded. 

1.  Because  the  owners  of  the  equity  of  redemption  are  not 
made  parties.  The  lis  pendens  was  filed  with  the  complaint 
in  the  clerk's  office  on  December  29th,  1858,  but  the  summons 
was  not  served  on  the  defendants,  Livingston  and  wife,  until 
2bth  January,  1859.  On  the  13th  November,  1858,  Livingston 
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and  wife  conveyed  the  mortgaged  premises  to  Bortano  and 
others,  but  the  deed  was  not  recorded  until  18th  January, 
1859,  and  these  grantees  were  not  parties  to  the  action. 

I  have  heretofore  held  that  a  lis  pendens  filed  before  service 
of  the  summons  becomes  operative  on  such  service,  and  giv- 
ing that  effect  to  the  lis  pendens  in  this  case,  it  became  opera- 
tive on  the  26th  January,  1858,  as  to  Livingston  and  wife. 
(Benson  agt.  Sayre,  July,  1858,  reported  7  Abb.  472,  note.  See 
also  Waring  agt.  Waring,  7  Abb.  472.) 

The  court  is  not  deemed  to  acquire  jurisdiction  until  the 
service  of  the  summons  (§  139),  and  until  served  on  each  de- 
fendant the  action  as  to  him  is  not  commenced.  (§  99.)  The 
provision  as  to  delivering  the  summons  to  the  sheriff  is  limited 
solely  to  the  statute  of  limitations.  The  amendment  of  1858 
(p.  491)  does  not  remedy  the  difficulty.  If  the  summons 
had  been  served  on  Livingston  and  wife  before  the  deed  from 
Livingston  to  Bortano  had  been  recorded,  then  the  amended 
section  of  1858  would  have  applied,  and  the  notice  of  lis  pen- 
dens filed  previously  would  have  been  effectual  against  the 
grantees,  but  neither  before  nor  after  the  amendment  of  1858 
was  the  lis  pendens  of  any  value  until  the  action  was  actually 
commenced  against  the  defendant  sought  to  be  affected  by  it. 
The  amended  section  of  1858  places  a  purchaser,  whose  deed 
is  not  recorded,  in  the  same  condition  as  if  he  were  a  party. 
If  the  grantees  of  Livingston  had  been  parties  to  the  action, 
they  would  not  have  been  affected  by  the  filing  of  the  notice 
of  Us  pendens  until  the  summons  was  served  upon  them  ;  they 
are  in  no  worse  condition  as  purchasers,  and,  until  the  sum- 
mons was  served  on  Livingston,  they  were  not  included  in  the 
description  of  subsequent  grantees. 

2.  The  proof  of  service  of  the  summons,  by  a  certificate  of 
the  sheriff  of  Westchester  of  a  service  in  the  city  of  New- 
York,  objected  to,  is  bad.     The  sheriff  of  Westchester  had  no 
authority  to  do  official  acts  out  of  his  county,  and  his  certifi- 
cate,  therefore,  was   not  proof.     But  this  difficulty  can  be 
remedied  by  filing  an  affidavit  of  service  mine  pro  tune. 

3.  The  summons  should  have  been  signed  by  the  plaintiff 
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or  his  attorney  (§  128),  and  the  printed  -name  of  the  attorney 
was  a  nullity.  As  the  copy  served  was  correct,  the  plaintiff 
might  also  file  a  copy  properly  signed  nunc  pro  lunc. 

4.  The  same  remark  applies  to  the  complaint  on  file — as 
well  as  the  other  errors  in  practice.  They  can  be  remedied 
on  application  to  the  court. 

For  the  first  reason,  however,  I  am  of  the  opinion  that  the 
title  is  not  perfect,  and  that  the  purchaser  should  not  be  com- 
pelled to  complete  his  purchase. 

The  motion  must  be  granted  to  discharge  the  purchaser  from 
his  purchase,  to  direct  the  repayment  of  the  ten  per  cent  and 
interest,  and  that  the  plaintiff  pay  him  a  counsel  fee  and  his 
disbursements  in  examining  the  title,  with  $10  costs  of  action. 


SUPREME  COURT. 
GEORGE  K.  ROBERTS  agt.  JOHN  W.  CARTER. 

A  motion  to  vacate  an  order  of  arrest  can  only  be  made  now  before  judgment. 

At  Chambers,  New -York,  September  5,  1859. 
MOTION  to  vacate  order  of  arrest. 

JOHN  FITCH  &  G.  DEAN,  for  plaintiff. 
E.  T.  RlCE,  for  defendant. 

INGRAHAM,  Justice.  On  July  22d,  1857,  an  order  of  arrest 
was  granted,  and  the  defendant  was  arrested  in  December, 
1857.  He  gave  bail  and  the  sureties  justified. 

On  August  3d,  1857,  judgment  was  perfected,  and  on  appeal 
the  judgment  was  aflirmed  in  December,  1858.  The  defend- 
ant was  afterwards  arrested  on  execution  against  his  person. 
He  now  moves  for  an  order  vacating  the  arrest. 

As  the  law  was  at  the  time  of  the  arrest,  the  defendant  could 
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not  make  this  motion  before  the  justification  of  bail  had  taken 
place.  (§  204  of  Code;  12  How.  519.)  If  there  had  been  no 
bail  put  in,  he  might  have  made  the  motion  before  he  was 
charged  in  execution.  (8  How.  213 ;  12  How.  198.) 

Since  the  act  of  1858,  amending  the  Code,  this  section  has 
been  altered  so  as  to  substitute  the  word  "judgment,"  in  the 
place  of  justification  of  the  bail,  and  the  motion  to  vacate  the 
order  of  arrest  can  only  be  made  now  before  judgment.  As 
this  motion  is  made  long  after  the  judgment  was  entered,  it 
cannot  be  granted.  Motion  denied,  with  $7  costs. 


SUPREME  COURT. 
WILKIE  &  DENTON  agt.  MOORE  and  wife. 

It  is  not  sufficient  for  a  party  to  say  that  he  thinks  a  discovery  is  necessary.    He 
must  show  how  and  why  it  is  necessary. 

New -York  Special  Term,  July,  1858. 
MOTION  by  defendants  for  a  discovery. 

Jy  T.  McKENZiE,  for  motion. 
CRAM  &  FOWLER,  opposed. 

INGRAILAM,  Justice.  No  good  reason  is  shown  in  the  papers 
for  the  discovery  sought. 

As  the  assignee  and  assignor  are  both  plaintiffs,  one  may 
recover  without  the  other.  If  the  assignment  was  improperly 
executed,  it  would  not  deprive  Denton  of  the  right  to  recover, 
and  does  not  affect  the  merits  of  the  controversy. 

It  is  not  sufficient  for  a  party  to  say  that  he  thinks  a  dis- 
covery is  necessary.  He  must  show  how  and  why  it  is  neces- 
sary, or  he  is  not  entitled  to  have  his  motion  granted. 

Motion  denied. 


, 
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SUPREME  COURT. 

THEODORE  F.  HUMPHREY  and  others  agt.  CARLTON  BROWN 

and  others. 

When  may  execution  issue  against  the  person  without  an  order  of  the  court  ? 

1st.  When  the  action  is  one  in  which,  from  its  very  nature,  and  from  the  facts 
necessarily  stated  in  the  complaint  as  the  cause  of  action,  the  plaintiff  would 
necessarily  have  been  entitled  to  an  order  of  arrest 

2d.  When  the  action  is  one  in  which  the  facts  entitling  the  plaintiff  to  an  order 
of  arrest  are  not  inherent  in  the  cause  of  action  itself,  but  independent  thereof 
if  an  order  of  arrest  has  been,  in  fact,  granted  and  enforced. 

3d.  Where  the  right  to  arrest  depends  upon  facts  extrinsic  to  the  cause  of  action, 
and  no  order  of  arrest  has  been  granted,  yet  if  the  complaint  sets  out  acts  of 
fraud,  such  as  would  have  entitled  the  party  to  an  order  of  arrest,  and  the  de- 
fendant has  not  answered. 

4th.  In  an  action  upon  a  fraud,  where  the  fraud  is  established  on  the  trial,  and 
that  fact  is  incorporated  in  the  decision  of  the  court,  and  made  a  part  of  the 
record. 

5th.  Where  an  order  of  arrest  in  the  action  is  made  and  submitted  to  by  the 
defendant,  or,  upon  controversy,  is  adjudged  to  be  proper. 

When  must  au  order  of  the  court  be  obtained  to  authorize  execution  against  the 
person  ? 

1st.  Where  it  does  not  appear  by  the  record  that  the  case  was  one  which  neces- 
sarily justified  an  arrest,  unless  an  order  of  the  court  was  previously  granted. 

2d.  Where  no  facts  justifying  an  arrest  are  stated  in  the  complaint,  and  no  order 
of  arrest  is  made. 

3d.  Where  the  facts  justifying  an  order  of  arrest  are  set  forth  in  the  complaint 
(where  they  are  extrinsic  of  the  cause  of  action  itself),  as  for  goods  sold  (fraud- 
ulently contracted  for),  or  money  paid  (fraudulently  obtained),  and  the  defendant 
suffers  default,  he  does  not  thereby  admit  the  fraud,  so  as  to  conclude  him  on 
the  question  of  an  execution  against  his  person. 

If,  however,  such  allegations  of  fraud  in  the  complaint  are  duly  verified  by  affida- 
vit, they  operate  as  the  proper  foundation  upon  which  an  order  of  arrest  might 
have  been  granted,  and  thus  the  action  becomes  one  in  which  the  defendant 
might  have  been  arrested.  And  where  in  such  case  execution  against  the 
person  has  issued,  of  course,  against  the  defendant,  he  may,  on  motion  to  set 
aside  such  execution,  not  as  irregularly  issued,  but  as  having  no  foundation  in 
the  merits  of  the  case,  controvert  such  facts. 

Albany  Special  Term,  May,  1859. 

THIS  was  a  motion  to  set  aside  an  execution,  issued  by  the 

VOL.  XVII.  31 
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plaintiffs  against  the  persons  of  the  defendants,  for  irregularity 
and  upon  the  merits.  In  October,  1855,  the  defendants  wrote 
a  letter  to  the  plaintiffs,  stating  that  they  had  shipped  to 
them  52  sides  of  good  slaughter  upper  leather,  in  the  rough, 
and  that  they  had  drawn  upon  them  at  ninety  days  for  $150, 
which  draft  they  wished  them  to  honor.  The  defendants 
accepted  the  dratl,  and  were  ultimately  obliged  to  pay  the 
same.  They  did  not  receive  the  leather  until  December,  1855, 
and  when  received  there  was  a  deficiency  of  1  hide  in  num- 
ber, and  24  sides  were  of  a  different  description  from  the  rep- 
resentations in  the  letter.  The  hides  thus  sent  yielded,  after 
deducting  charges,  only  $72.18,  and  after  crediting  the  defend- 
ants with  $34.48,  due  them  upon  the  plaintiffs'  books,  there 
was  a  balance  of  $43.34  still  due  plaintiffs,  to  recover  which, 
with  interest,  this  action  was  brought.  The  summons  was  in 
contract  claiming  this  sum.  The  complaint  also  claimed  this 
amount,  but  alleged  that  the  draft  was  procured  by  the  false 
and  fraudulent  representations  of  the  defendants  (contained  in 
said  letter)  of  the  number  and  quality  of  the  hides.  No  order 
of  arrest  was  obtained.  The  defendants  did  not  answer,  and 
the  plaintiffs  took  judgment  by  default,  in  March,  1859,  for 
$53.73  damages  and  $20.10  costs.  The  complaint  was  veri- 
fied by  one  of  the  plaintiffs.  The  judgment  itself  made  no 
allusion  to  the  fraud,  but  showed  personal  service  of  the  sum- 
mons and  complaint,  the  want  of  an  answer,  and  adjudged 
that  the  plaintiffs  recover  of  the  defendants  the  foregoing 
amount.  The  roll  also  contained  the  summons  and  complaint, 
with  proof  of  service.  Judgment  having  been  perfected,  and 
an  execution  against  the  property  of  the  defendants  returned 
unsatisfied,  an  execution  thereon  against  the  persons  of  the 
defendants  was  issued,  without  any  order  from  the  court  or  a 
judge,  which  the  defendants  now  move  to  set  aside  as  issued 
irregularly  and  without  authority,  and  upon  afl&davits  deny- 
ing the  fraud  set  forth  in  the  plaintiffs'  complaint.  The  plain- 
tifis  read  no  affidavits  in  opposition,  but  relied  upon  the  judg- 
ment roll. 
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H.  SMITH,  for  the  defendants. 
JAMES  EDWARDS,  for  the  plaintiffs. 

HOGEBOOM,  Justice.  1.  An  execution  against  the  person 
may  be  issued  if  the  action  be  one  in  which  the  defendant 
might  have  been  arrested  under  sections  179  and  181  of  the 
Code.  (Code,  §§  179,  181.) 

2.  If  the  action  be  one  in  which,  from  its  very  nature,  and 
from  the  facts  necessarily  stated  in  the  complaint  as  the  cause 
of  action,  the  plaintiffs  would  necessarily  have  been  entitled 
to  an  order  of  arrest,  an  execution  against  the  person  may 
issue,  as  a  matter  of  course,  because  the  record  shows  conclu- 
sively that  the  defendant  might  have  been  arrested.     It  can- 
not be  material  in  such  case  whether  he  was  in  fact  arrested 
before  judgment  or  not.     (Corwin  agt.  Freeland,  2  Seld.  Rep. 
566 ;  Delamater  agt.  Russell,  4  How.  Pr.  Rep.  234 ;   Kloppen- 
burg  agt.  Nee/us,  4  Sandf.  S.  0.  R.  655.) 

3.  If  the  action  be  one  in  which  the  facts  entitling  the  plain- 
tiff to  an  order  of  arrest  are  not  inherent  in  the  cause  of  action 
itself,  but  independent  thereof,  yet  if  an  order  of  arrest  has 
been  in  fact  granted  and  enforced,  then  it  is  sufficiently  estab- 
lished that  the  action  is  one  in  which  the  defendant  might 
have  been  (and  properly  was)  arrested  under  sections  179  and 
181  of  the  Code,  and  an  execution  against  the  person  may 
issue,  without  an  order  from  the  court  for  that  purpose. 
(Cheney  agt.  Garbutt,  5  How.  Pr.  Rep.  467 ;  Fake  agt.  Edger- 
ton,  3  Abbott,  230 ;   Corwin  agt.  Freeland,  2  SeUen,  566.) 

4.  It  has  also  been  held  that  in  a  case  where  the  right  to 
arrest  depends  upon  facts  extrinsic  to  the  cause  of  action,  and 
no  order  of  arrest  has  been  granted,  yet  if  the  complaint  sets 
out  acts  of  fraud,  such  as  would  have  entitled  the  party  to  an 
order  of  arrest,  and  the  defendant  did  not  answer,  the  plaintiff 
was  entitled  to  issue  execution  against  the  person  without  an 
order  of  the  court  for  that  purpose,  upon  the  ground  that  it 
appeared  that  the  right  to  do  so  existed,  and  an  application  to 
the  court  for  leave  to  do  so  was  denied,  as  unnecessary.     (Coo- 
ney  agt.  Van  Rensselaer,  1  Code  Rep.  38.) 
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So  also  in  an  action  upon  a  fraudulent  warranty,  the  fraud 
being  established  on  the  trial,  and  that  fact  incorporated  in 
the  decision  of  the  court,  it  was  held  that  an  execution  against 
the  person  was  well  issued  without  an  order  of  the  court,  it 
being  thus  affirmatively  established  that  it  was  a  proper  case 
for  an  order  of  arrest.  (Afosher  agt.  Scovitte,  6  How.  515.) 

On  the  other  hand,  it  has  been  held  by  Mr.  Justice  CLERKE, 
that  an  execution  against  the  person  was  improperly  issued 
where  it  did  not  appear  by  the  record  that  the  case  was  one 
which  necessarily  justified  an  arrest,  unless  an  order  of  the  court 
was  previously  granted.  (Alden  agt.  Sarson,  4  Abbott,  102.) 

5.  The  difficulty  arises  in  determining  what  are  the  cases  in 
which  the  defendant  might  have  been  arrested.     Where  the 
nature  of  the  action  settles  that  question,  the  difficulty  is,  of 
course,  removed.     But  in  other  cases  it  depends  on  extrinsic 
facts.     How  are  they  to  be  determined  ?     If  an  order  of  arrest 
is  made,  and  submitted  to,  or,  upon  controversy,  is  adjudged 
to  be  proper,  perhaps  the  matter  should,  for  the  purposes  of 
the  action,  be  regarded  as  res  adjudicate,,  and  the  execution  as 
justifiably  issued  without  further  authority.     But  if  no  facts 
Justifying  an  arrest  are  stated  in  the  complaint,  and  no  order 
of  arrest  is  made,  how  and  when  is  it  to  be  ascertained  that 
the  action  is  one  in  which  the  defendant  might  have  been 
arrested  ?     May  the  party  issue  the  execution  at  his  peril,  and 
trust  to  the  result  of  a  motion  subsequently  made  to  set  it  aside, 
or  to  the  result  of  an  action  for  false  imprisonment  to  determine 
whether  he  had  in  fact  authority  to  issue  it?     In  such  case, 
my  impression  is  that  the  legislature  designed  that  the  fact 
should,  in  some  way,  be  established  to  the  satisfaction  of  the 
court  before  the  execution  was  issued,  and  not  left  to  the  mere 
arbitrary  pleasure  of  the  successful  party  himself.     It  is  a  haz- 
ardous power,  and  might  be  abused.     I  think  the  safer  prac- 
tice, and  the  true  construction,  is,  that  the  right  to  issue  an 
execution  in  such  case  should  receive  the  previous  sanction  of 
the  court. 

6.  Again,  in  cases  where  the  facts  justifying  an  order  of 
arrest  are  set  forth  in  the  complaint  (in  cases  where  such  facts 
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are  extrinsic  to  the  cause  of  action  itself),  as  in  actions  for 
goods  sold  (fraudulently  contracted  for),  or  money  paid  (fraud- 
ulently obtained),  and  the  defendant  suffers  a  default,  does  he 
thereby  admit  the  fraud,  so  as  to  conclude  him  on  the  question 
of  an  execution  against  the  person  ?  A  default  admits  all  the 
material  allegations  in  the  complaint,  and  no  others.  But  the 
allegations  of  fraud  are  not  material  to  the  cause  of  action,  and 
I  am  inclined  to  think  would  be  struck  out  on  motion,  as  irrele- 
vant or  redundant.  Can  the  defendant,  then,  by  suffering  a 
default,  be  said  to  admit  them?  I  incline  to  think  not.  Nev- 
ertheless, thus  contained  in  the  complaint,  if  they  are  verified 
(as  in  this  case  they  are)  by  the  affidavit  of  a  party,  they  ope- 
rate as  the  proper  foundation  on  which  an  order  of  arrest 
might  have  been  granted,  and  thus  the  action  becomes  ome  in 
which  the  defendant  might  have  been  arrested. 

7.  May  the  defendant  controvert  these  facts?     In  other 
words,  may  he,  by  his  own  or  other  affidavits,  showing  a  state 
of  facts  which  negate  the  apparent  fraud  arising  from  the 
(hitherto)  undenied  allegations  of  the  complaint,  present  a  new- 
case  to  the  court,  and,  on  motion,  ask  to  have  the  execution 
set  aside,  not  as  irregularly  granted,  but  as  having  no  just 
foundation  in  the  merits  of  the  case  ?     I  incline  to  think  he 
may  do  so ;  and  the  case  must  then  be  determined  in  the  same 
way  as  if  it  were  a  motion  to  vacate  or  set  aside  an  order  of 
arrest.     This  seems  to  be  reasonable,  and  is  more  in  conform- 
ity with  the  spirit  of  the  Code,  and  the  object  of  the  law,  and 
the  protection  of  personal  liberty,  than  any  other  course  which 
has  suggested  itself  to  my  mind. 

8.  The  application  of  these  principles  to  the  present  case 
requires  the  execution  to  be  set  aside.     It  is  quite  doubtful 
whether  fraud  is  sufficiently  alleged  in  the  complaint  to  justify 
an  order  of  arrest.   It  is  stated  that  on  the  22d  of  October,  1855, 
the  defendants  wrote  to  the  plaintiffs  that  they  had,  on  that 
day,  shipped  to  them  "  52  sides  of  good  slaughter  upper  leather 
in  rough,"  and  they  drew  on  the  same  day  (as  also  in  said  let- 
ter stated)  on  the  plaintiffs  a  draft  or  bill  of  exchange  for  $150, 
ninety  days  after  date.     The  plaintiffs  allege  that  on  the  faith 
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of  that  statement  they  accepted  the  draft,  expecting  to  realize 
from  the  proceeds  of  said  leather  a  sum  sufficient  to  meet  the 
draft,  and  alleging  that  such  proceeds  would  have  been  suffi- 
cient for  that  purpose  if  of  the  description  mentioned  in  the 
letter ;  but  that  in  fact  they  did  not  receive  the  leather  till 
the  9th  of  December,  that  it  was  not  of  the  quality  represented, 
but  that  twenty-four  sides  (out  of  51  sides  sent)  were  of  horse 
leather  of  inferior  quality,  and  that  the  whole  was  only  worth 
$72.18  after  deducting  charges  thereon.  That  they  only  owed 
the  plaintiffs  otherwise  $34.48,  and  having  paid  the  draft,  as 
they  were  liable  to  do  upon  their  acceptance,  were  thus  left  in 
a  deficiency  of  $43.34,  for  which,  with  interest,  they  brought 
suit.  The  summons  was  in  contract  and  claimed  the  last  men- 
tioned sum.  The  plaintiffs  charge  the  foregoing  representa- 
tions as  falsely  and  fraudulently  made  in  contracting  the  afore- 
said debt.  It  will  be  observed  that  the  complaint  does  not 
charge  that  the  leather  was  shipped  to  the  defendants  for  sale, 
or  as  security  for  their  acceptance,  or  that  the  draft  was  to  be 
paid  out  of  the  proceeds,  or  that  the  plaintiffs'  letter  so  stated, 
or  that  there  was  any  business  or  financial  connection  (other 
than  what  is  to  be  inferred  from  their  being  mentioned  in  the 
same  letter)  between  the  leather  and  the  draft.  Nor  was  it  a 
single  or  isolated  transaction,  for  by  the  plaintiffs'  papers  it 
appears  that  they  previously  owed  the  defendants  $34.48  on 
account.  The  leather  was  also  received  before  the  maturity 
of  the  draft.  I  think,  therefore,  that  the  plaintiffs  presented 
a  very  doubtful  case  upon  their  own  showing,  if  they  had 
sought  an  order  of  arrest.  1st.  Upon  the  point  that  the  accept- 
ance was  procured  upon  the  credit  of  the  shipment  of  leather  ; 
and,  2d.  Upon  the  point  that  the  representations  were  in  fact 
fraudulent. 

But  when  we  come  to  examine  the  case  as  now  made  by  the 
defendants,  the  presumption  of  fraud  is  effectually  removed. 
The  defendants  were  tanners  in  Otsego  county,  and  the  plain- 
tiffs leather  dealers  in  Albany,  and  the  usual  consignees  of  the 
defendants,  upon  whom  the  defendants  were  in  the  habit  of 
drawing  without  strict  regard  to  the  precise  value  of  their  pre- 
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vious  shipments,  or  the  precise  state  of  the  accounts  between 
them.  The  transactions  between  them  were  very  considerable, 
•  and  the  defendants  at  the  period  in  question  were  worth 
$25,000  over  and  above  debts.  They  had  reason  to  believe, 
from  the  statements  of  their  employees  and  one  of  the  partners, 
that  this  number  of  hides  had  been  set  apart  for  shipment  to 
the  plaintiffs,  and  that  they  were  substantially  of  the  character 
represented,  and  they  disavow  under  oath,  and  I  think  with 
sufficient  reason,  any  intent  to  perpetrate  a  fraud  by  the  trans- 
action in  question.  They  became  subsequently  so  much  em- 
barrassed as  to  be  compelled  to  make  an  assignment.  They 
omitted  to  defend  the  suit  or  to  deny  the  allegations  of  fraud 
in.  the  complaint,  at  the  time,  upon  the  advice  of  their  attorney 
that  it  was  unnecessary. 

The  amount  involved  upon  this  motion  is  insignificant,  but 
the  principle  involved  is  of  some  importance,  and  it  presents 
questions  of  practice  of  some  interest  I  have,  therefore, 
treated  it  at  greater  length  than  would  otherwise  seem  to  be 
necessary. 

The  motion  to  set  aside  the  execution  against  the  persons  of 
the  defendants  must  be  granted,  with  ten  dollars  costs. 


SUPEEME  COURT. 

THE  PRESIDENT,  DIRECTORS  AND  COMPANY  OF  THE  CON- 
NECTICUT BANK  agt.  A.  FREEMAN  SMITH,  ISAAC  VAN 
CLEEF  &  SKIDMORE  PETTIT. 

"Where  a  demurrer  to  a  complaint  states  the  objection  under  the  6th  sub.  of  sec- 
tion. 144,  "that  it  does  not  present  facts  sufficient  to  constitute  a  cause  of 
action,  in  that,  1st,"  &c.,  stating  the  specific  objection,  which  comes  under  the 
2d  sub.  of  section  144,  the  inadvertence  will  be  disregarded. 

Where  an  action  is  brought  by  a  foreign  corporation  on  a  contract  which  has  not 
been  made  with  them  iu  their  corporate  capacity,  and  by  their  corporate  name, 
the  complaint  must  allege  the  incorporation  of  the  plaintiffs. 
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It  is  not  necessary  to  state  the  act  of  incorporation  at  large,  or  even  refer  to  it — 
this,  however,  must  be  done,  if  controverted  at  the  trial — but  enough  must  be 
alleged  to  show  that  it  is  a  corporation,  and  to  indicate  the  state  or  country  to 
which  it  belongs. 

New  •  York  Special  Term,  July,  1859. 

THIS  action  was  upon  a  promissory  note,  and  the  plaintiffs 
proceeded  to  declare  upon  it  without  making  any  mention  of 
the  fact  of  their  incorporation,  or  any  reference  to  the  act 
by  which  the  company  was  incorporated.  The  defendants 
demurred  to  the  complaint  and  stated  the  first  ground  of 
demurrer  (the  principal  one)  as  follows:  "The  defendants 
in  the  above  entitled  action  demur  to  the  complaint  herein,  on 
the  ground  appearing  on  the  face  thereof,  that  it  does  not 
present  facts  sufficient  to  constitute  a  cause  of  action,  in  that : 
1st.  It  does  not  state  that  the  said  Connecticut  Bank  is  a  cor- 
porate or  legally  constituted  body,  and  legally  entitled  to 
bring  an  action,  either  in  the  name  of  its  president,  directors 
and  company,  or  in  any  other  manner." 

MILLER,  PEET  &  NICHOLS,  for  plaintiffs. 
GOODMAN  &  JESUP,  for  defendants. 

CLERKE,  Justice.  Undoubtedly,  the  demurrer  in  this  action 
should  have  been  taken  under  the  2d  and  not  under  the  6th 
subdivision  of  section  144  of  the  Code.  The  want  of  an  alle- 
gation showing  the  capacity  of  the  plaintiffs  to  sue  is  not  the 
omission  of  a  constituent  fact,  essential  to  the  transaction  upon 
which  a  cause  of  action  is  founded.  It  only  affects  the  char- 
acter of  a  party  to  the  alleged  transaction.  But,  although  the 
objection  is  apparently  taken  under  the  6th  subdivision,  the 
objection  itself  is  set  forth  in  express  words,  "  that  the  com- 
plaint does  not  state  that  the  plaintiffs  are  a  corporation."  I 
consider,  therefore,  that  the  manner  of  stating  the  objection 
is  a  mere  inadvertence,  at  most,  a  clerical  error  which  could 
not  possibly  lead  the  plaintiffs  astray.  Disregarding,  then, 
the  manner  of  the  objection,  is  it  in  itself  tenable  ?  It  is  ad- 
mitted that  the  plain  tiffs  are  a  foreign  corporation.  There  is 
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no  such  corporation,  we  know,  authorized  by  the  laws  of  this 
state. 

The  law  only  recognizes  individuals  in  their  natural  capacity, 
with  distinctive  Christian  names,  and  surnames,  and  artificial 
bodies,  constituted  by  the  competent  authority,  allowed  to  sue 
and  to  be  sued,  bearing  some  distinctive  appellation.  Con- 
fusion and  uncertainty  would  be  the  inevitable  result,  if  any 
number  of  persons,  real  or  fictitious,  were  permitted  to  main- 
tain claims  in  a  court  of  justice.  It  would  appear,  therefore, 
as  a  necessary  corollary  to  this,  that  persons  coming  into  a 
court  of  justice  to  establish  or  defend  claims,  or  to  seek  redress, 
should  come  in  their  real  individual  names,  or,  if  endowed 
with  a  corporate  capacity,  that  they  should  expressly  allege 
it 

But,  where  the  incorporation  is  created  by  a  general  law  of 
the  state  or  country  in  which  the  action  is  commenced,  it  is 
then  plainly  unnecessary,  because  such  incorporation  is  a  por- 
tion of  the  public  lawj  of  which  the  court  will  take  judicial 
cognizance,  and  in  this  state,  even  a  particular  law  constitut- 
ing a  corporate  body,  printed  in  an  authorized  volume  of  the 
statutes,  would  now  make  it  the  subject  of  judicial  cognizance. 
Nor  is  it  necessary  to  allege  the  incorporation,  where  the  de- 
fendants have  entered  into  a  contract  with  the  plaintiffs  in 
their  corporate  name,  because  they  thereby  admit  them  to  be 
duly  constituted  as  a  body  corporate,  under  such  name.  This 
was  really  the  question  in  Henriques  agt.  The  Dutch  West  India 
Co.  (2  Lord  Raymond^  1535).  The  plaintiffs  in  error  were 
estopped,  by  the  recognizance  which  they  had  entered  into 
with  the  defendants  in  error,  from  insisting  that  there  was  no 
such  company.  But,  where  no  such  admission  has  been  ever 
made — where  the  contract,  upon  which  the  action  is  founded, 
has  not  been  made  with  the  plaintiffs  in  their  corporate  capa- 
city, and  by  their  corporate  name — I  think  there  is  no  suffi- 
cient consent  of  authority,  allowing  the  maintenance  of  an 
action  by  a  foreign  corporation,  without  alleging  the  incorpo- 
ration. This  is  the  true  and  reasonable  deduction,  which  has 
been  lost  sight  of  in  some  recent  special  term  decisions.  By 
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referring  to  the  case  of  The  Datchess  County  Man.  Co.  agt. 
Davis  (14  J.  R.  239),  it  will  be  observed  that  this  distinction 
is  recognized  by  the  court  in  bane,  in  the  opinion  of  Chief 
Justice  THOMPSON. 

I  do  not  say  that  it  is  necessary  to  state  the  act  of  incor- 
poration at  large,  or  even  to  refer  to  it — this  must  be  done  if 
controverted  at  the  trial — but  enough  must  be  alleged,  in  ' 
actious  instituted  by  foreign  corporations,  to  show,  at  least, 
that  it  is  a  corporation,  and  to  indicate  the  state  or  country 
to  which  it  belongs.  Nothing  qf  the  kind  appears  in  this 
complaint.  A  certain  number  of  words  are  put  together, 
which  are  manifestly  neither  Christian  names  nor  surnames  of 
individuals,  and  without  a  single  word  indicating  a  corporate 
existence.  This  ground  of  demurrer  is,  in  my  opinion,  suffi- 
cient. 

The  other  specifications,  which  are  properly  included  under 
the  6th  subdivision  of  section  144,  are  not  tenable. 

Judgment  for  the  defendants  on  the  demurrer,  unless  the 
plaintiffs  within  twenty  days  amend  their  complaint,  costs  of 
demurrer  to  defendant  to  abide  event. 


SUPREME  COURT. 

JOHN  EMMONS,  appellant,  agt.  THE  NEW- YORK  AND  ERIE 
RAILROAD  Co.,  respondents. 

Where  the  attorneys  of  the  respective  parties,  by  a  stipulation  fairly  entered  into, 
agree  that  the  costs  of  a  term  or  circuit,  at  which  the  cause  is  noticed,  shall 
abide  t  e  final  event  of  the  action,  the  agreement  should  be  enforced,  without 
limit  to  three  calendar  fees. 

Monroe  General  Term,  Dec.,  1858. 

WELLES,  SMITH  and  JOHNSON,  Justices. 

APPEAL  from  order  directing  readjustment  of  costs.     Issue 
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of  fact  was  joined  in  October,  1855,  which  was  duly  noticed 
for  trial  for  the  circuit  held  in  Steuben  county,  where  the 
venue  was  laid  in  November  of  the  same  year,  but  was  not 
reached  upon  the  calendar.  The  cause  was  also  duly  noticed 
for  trial  for  the  circuit  held  in  said  county  in  May,  1856,  but 
was  put  over  that  circuit,  the  defendant  stipulating  that  the 
calendar  fee  of  that  circuit  should  abide  the  event.  The  cause 
was  again  duly  noticed  for  the  circuit  held  in  November,  1856, 
and  not  reached  on  the  calendar  of  that  circuit.  It  was  also 
noticed  for  the  circuit  held  in  January,  1857,  at  which  circuit 
the  trial  was  put  over  on  the  defendants'  stipulation  that  the 
calendar  fee  abide  the  event,  and  the  same  occurred  with 
respect  to  the  March  circuit  in  said  county,  1857. 

The  plaintiff  obtained  judgment  in  November,  1857,  and  on 
the  30th  day  of  that  month  the  clerk  of  Steuben  county  taxed 
or  adjusted  the  plaintiff's  costs  at  $132.99.  The  bill  of  costs 
so  taxed  included  calendar  fees  of  $10  for  each  of  the  above 
five  circuits.  The  cause  was  necessarily  on  the  calendar  at 
each  of  said  circuits,  upon  the  plaintiff's  notice.  The  defend- 
ants also  noticed  the  cause  for  trial  at  each  of  said  terms,  ex- 
cepting that  of  November,  1855. 

The  defendants'  counsel  objected  before  the  clerk  to  the 
allowance  of  more  than  three  calendar  fees,  and  that  two  of 
those  should  be  deducted,  on  the  ground  that  the  defendant 
had  paid  the  costs  of  putting  the  trial  over  two  circuits,  not 
charged  in  the  bill  of  costs.  But  the  clerk  overruled  both 
objections,  and  allowed  for  the  whole  five  terms,  as  charged. 

The  court  at  special  term  ordered  the  costs  retaxed,  by 
striking  out  of  the  taxed  bill  two  circuit  or  term  fees  of  ten 
dollars  each. 

This  is  an  appeal  from  that  order. 

GEO.  B.  BRADLEY,  for  appellant. 
S.  MATHEWS,  for  respondents. 

By  the  court — WELLES,  Justice.  At  the  time  the  plaintiff 
obtained  judgment,  he  was  restricted  to  three  calendar  fees. 
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(Code  as  amended  in  1857,  §  307.)  But  I  apprehend  it  was 
not  the  design  of  the  legislature  to  control  the  parties  in  any 
agreement  they  might  make  upon  the  subject,  provided  there 
was  no  reason  to  suspect  collusion  between  the  parties.  If  an 
agreement  or  stipulation  is  fairly  entered  into  by  the  attor- 
neys, that  the  costs  of  a  term  shall  abide  the  final  event,  I  p.er- 
ceive  no  reason  why  it  should  not  be  enforced.  The  evil,  exist- 
ing at  which  the  amendment  limiting  the  prevailing  party  to 
three  calendar  fees,  I  apprehend,  was  a  practice  alleged  to  exist 
in  some  places  of  putting  causes  on  the  calendar,  term  after  term, 
for  a  long  time,  without  any  hope  of  their  being  reached,  and 
with  no  other  imaginable  motive  but  to  enhance  the  costs,  and 
without  making  any  preparation  for  the  trial. 

There  has  not  been,  that  I  am  aware  of,  any  adjudication 
in  this  court  upon  the  precise  question  involved;  and  as  it 
appears  to  me  that  the  amendment  of  the  Code  in  1857  was 
not  intended  to  affect  a  case  where  the  parties  had  stipulated 
on  the  subject,  and  as  there  is  no  evidence  or  allegation  of  any 
fraud  or  collusion  between  them,  I  am  of  the  opinion  that  the 
plaintiff  should  be  permitted  to  tax  the  five  calendar  fees. 

The  order  appealed  from  should  be  reversed. 


nJK 
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SUPERIOR  COURT. 


JOHN  PETTIGREW  agt.  THE  MAYOR,  &c.,  OP  THE  CITY  OF 
NEW- YORK. 

Where  the  plaintiff  obtained  judgment  against  the  defendants  on  a  contract  for 
regulating  a  street,  and  subsequently  the  defendants  moved  to  set  aside  the 
judgment,  on  the  ground  that  the  original  bid  of  the  plaintiff  was  22  cents  per 
cubic  yard  for  the  earth  filling,  instead  of  42  cents ;  that  the  original  record  of 
the  contract  kept  in  the  street  commissioner's  office  had  been  altered  by  an 
erasure  of  twenty  and  a  substitution  of  the  word/cwty. 

Hdd,  on  the  papers  before  the  court,  that  it  did  not  appear  that  the  plaintiff  par- 
ticipated in  or  knew  of  any  such  fraud.  Nor  did  the  mere  fact  of  the  extra 
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amount  of  $7,000,  recovered  by  him  for  such  work,  raise  a  presumption  of 
fraud  against  him.  But  while  the  plaintiff  vindicated  his  own  integrity,  he 
presented  a  case  for  the  relief  of  the  defendanta 

The  contract  was  awarded  to  the  plaintiff  as  the  lowest  bidder,  and  on  the  case 
presented  by  him  he  must  be  assumed  as  having  meant  and  offered  a  bid 
at  42  cents,  and  took  the  contract  at  that  price,  in  which  case  the  record 
showed  that  there  were  nine  lower  bidders.  The  contract,  therefore,  must 
have  been  made  by  the  corporation  on  a  misstatetnent  or  mistake  of  fact,  and 
•was  void.  The  contract  sanctioned  and  intended  to  be  made  by  them  was  for 
22  cents — which  the  plaintiff  never  agreed  to. 

Held,  that  this  mutual  and  fundamental  mistake  of  the  very  basis  of  the  contract 
was  ample  ground  for  relief,  and  of  the  power  of  the  court  to  give  relief  there 
could  be  no  doubt  (Code,  %  474.)  Judgment  and  report  of  referee,  with  all 
subsequent  proceedings,  set  aside,  without  costs. 

New  •  York  Special  Term,  June,  1859. 
MOTION  by  the  defendants  to  set  aside  and  vacate  a  judg- 
ment and  all  proceedings  subsequent  thereto. 

R.  BlJSTEED,  for  motion. 
G-.  DEAN,  in  opposition. 

HOFFMAN,  Justice.  The  plaintiff  recovered  a  judgment 
against  the  defendants  on  the  15th  of  January,  1859,  for  the 
sum  of  $25,700.28,  besides  costs.  Abdut  $15,765  of  this 
amount  was  for  the  performance  of  a  contract  for  regulating 
Sixty-third  street,  between  Fifth  and  Sixth  avenues. 

The  contract  on  which  this  part  of  the  claim  was  founded 
was  dated  the  26th  day  of  November,  1852,  and,  in  the  copy 
annexed  to  the  complaint,  provided  for  payment  for  the  work 
as  follows : 

"  For  all  work  which  shall  be  blasted,  and  broken  to  a  suit- 
able size  for  carting,  including  its  removal  and  deposit  in 
embankment,  the  sum  of  sixty  cents  per  cubic  yard  shall  be 
paid,  and  twelve  cents  per  cubic  yard  for  earth  excavated,  and 
forty-two  cents  per  cubic  yard  for  earth  filling ;  culverts,  per 
running  foot,  $1." 

The  plaintiff  sued  the  defendants  upon^this  alleged  contract, 
alleging  performance  of  the  work  as  stipulated,  and  demand 
and  refusal  of  payment. 
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The  defendants,  by  answer,  insisted  upon  the  fact  of  a  dis- 
continuance of  the  work  contracted  for,  upon  the  ground  being 
taken  for  the  Central  Park,  and  notice  of  such  discontinuance 
being  given. 

The  case  was  referred,  was  litigated,  and  judgment  given  in 
favor  of  the  plaintiff,  from  which  no  appeal  has  been  taken. 

It  is  therefore  sufficient  to  observe,  that  if  the  referee  was 
wrong  upon  the  point  contested  and  decided  by  him,  the  error 
cannot  now  be  redressed  ;  plainly,  it  cannot  be  done  in  this 
mode. 

The  present  application  is  made  upon  the  ground  that  the 
original  bid  of  the  plaintiff  was  22  cents  per  cubic  yard  for  the 
earth  filling,  instead  of  42  cents ;  that  the  original  record  of 
the  contract  made  in  a  book  kept  in  the  street  commissioner's 
office  has  been  altered  by  an  erasure  of  twenty  and  substitution 
of  the  word  forty ;  and  that  it  appeared  by  a  copy  of  the  esti- 
mates, transmitted  to  the  common  council  by  the  street  com- 
missioner October  29,  1852,  stating  his  award  to  the  plaintiff 
of  the  contract,  that  22  cents  was  the  actual  amount. 

By  that  document  the  then  street  commissioner  reported 
that  the  contract  was  awarded  to  the  plaintiff  as  the  lowest 
bidder.  It  appears  upon  its  face  that  the  bid  of  the  plaintiff 
was  for  excavating  earth,  per  cubic  yard  (250  yards),  12  cents ; 
for  filling  earth,  per  cubic  yard  (35,000  yards)  22  cents ;  for 
excavating  and  removing  rock,  per  cubic  yard  (500  yards),  60 
cents;  and  for  culverts,  per  running  foot  (180  feet),  $1  per  foot. 
The  aggregate  of  the  bid  amounted  to  $8,197. 

There  were  thirteen  other  bidders,  whose  offer  for  the  filling 
earth,  per  cubic  yard,  varied  from  30  cents  to  69  cents.  Four  of 
these  offers  were  from  49  cents  upwards.  The  lowest  aggregate 
of  the  other  bidders  was  $10,650.  The  highest  was  $24,806.50. 

The  additional  charge  of  20  cents  upon  the  earth  filling  of 
85,000  yards  would  add  $7,000  to  the  above  amount  of  the 
plaintiff's  offer,  making  it  $15,197.  Four  of  the  offers  would, 
then,  exceed  it  in  the  aggregate,  the  lowest  of  such  four  being 
$17,832.50. 

It  is  sworn  to,  and  not  contested,  that  the  habit  of  the  plain- 
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tiff,  in  every  extensive  contract  of  a  similar  nature  with  the 
corporation,  was  not  to  take  a  copy  of  the  contract ;  that  he 
did  not  do  it  at  this  time  ;  that  he  or  his  attorney  obtained 
the  copy  annexed  to  the  complaint,  upon  commencing  the 
action,  which  was  certified  by  the  deputy  street  commissioner. 
The  contracts  are  entered  in  a  book  kept  in  the  office. 

It  is  also  shown,  that  upon  the  trial  the  original  book  was 
produced  in  evidence  before  the  referee,  and  produced  by  the 
plaintiff's  attorney. 

The  plaintiff,  in  his  affidavit  to  oppose  the  present  motion, 
denies  any  knowledge,  information  or  suspicion  of  any  alter- 
ation in  the  contract,  "  or  that  it  was  not  in  exact  accordance 
with  his  bids  for  the  said  work,"  until  he  saw  the  communica- 
tion of  Mr.  Lovell,  of  the  21st  day  of  February,  1859  ;  that 
he  has  no  knowledge  or  suspicion  of  the  person  by  whom  the 
alteration  was  made,  if  any  was  made  ;  that  the  contract  was 
never  seen  by  him  since  its  execution ;  that  he  has  no  copy  of 
his  bid,  nor  has  he  seen  it  since  it  was  deposited,  nor  has  he  ever 
seen  the  original  bids  of  bis  competitors ;  that,  if  the  same  have 
been  abstracted  from  the  office,  it  was  without  his  knowledge  or 
privity.  That  he  does  not  know  what  his  bid  actually  was  for 
such  work ;  that  he  supposed  at  the  time  of  the  commencement 
of  this  action  that  the  assessment  of  said  work  had  been  made  in 
accordance  with  the  bid  under  which  the  contract  had  been 
awarded  to  him,  and  that  he  had  no  knowledge  to  the  contrary 
now. 

That  for  thirty  years  he  has  had  such  contracts  with  the 
defendants,  and  never  been  in  the  habit  of  retaining  copies  of 
his  bids  or  contracts,  but  to  rely  on  the  original  records. 

He  further  says :  "  That  the  price  contained  in  said  contract 
for  said  work  is  now  as  it  was  at  the  time  of  its  execution  by 
him,  as  he  verily  believes ;"  and  he  states  positively,  and  of 
his  own  knowledge,  "  that  no  alteration,  change  or  erasure, 
has  ever  been  made  therein  by  deponent,  or  at  his  instigation, 
or  with  his  privity  or  assent" 

It  appears  also  that  the  original  bids  cannot,  after  diligent 
search,  be  found  in  the  proper  office. 
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Mr.  Lovell  swears  to  an  inspection  of  the  record  of  the  con- 
tract, and  his  belief  that  the  erasure  and  alteration  were 
fraudulently  made. 

The  book  was  produced,  and  inspected  by  consent.  It  is 
sufficient  to  say  that,  with  the  affidavit,  there  is  ground  for 
inquiring  into  the  fact,  at  least,  if  any  further  inquiry  can  be 
allowed  in  the  case. 

By  the  revised  statutes,  no  judgment  in  any  court  of  record 
shall  be  set  aside  for  irregularity  on  motion,  unless  such 
motion  be  made  within  one  year  after  the  time  such  judg- 
ment was  rendered.  (2  E.  S.  359,  §  2.) 

The  Code  (§  174)  is  more  comprehensive  :  "  The  court  may, 
in  its  discretion,  and  upon  such  terms  as  may  be  just,  at  any 
time  within  one  year  after  notice  thereof,  relieve  a  party  from 
a  judgment  order  or  other  proceeding  taken  against  him, 
through  his  mistake,  inadvertence,  surprise,  or  excusable 
neglect." 

It  can  scarcely  be  contended  that,  when  a  trial  has  been 
had,  the  court  under  this  section  would  grant  relief,  when  it 
would  not  grant  a  motion  for  a  new  trial  under  such  circum- 
stances. 

The  decision  in  this  court,  of  Levy  agt.  Joyce  (1  Bosworttts 
Rep.  622),  does  not  conflict  with  this  view.  Though  an  ex- 
cusable omission,  and  under  very  special  circumstances,  a 
claimant  upon  a  fund,  who  had  omitted  to  produce  his  proofs 
at  all  upon  a  trial  involving  the  rights  of  many  others,  was 
admitted  after  judgment. 

So  in  the  important  and  pertinent  case  of  Sett  agt.  Kelly 
(2  Harrison's  N.  J.  Rep.  270),  there  was  a  judgment  by  default, 
and  some  proceedings  were  taken  to  amerce  the  sheriff.  There 
was  then  an  application  to  open  the  judgment,  on  an  affidavit 
that  the  defendant  had  been  an  endorser  on  several  notes  of 
the  firm  of  Tyson  &  Co.,  and  supposed,  when  sued,  that  the 
action  was  one  of  such  notes ;  that  about  the  17th  day  of  May, 
1839  (after  judgment),  he  for  the  first  time  discovered  that  one 
of  such  firm  had  been  in  the  habit  of  forging  his  name  on 
several  notes ;  that  he  believed  the  note  in  question  was  false 
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and  forged ;  that  he  called  on  the  plaintiff's  attorney  as  soon 
as  his  suspicion  was  aroused,  who  had  refused  to  let  him  see 
the  note.  The  judgment  was  opened  on  terms.  (See  also  the 
case  cited  at  page  274.) 

Now,  few  points  are  better  settled  than  this,  that  a  motion 
for  a  new  trial,  on  the  ground  of  newly  discovered  evidence, 
will  not  be  entertained  where  the  applicant  has  had  the  means 
of  procuring  the  evidence  at  the  former  trial,  and  could  have 
known  of  its  existence  then  with  the  use  of  similar  diligence 
with  that  which  has  obtained  it  subsequently.  (Graham  and 
Waterman,  vol.  3,  1030,  1035.) 

Any  degree  of  complicity,  however,  of  the  other  side,  in 
any  fraud,  or  deception,  or  misleading,  will  decide  the  question, 
and  induce  the  court  to  grant  the  application. 

It  is  not  a  justifiable  conclusion,  upon  the  papers  before  me, 
that  the  plaintiff  participated  in,  or  knew  of  any  such  fraud. 
Nor  should  I  be  warranted  in  saying  that  the  mere  fact  of  the 
extra  amount  being  $7,000  raises  a  presumption  of  fraud  in 
him.  He  is  entitled,  in  law  and  practice,  to  the  benefit  of  the 
considerations  that  he  has  never  kept  a  copy  of  his  bid,  be- 
lieves the  contract  corresponded  with  it,  and  that  the  average 
of  all  the  bids  for  filling  earth  is  thirty-eight  cents,  and  the 
average  of  the  total  amounts  for  the  whole  is  about  $14,162. 

But  the  plaintiff,  in  vindicating  his  own  integrity,  presents 
a  case  for  the  relief  of  the  defendants.  He  is  to  be  assumed 
as  having  offered  a  bid  at  42  cents  for  earth,  making  his  aggre- 
gate amount  for  the  work  $15,197,  instead  of  $8,137.  There 
were  then  nine  lower  bidders.  The  contract  was  made  by  the 
mayor,  aldermen  and  commonalty,  through  the  street  com- 
missioner, on  a  misstatement  or  mistake  of  the  fact.  The  con- 
tract sanctioned  and  intended  to  be  made  was  for  22  cents. 
The  contract  actually  made  was  unfounded  in  fact,  and  in  my 
opinion  void.  The  plaintiff  meant  and  offered  to  take  the 
contract  for  42  cents.  The  corporation  never  acceded  to  this, 
but  did  agree  to  a  contract,  which  the  plaintiff  never  agreed 
to.  This  mutual  and  fundamental  mistake  of  the  very  basis 
of  the  contract  is  ample  ground  for  relief,  and  of  the  power  of 

VOL.  XVII.  32 
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the  court  to  give  relief  I  entertain  no  doubt.    (Levy  agt.  Joyce, 
I  Bosworltis  Rep.  622.) 

But  the  plaintiff  has  performed  the  work,  and  has  got  a 
judgment  after  litigation,  that  he  is  entitled  to  payment. 
There  does  not  seem  to  be  any  justice  or  good  reason  for  giv- 
ing relief  beyond  correcting  the  error  in  this  particular. 

My  impressions  are,  as  the  Code  permits  the  fixing  of  terms 
and  conditions,  that  the  plaintiff  has  a  right  to  put  himself  in 

the  place  of  the  actual  lowest  bidder,  Mr. ,  whose  proffer 

was  for  $10,650. 

The  consequence  of  this  would  be  a  reduction  upon  the 
judgment  of  $2,453,  with  interest  from  the  1st  day  of  May, 
1857. 

Still,  I  doubt  whether  I  can  do  anything  regularly  under 
this  application,  but  to  set  aside  the  judgment  and  report  of 
the  referee.  Whether  the  cause  may  be  proceeded  upon  under 
the  order  of  reference,  or  what  other  course  may  be  regular, 
is  for  counsel  to  determine. 

Order  to  set  aside  and  vacate  the  judgment  entered  in  this 
cause,  with  the  report  of  the  referee,  and  all  proceedings  sub- 
sequent to  such  judgment,  without  costs. 

On  settling  the  order,  the  counsel  may  bring  before  me  the 
above  considerations,  if  so  advised. 


SUPREME  COURT. 

THE  UTICA  CITY  BANK  agt.  ALTON  BUEL. 

t 

It  is  not  necessary  that  the  affidavit,  on  which  an  order  is  issued  for  the  examina- 
tion of  a  judgment  debtor  in  proceedings  supplementary  to  execution,  should 
be  served  with  the  order. 

A  sheriff's  certificate  of  the  service  of  an  order,  for  the  examination  of  a  judgment 
debtor  in  supplementary  proceedings,  is  not  sufficient  evidence  that  such  service 
has  been  made.  An  appearance  of  the  judgment  debtor,  however,  upon  such 
service,  cures  the  defect. 
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There  are  but  two  classes  of  cases  where  the  certificate  of  an  officer  is  evidence 
of  the  facts  stated  in  it,  and  upon  which  some  future  action  can  be  predicated. 
The  first  is,  where  it  is  made  evidence  by  statute,  and  the  second,  where 
what  is  technically  known  as  process,  or  that  which  is  hi  tho  nature  of  pro- 
cess, is  directed  to  the  sheriflj  and  he  is  required  or  directed  to  make  a  return 
thereto. 


At  Chambers,  August  9,  1859. 

MOTION  for  an  attachment  against  the  defendant^  for  con- 
tempt, .j  nv/. 

KERNAN  &  QUINN,  for  plaintiff. 
HUNT  &  THROOP,  for  defendant. 

BACON,  Justice.  On  the  26th  day  of  July,  1859,  an  order 
supplementary  to  the  return  of  an  execution  was  obtained  by 
the  plaintiff,  requiring  the  defendant  to  appear  and  be  exam- 
ined on  the  29th  of  July  before  a  referee  appointed  for  that 
purpose.  This  order  was  served  on  the  27th  of  July,  and  the 
proof  of  such  service  consisted  of  the  certificate  of  the  sheriff, 
without  being  verified  by  oath  that  such  service  had  been 
made.  On  the  day  designated  by  the  order,  the  defendant 
appeared  before  the  referee  in  the  manner  hereinafter  stated, 
and  asked  a  postponement  of  the  hearing  until  the  5th  of  Au- 
gust thereafter,  which  application  was  granted  by  the  referee. 
Upon  the  adjourned  day  the  defendant  did  not  appear,  and 
thereupon,  on  the  certificate  of  the  referee,  and  an  affidavit  of 
the  attorney  for  the  plaintiff,  stating  the  facts,  an  order  was 
granted  by  me,  returnable  on  the  9th  of  August,  requiring  the 
defendant  to  show  cause  why  he  should  not  be  attached  as  for 
a  contempt,  in  not  obeying  the  order  to  appear  and  submit  to 
an  examination. 

The  defendant,  by  his  counsel,  now  appears  and  submits 
that  the  order  should  be  discharged :  1.  For  the  reason  that 
the  affidavit  on  which  the  order  was  founded  was  not  served 
with  the  order ;  and,  2.  That  no  proper  and  legal  proof  was 
made  of  the  service  upon  the  defendant  of  the  original  order 
to  appear  and  be  examined,  and  that,  consequently  he  was 
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not  in  contempt  for  not  appearing  on  the  adjourned  day.  The 
first  objection  I  overruled,  on  the  authority  of  Green  agt.  Bol- 
lard (8  How.  315),  and  other  cases.  As  to  the  second,  the 
Code  provides  (§  302),  that  if  any  person,  party  or  witness  dis- 
obey an  order  of  the  judge,  or  referee,  duly  served,  such  per- 
son, party  or  witness  may  be  punished  by  the  judge  as  for  a 
contempt.  The  defendant's  counsel  insists  that  the  mere  cer- 
tificate of  the  sheriff,  that  he  served  an  order,  affords  no  proof 
of  the  service  of  the  order ;  that,  consequently,  the  party  was 
not  required  to  appear,  and  cannot  be  punished  for  disobedi- 
ence of  the  order,  and  on  this  position,  to  the  extent  that  the 
proof  of  service  was  not  duly  made,  I  think  he  is  right.  The 
Code  makes  no  provision  as  to  the  time,  mode  or  manner  of 
the  service  of  these  supplementary  orders,  nor  how  the  proof 
of  such  service  shall  be  manifested,  or  made  to  appear.  There 
seems  to  be  only  two  classes  of  cases  where  the  certificate  of  an 
officer  is  evidence  of  the  facts  stated  in  it,  and  upon  which 
some  future  action  can  be  predicated.  The  first  is  where  it  is 
made  evidence  by  statute,  and  the  second  where  what  is  tech- 
nically known  as  process,  or  that  which  is  in  the  nature  of  pro- 
cess, is  directed  to  the  sheriff  and  he  is  required  or  directed  to 
make  a  return  thereto. 

Under  the  first  head,  various  provisions  are  found  in  the 
statutes  and  in  the  Code,  where  such  certificate  is  expressly 
made  evidence.  Thus,  in  respect  to  a  summons,  the  provision 
is,  that  service  may  be  made  by  the  sheriff,  or  by  any  other 
person  not  a  party  to  the  action,  but  the  138th  section  of  the 
Code  expressly  makes  the  certificate  of  the  sheriff  good  proof 
of  the  service  thereof. 

In  reference  to  orders  of  arrest,  of  attachment  and  execu- 
tions, they  are  all  directed  to  the  sheriff,  and  require  him  to 
execute  the  same  according  to  law,  and  there  is  generally  a 
mandate  in  all  of  them  requiring  a  return  to  be  made  thereto, 
and  they  all  come  under  the  second  class  of  cases  mentioned 
above.  But  if  the  process  is  silent  as  to  a  return,  the  duty  of 
the  sheriff  is  doubtless  the  same,  and  whenever  such  duty  is 
enjoined  by  the  process,  or  by  the  law,  the  return  is  an  official 
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act,  and  becomes  evidence  by  the  common  law.  (See  2  Cow. 
and  HiWs  Notes,  239,  40,  794 ;  1  Green.  JEv.  §  498.)  The  stat- 
ute in  relation  to  the  duties  of  a  sheriff  requires  every  sheriff, 
or  other  officer  to  whom  process  shall  be  delivered,  to  execute 
the  same  according  to  the  command  thereof,  and  to  make  due 
return  of  his  proceedings  thereon,  which  return  shall  be  signed 
by  him.  (2  E.  S.  3d  ed.,  535,  §  95.) 

The  plaintiff's  counsel  insists,  in  answer  to  this  objection, 
that  the  order  issued  in  this  case  partakes  so  far  of  the  nature 
ofj  that  it  may  without  violence  to  language,  or  the  law,  be 
called  and  deemed  process,  and  being  such,  the  certificate  of 
the  sheriff  is  proper  and  sufficient  proof  of  its  service.  I  think 
it  can  hardly  come  under  any  definition  which  can  be  fairly 
applied  to  that  term.  Process  is  defined  by  Blackstone  to  be 
the  means  of  compelling  a  defendant  to  appear  in  court,  and 
although  literally,  perhaps,  it  can  only  be  strictly  characterized 
as  the  initial  step  in  a  cause,  it  has  come  to  be  indicated  by  the 
two  terms,  mesne  and  final,  which  are  used  to  designate  the  two 
stages  in  the  progress  of  a  cause  in  which  it  is  employed. 
(See  TomlvrHs  Law  Dictionary,  word  *'  Process")  Process  is 
always  directed  to  some  officer  to  be  executed,  and  is  strictly 
the  mandate  of  the  court  to  the  officer,  commanding  him  to  do 
certain  things,  or  perform  certain  services,  within  his  official 
cognizance,  and  it  is  this  character  of  it,  and  the  injunctions 
it  contains,  which  makes  his  return  evidence.  To  ascertain, 
then,  whether  a  return  is  competent  evidence  or  not,  we  must 
look  to  the  process  itself,  primarily,  and  to  the  law  regulating 
the  duty  of  officers  thereon.  "  If  the  process  is  not  what  is 
called  returnable  process,  or,  in  other  words,  if  it  be  process 
upon  which  the  officer  is  not  required  to  certify  his  doings, 
his  return  will  not  be  evidence,  for  in  that  case  the  act  is  en- 
tirely unofficial,  and  is  entitled  to  no  more  credit  than  it  would 
by  the  act  of  any  private  person."  (2  Cow.  and  Hill,  794, 
note  d.) 

In  this  case  the  order  could  be  served  by  any  person  who- 
ever ;  it  is  not  directed  to  the  sheriff,  and  contains  no  injunc- 
tion to  him  to  do  or  return  anything,  nor  by  its  terms  or  in 
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its  nature  is  any  official  return  required  to  be  made  regarding 
it,  nor  is  there  any  statute  which  requires  the  sheriff  to  make 
the  service  or  return,  or  that  makes  a  return,  when  made,  evi- 
dence of  the  facts  stated  therein. 

The  419th  section  of  the  Code  does  not  meet  the  case,  for 
two  reasons :  1.  The  summons,  orders  and  judgments  there 
spoken  of  are  such  as  are  to  be  executed  "  pursuant  to  this 
act,"  that  is,  pursuant  to  the  directions  of  the  Code,  and  the 
Code  is  silent  as  to  the  mode  of  service  of  this  supplementary 
order;  and,  2.  The  injunction  is  only  that  the  sheriff  shall 
execute  such  orders,  and  shall  be  liable  if  he  neglects  the  duty, 
and  makes  no  provision  in  regard  to  the  manner  of  serving  or 
making  proof  of  the  service  of  orders,  or  what  will  be  sufficient 
evidence  of  service.  This  course  of  reasoning  satisfies  me  that 
the  certificate  of  the  sheriff  of  the  service  of  the  order  was  not 
sufficient  evidence  that  the  service  had  been  made,  and,  if  there 
had  been  nothing  else  in  the  case,  would  not  have  authorized 
the  referee  to  make  any  order  therein,  nor  the  judge,  on  the 
non-appearance  of  the  party,  to  have  entertained  an  application 
for  an  attachment  as  for  a  contempt. 

If,  then,  the  defendant  had  not  appeared  at  all  upon  this 
order,  and  no  other  proof  of  its  service  had  been  made  than  is 
shown  in  this  case,  the  referee  would  have  had  no  jurisdiction 
to  make  any  order,  and  the  defendant  would  not  have  been  in 
contempt  for  disobeying  it.  In  the  case  of  a  summons,  the 
Code  provides  that  a  voluntary  appearance  of  a  defendant  is 
equivalent  to  a  personal  service.  (§  139.)  And  any  irregu- 
larity in  the  service  of  an  order  is  waived  by  an  appearance, 
and  by  voluntarily  submitting,  without  objection,  to  an  exam- 
ination. (Green  agt.  Bullard,  8  How.  315.)  In  this  case  it  is 
not  pretended  that  there  was  any  irregularity  in  the  service  of 
the  order,  but  only  a  defect  in  the  proof  of  its  service.  But, 
by  the  defendant's  appearance,  no  proof  of  the  service  was 
necessary,  and  the  referee  was  not  called  upon  to  act  on  that 
subject.  If  any  such  objection  had  been  made,  it  could  doubt- 
less have  been  remedied  on  the  spot.  The  defendant,  in  point 
of  fact,  did  appear,  but  it  is  said  it  was  only  in  a  qualified 
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manner,  and  in  such  a  way  as  to  save  all  his  rights.  Let  us 
see  if  this  is  sufficient 

The  referee  states,  in  his  report,  that  on  the  day  the  order 
was  returnable,  the  defendant  appeared  only  for  the  purpose 
of  asking  an  adjournment,  and  saving  all  his  rights  and  objec- 
tions, technical  and  otherwise.  It  is  further  added  that  "  the 
defendant  appeared  for  that  purpose  and  no  other,  and  by  his 
counsel  asks  a  postponement,  reserving  and  saving  all  the 
rights  of  the  defendant  to  object  to  and  oppose  the  proceedings 
herein,  and  the  regularity  and  sufficiency  thereof,"  and  there- 
upon, on  the  motion  of  defendant,  the  proceeding  was  ad- 
journed until  the  5th  of  August,  "  the  rights  of  the  parties 
being  reserved  as  above  mentioned."  A  party  can,  unques- 
tionably, make  a  qualified  appearance,  and  loses  thereby  no 
rights  which  he  expressly  reserves.  The  party  having  ap- 
peared in  obedience  to  the  order,  the  service  had  accomplished 
all  its  office,  and  no  proof  whatever  was  necessary  on  that 
point  The  rights  reserved,  and  which  the  party  does  not 
lose,  are  the  right  to  oppose  the  proceeding  and  the  regularity 
and  sufficiency  thereof  and  when  he  asked  an  adjournment, 
and  it  was  granted  with  that  reservation,  he  retained  all  those 
rights,  and  was  bound  to  obey  the  order  of  the  referee  to 
appear  upon  the  adjourned  day.  In  short,  the  referee  acquired 
jurisdiction  of  the  person  and  the  cause,  and  did  not  and  has 
not  lost  it  because  the  proof  of  the  service  was  not  sufficient 
to  authorize  ulterior  proceedings,  had  there  been  in  fact  no 
appearance  whatever.  In  a  case  in  the  superior  court  of  New- 
York,  it  is  held  that  one  of  several  defendants  jointly  liable 
on  a  judgment  cannot  appear,  under  protest  to  the  jurisdiction, 
.1  and  object  that  it  does  not  appear  on  the  face  of  the  proceed- 
ings either  that  he  resides  or  was  personally  served  with  pro- 
cess within  the  city  of  New-York — such  an.  appearance  is 
equivalent  to  a  personal  service.  (Mahanny  agt  Penman,  1 
Alb.  34.) 

I  am  of  opinion,  therefore,  that  the  defendant  was  bound  to 
appear,  pursuant  to  the  order  and  the  direction  of  the  referee, 
upon  the  adjourned  day,  and  that  such  non-appearance  was  a 
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contempt  which  has  not  been  purged  upon  the  order  to  'show 
cause.  An  attachment  must  therefore  issue,  returnable  at 
the  next  special  term  in  this  district,  and  an  order  for  such 
attachment  is  accordingly  grunted ;  but  as  the  only  object 
sought  by  the  plaintiff  is,  to  procure  an  examination  of  the 
defendant  pursuant  to  the  original  order,  and  it  is  entirely  -in 
the  power  of  the  defendant  to  perform  that  duty,  the  order 
may  be  discharged  upon  the  defendant's  appearing  before  the 
referee  on  the  16th  day  of  August,  at  10  A.  M.,  and  at  such 
other  times  as  he  shall  direct,  and  submit  to  an  examination, 
pursuant  to  the  original  order,  and  paying  $10  for  the  costs 
and  expenses  of  the  proceedings  to  obtain  this  order. 


SUPREME  COURT. 
RETIRE  F.  CROCKER  agt.  STEPHEN  CROCKER  and  others. 


Where  the  plaintiff,  while  under  an  injunction  restraining  him  from  making  any 
disposition  of  his  property  to  the  prejudice  of  his  judgment  creditors,  collusively 
made  an  indirect  and  fraudulent  transfer  of  a  large  amount  of  stock  to  the  de- 
fendant, his  brother,  on  a  secret  trust  for  his  (the  plaintiffs)  own  benefit — 

Held,  in  an  action  by  the  plaintiff  against  the  defendant,  his  brother,  to  recover 
back  such  stock  so  transferred,  that  the  sale  or  transfer  was  effectual  in  law, 
to  vest  the  title  absolutely  in  the  defendant,  although  it  appeared  that  the 
latter  was  a  party  to  the  fraud. 

A  misdemeanor  is  not  the  source  of  a  civil  action  in  favor  of  either  of  the  guilty 
parties.  Having  trusted  each  other  against  the  law,  they  cannot  invoke  the 
law  against  each  other.  However  unjust  the  transaction,  as  between  the 
brothers,  it  is  an  injury  for  which  the  law  gives  no  redress. 

New -York  General  Term,  1859. 

ROOSEVELT,  Judge.  The  plaintiff,  Retire  F.  Crocker,  and 
the  defendant,  Stephen  Crocker,  are  brothers.  In  1846,  Retire 
•was  the  owner  of  400  shares  of  the  stock  of  "  The  Union  Man- 
ufacturing Company  of  Norwalk,"  of  the  par  value  of  $10,000, 
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and  on  which  he  had  actually  paid  instalments  to  the  amount 
of  $9,000.  He  also  held  a  claim  against  the  company  for  more 
than  the  balance  of  $1,000,  and  which  was  afterwards  adjusted 
at  $900;  leaving  a  nominal  deficiency  of  only  $100  on  the 
$10,000  to  make  the  whole  400  shares  (all  then  standing  in  his 
own  name)  full  stock.  He  was  embarrassed  at  the  time  in  his 
pecuniary  circumstances,  and  under  an  injunction  restraining 
him  from  making  any  disposition  of  his  property,  including  of 
course  the  shares  in  question,  to  the  prejudice  of  his  judgment 
creditors.  He  made,  notwithstanding,  as  we  view  the  trans- 
action, an  assignment  of  these  shares  to  his  brother,  on  a  secret 
trust,  which  he  now  seeks  to  enforce,  for  his  own  benefit,  in 
violation  of  the  injunction  of  the  court  and  of  the  acts  of  the 
legislature  prohibiting  such  transfers  and  declaring  them  to  be 
misdemeanors.  The  transfer,  it  is  true,  was  not  direct — it  was 
made  by  collusively  suffering  the  company  to  sell  the  whole 
400  shares  under  pretence,  for  it  can  be  regarded  in  no  other 
light,  of  collecting  an  unpaid  instalment.  The  private  in- 
structions of  Eowley,  however,  who  was  a  sort  of  agent  of  both 
parties  and  a  director  of  the  company,  disclose  the  whole 
design.  They  are  dated  only  a  few  days  before  the  sale. 
"  You  can  easily  arrange,"  he  says,  "  so  that  no  person  will  bid 
beyond  $100  ;  two  or  three  bids  had  better  be  made;  and  I 
depend  upon  you  doing  it."  And  again  :  "  Keep  this  all  close 
and  get  Mr.  Curtis  (he  was  the  president  of  the  company)  to 
arrange  it  all  right."  His  receipt,  too,  which  he  signs,  "  for 
Stephen  Crocker,"  of  "  certificate  number  148  in  pursuance  of 
the  above  transfer,"  shows  that  the  transaction  was  consum- 
mated as  it  was  conceived ;  the  same  agent  dictating  and  the 
same  design  pervading  the  whole  operation.  Even  the  adjust- 
ment of  the  plaintiff's  demand  on  the  company,  which  was 
over  $1,000,  at  $900,  so  as  to  leave  a  small  deficiency,  and 
which  was  so  adjusted,  as  the  witness  Bishop  says,  by  "  the 
said  Rowley  on  the  part  of  the  plaintiff  as  his  agent,"  there  is 
good  reason  to  believe  was  in  pursuance  of  the  same  contriv- 
ance. For  Rowley,  notwithstanding  the  settlement,  directed 
the  sale  to  "  go  on."  And  such  was  his  language  and  manner 
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that  Bishop  got  the  impression  from  them,  he  says,  "  that  the 
plaintiff  was  in  difficulties,  and  desired  the  sale  to  go  on  in 
order  that  the  stock  might  go  into  the  hands  of  Stephen 
Crocker  or  some  other  third  person."  Rowley,  too,  notwith- 
standing his  letter  above  referred  to,  was  present  at  the  sale. 
And  Stephen,  who  attended  also  to  make  the  bid,  remarked, 
immediately  after  the  shares  had  been  knocked  down  by  the 
auctioneer  and  before  the  certificate  was  delivered,  that  "it 
was  a  matter  of  his  brother's."  Even  the  demand  of  Retire 
Crocker  upon  the  company  was  assigned  lest  it  should  be 
reached  by  creditors,  and  Rowley  became  the  assignee — 
Rowley,  the  friend  and  attorney  of  Retire — and  without  any 
consideration,  actual  or  pretended.  The  whole  case  indeed  is 
full  of  evidence  to  show,  in  the  language  of  Stephen's  answer 
to  his  brother's  complaint  (whatever  may  be  thought  of  the 
fitness  of  such  an  averment  from  such  a  relative),  that  Retire's 
object  was  to  delay,  hinder  and  defraud  his  creditors ;  and 
that  he  and  his  attorney  and  counsel  (meaning  Rowley)  "con- 
nived at,  set  on  foot,  and  procured  the  auction  sale  as  part  and 
parcel  of  the  machinery,  by  which  he  could  place  the  stock  or 
his  interest  therein  beyond  the  reach  of  his  creditors,  &e.,  but 
in  fact  secretly  in  trust  for  him,  the  plaintiff."  And,  although 
Stephen  swears  that  he  refused  so  "  to  implicate  "  himself,  and 
that  he  expressly  informed  Retire  that  he  would  only  make 
the  purchase  on  his  own  account,  yet  he  admits  that  he  "then 
had  reason  to  believe  that  Retire  contemplated  a  fraudulent 
concealment  of  his  property."  He  insists,  however,  that  even 
if  Retire  did  so  intend,  and  even  if  Retire  should  prove  that 
he,  Stephen,  was  a  party  to  the  fraud,  yet  as  between  them 
the  sale  is  effectual  in  law  "  to  vest  the  title  to  the  stock  ab- 
solutely in  this  defendant." 

Whatever  may  be  thought  of  the  moral  aspect  of  this 
position,  taken  by  a  brother  against  a  brother,  there  can  be  no 
doubt  of  its  legal  soundness.  Courts  of  law  are  not  organized 
for  the  relief  of  those  who  violate  the  law.  A,  misdemeanor 
is  not  the  source  of  a  civil  action  in  favor  of  either  of  the 
guilty  parties.  Having  trusted  to  each  other  against  the  law, 
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they  cannot  invoke  the  law  against  each  other.  A  less  guilty 
party  may,  under  some  circumstances,  be  heard  against  one 
who  is  more  guilty.  But  the  plaintiff  in  this  case  is  clearly 
not  within  that  exception.  As  the  originator  of  the  fraud,  if 
there  be  a  difference,  he  is  the  more  culpable  of  the  two.  His 
object  in  the  scheme  was  to  defraud  his  creditors.  He  seduced 
his  brother  to  become  a  party  to  the  wrong.  That  his  brother 
in  turn  should  defraud  him  is  the  legitimate  consequence  and 
appropriate  punishment  of  his  own  attempt  to  defraud  his 
creditors. 

However  unjust,  therefore,  as  between  the  brothers,  it  may 
be  that  the  $10,000,  so  transferred  by  Eetire  to  Stephen,  "  in 
whose  honesty,  as  he  says,  he  relied,  and  in  whom  he  placed 
his  confidence,"  should  be  withheld  by  the  latter  and  applied 
by  way  of  pledge  to  secure  his  own  debts,  it  is  an  injury  for 
which  the  law  gives  no  redress,  even  if  the  pledgees  were 
aware  of  the  manner  in  which  the  stock  was  obtained. 

The  judgment  of  the  special  term,  except  so  far  as  it  awards 
costs  to  the  defendants  or  either  of  them,  should  be  reversed 
and  the  complaint  dismissed,  with  costs  to  those  defendants 
also  on  the  appeal. 


SUPREME  COURT 

ALLEN  AYRAULT,  respondent,  agt.  WILLIAM  H.  SACKETT, 
impleaded  with  ELISHA  B.  SACKETT,  appellant. 

Until  a  referee  has  signed  his  report,  and  the  same  is  in  readiness  for  delivery, 
the  case  is  under  his  control,  and  he  may  reconsider  his  decision  and  change 
it,  or  may  withhold  his  report  for  the  purpose  of  receiving  further  evidence, 
Signing  the  report,  together  with  notice  of  the  fact  to  the  party  entitled  to  it,  are 
the  acts  which  preclude  his  opening  the  case  for  further  evidence  or  consider- 
ation, and  close  his  judicial  authority  therein. 

Where  the  trial  had  been  regularly  gone  through  with,  the  parties  had  been  fully 
heard  by  their  counsel,  the  referee  had  taken  the  case  and  held  it  under  con- 
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sideratioa  as  long  as  he  desired — had  deliberately  come  to  a  conclusion — writ- 
ten an  opinion,  and  announced  his  decision  to  the  parties,  but  had  not  drawn  up 
and  signed  a  formal  report  thereon,  Held,  that  the  referee  had  not  lost  authority 
and  control  over  the  case. 

This  large  discretion  allowed  to  a  referee  should  be  exercised  with  great  circum- 
spection. In  case  of  its  abuse,  the  court  has  the  full  power  to  apply  the  cor- 
rective, by  setting  aside  the  report  when  made.  (This  decision  affirms  that  at 
special  term,  ante,  p.  461.) 

Monroe  General  Term,  Dec.,  1858. 
WELLES,  SMITH  and  JOHNSON,  Justices. 
APPEAL  from  order  at  special  term' denying  motion  to  com- 
pel the  referee  to  report,  &c. 

JAS.  WOOD,  JR.,  for  appellant. 
SCOTT  LORD,  for  respondent. 

By  the  court — WELLES,  Justice.  None  of  the  cases  referred 
to  by  either  of  the  counsel,  or  by  the  justice  at  special  term, 
reach  the  present  case,  which  is  one  where  everything  had 
been  done,  by  all  concerned  in  or  connected  with  the  case, 
which  could  properly  be  done,  except  the  act  of  drawing  up 
and  signing  the  report  by  the  referee.  The  trial  had  been 
regularly  gone  through  with,  the  parties  had  been  fully  heard 
by  their  counsel,  the  referee  had  taken  the  case  and  held  it 
under  consideration  as  long  as  he  desired  to  hold  it,  had  delib- 
erately come  to  a  conclusion,  written  an  opinion  and  announced 
his  decision  to  the  parties.  All  that  remained  to  be  done  by 
any  one,  so  far  as  the  power  or  duty  of  the  referee  was  con- 
cerned, was  to  have  a  formal  report  drawn  up  in  accordance 
with  such  decision,  and  that  the  same  be  subscribed  by  the 
referee. 

The  material  distinction  between  the  cases  referred  to  and 
the  present  is,  that  in  neither  of  the  former  had  the  referee 
decided  the  cause,  and  in  each  of  them  the  whole  case  was  in 
his  hands  and  under  his  control,  and  in  this  the  referee  had 
fully  decided  the  cause,  and  announced  his  decision  to  the 
parties.  In  neither  of  them,  nor  in  the  present  case,  had  the 
referee  made  a  report  in  writing  of  his  decision.  The  ques- 
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tion,  I  think,  is,  whether  announcing  his  decision  to  the  par- 
ties puts  an  end  to  the  power  of  the  referee,  without  putting 
his  decision  into  a  legal  form  by  a  written  report.  Upon  this 
precise  question,  I  believe,  we  are  without  authority.  If  de- 
ciding the  cause  and  announcing  to  the  parties  his  decision 
exhaust  his  judicial  power  over  the  case,  he  can  do  nothing 
more  than  to  make  and  sign  his  report,  and  deliver  it  to  the 
party  entitled  to  it  on  his  fees  being  paid. 

Upon  the  whole,  I  feel  constrained  to  the  conclusion  that, 
until  the  referee  has  signed  his  report,  and  the  same  is  in 
readiness  for  delivery,  the  case  is  under  the  control  of  the 
referee,  and  he  may  reconsider  his  decision  and  change  it,  or 
may  withhold  his  report  for  the  purpose  of  receiving  further 
evidence.  Until  he  signs  the  report,  it  cannot  be  said  that  he 
has  decided  the  case  in  a  legal  sense.  Signing  the  report, 
together  with  notice  of  the  fact  to  the  party  entitled  to  it,  are 
the  definitive  acts  which  close  his  judicial  authority  in  the 
case — or,  rather,  they  are  the  acts  which  preclude  his  opening 
the  case  for  further  evidence  or  consideration.  If  anything 
short  of  these  is  to  have  that  effect,  there  is  no  way  of  drawing 
a  boundary  line  for  the  exercise  of  his  discretion  or  judicial 
power. 

A  referee  may  hear  the  evidence  and  argument  of  counsel, 
and  make  up  his  mind,  upon  mature  deliberation,  upon  the 
questions  referred,  and  may,  nevertheless,  upon  further  exam- 
ination, discover  that  he  was  in  an  error.  In  such  a  case,  I 
think,  there  can  be  no  doubt  of  his  power  to  change  his  mind 
and  report  accordingly.  Or,  if,  for  any  reason,  he  supposes 
either  party  is  able  to  supply  a  defect  in  the  evidence  so  as  to 
change  the  result,  he  may,  without  any  change  of  mind  on  his 
part,  give  the  party  an  opportunity  of  supplying  such  defect, 
and  I  cannot  believe  that  the  fact  of  disclosing  to  the  parties 
the  state  of  his  deliberations,  without  manifesting  the  same  in 
the  only  way  which  the  law  contemplates,  should  have  the 
effect  to  preclude  him  from  any  reconsideration,  upon  sufficient 
grounds  appearing  therefor. 

The  controling  circumstance  is,  that  the  case  remains  in  his 
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hands  until  the  report  is  made  and  signed,  and  the  parties,  or 
the  one  entitled  to  th  e  report  is  duly  notified  of  it.  When 
that  is  done,  it  is  equivalent,  for  the  purpose  of  this  question, 
to  an  actual  delivery  of  the  report — until  then,  the  referee  may 
change  his  opinion,  or  open  the  case  for  further  evidence  or 
argument,  as  his  convictions  of  propriety  may  dictate. 

I  am  aware  that  this  is  allowing  the  referee  a  large  discre- 
tion, which  should  be  exercised  with  great  circumspection,  but, 
nevertheless,  I  think  the  discretion  exists.  In  case  of  its  abuse, 
the  court  has  the  full  power  to  apply  the  corrective,  by  setting 
aside  the  report  when  made. 

For  the  foregoing  reasons,  I  am  of  the  opinion  that  the  order 
appealed  from  should  be  affirmed. 

Ordered  accordingly. 


SUPEEIOE  COURT. 
ABRAHAM  C.  DAYTON  agt.  GEORGE  WILKES. 

On  the  dissolution  of  and  winding  up  of  a  partnership,  where  a  valuable  part  of 
the  partnership  property  consists  in  the  good  wiU  of  the  business  carried  on  by 
the  partners  (publishing  a  newspaper),  such  value,  as  much  as  the  furniture  of 
the  office  or  debts  due  to  the  firm,  must  be  protected  and  disposed  of  for  the 
benefit  of  the  creditors  of  the  firm,  or  of  the  partners  jointly. 

Where  there  is  a  dissolution  of  a  partnership  in  the  business  of  publishing  a  news- 
paper, and  the  whole  title  to  the  paper  is  owned  by  one  of  the  partners,  or  a 
purchaser  under  the  firm,  the  court  has  no  right,  in  the  absence  of  any  cove- 
nant or  restriction  on  the  subject,  to  restrain  or  interdict  the  establishment,  by 
the  other  partner,  of  another  paper  devoted  to  the  same  objects,  provided  the 
latter  paper  ia  sufficiently  distinguished  from  the  former  to  prevent  the  doc- 
trine of  piracy  of  trade  marks  from  applying. 

< 

New-  York  Special  Term,  Septemlter,  1859 
MOTION  to  dissolve  injunction. 

CHARLES  JONES,  for  plaintiff. 
JAMES  M.  SMITH,  JR.,  for  defendant. 
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HOFFMAN,  Justice.  It  is  established  by  the  papers  before 
me  that  the  plaintiff  has  the  legal  title  to  the  partnership  prop- 
erty, in  connection  with  the  defendant  or  his  assignee ;  and 
that  Tomlinson  was  only  mortgagee.  It  is  also  established 
that  the  plaintiff  and  defendant  were  partners,  and  that,  in 
fact,  a  dissolution  has  legally  taken  place  by  the  assignment  of 
the  latter. 

The  usual  consequences  follow :  the  partnership  must  be 
wound  up ;  the  parties  enjoined  from  interfering  with  the 
property ;  and  a  receiver  be  appointed  to  collect  and  dispose  of  it. 

All  this  is  conceded  by  counsel,  and  the  only  question  of 
moment  relates  to  the  intended  publication  of  a  sporting  paper 
by  the  defendant,  and  the  propriety  of  the  temporary  injunc- 
tion, which  prohibited  such  publication. 

The  valuable  part  of  the  partnership  property  consists  in 
the  good  will,  so  to  term  it,  of  the  paper — that  is,  the  celeb- 
rity which  it  has  acquired  under  the  name  of  Porter's  Spirit  of 
the  Times,  and  the  probability  of  that  title  continuing  to  attract 
custom.  This  value  is  partnership  property,  as  much  as  the 
furniture  of  the  office  or  a  debt  to  the  firm,  and  this  must  be 
protected  and  disposed  of  for  the  benefit  of  the  creditors  of  the 
firm,  or  of  the  partners  jointly.  On  the  other  hand  (there 
being  no  covenant  or  restriction  upon  the  subject),  the  court 
has  no  more  right  to  prohibit  the  establishment  of  another 
paper  devoted  to  the  same  objects  than  it  would  have  to  inter- 
dict the  establishment  of  a  book  store  by  one  partner  in  a  book 
firm,  after  dissolution,  on  his  own  account,  under  his  own 
name,  and  conducted  with  his  own  resources.  It  has  been 
very  correctly  argued  by  the  counsel  of  the  plaintiff  that  the 
analogy  of  the  rules  as  to  trade-marks  should  apply  to  this 
case.  I  apprehend  that  if  the  whole  title  to  Porter's  Spirit  of 
the  Times  were  now  in  a  purchaser  under  the  firm,  the  defend- 
ant could  not,  within  those  rules,  be  prevented  from  publish- 
ing the  paper  he  now  proposes  to  send  forth.  Its  headings, 
its  vignette,  its  distribution  into  four  columns  instead  of  three, 
are  sufficient  to  distinguish  it  from  the  present  paper  and  to 
prevent  the  doctrine  of  piracy  from  applying. 
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The  late  case  of  Churton  agt.  Douglass,  before  Vice-Chancel- 
lor WOOD,  March,  1859  (1  H.  V.  Johnson's  Rep.  174 ;  see 
MonMy  Law  Reporter  for  July,  1859,  p.  172),  illustrates  and 
supports  the  views  now  expressed. 

The  full  protection  of  the  property  in  the  paper  requires, 
however,  that  the  receiver  be  empowered  to  carry  it  on  until 
sufficient  time  is  allowed  to  dispose  of  it  advantageously. 

The  order  for  an  injunction  will  be  continued,  except  so  far 
as  it  prohibits  the  defendant  froin  publishing  any  paper,  which 
will  be  omitted.  A  receiver  will  be  appointed  with  the  usual 
powers,  and  is  to  be  authorized  to  edit  and  publish  the  paper 

for  the  period  of weeks,  within  which  time  he  is  to  sell 

the  same.  No  costs  on  this  motion  to  either  party. 


NEW-YORK  COMMON  PLEAS. 
OWEN  agt.  DUPIGNAC. 


The  2d  subdivision  of  section  292  of  the  Code  of  Procedure  is  analogous  to  the 
8th  section  of  the  act  to  abolish  imprisonment  for  debt,  and  to  punish  fraudu- 
lent debtors,  passed  April  26,  1831,  and  the  applicant  under  either  provision 
must  make  out  a  plain  case. 

The  evidence  submitted  should  show  that  the  debtor  has  property  which  he 
mnjustly  refuses  to  apply  to  the  payment  of  the  judgment  sought  to  be  enforced. 

And,  it  seems,  that  if  the  evidence  does  not  show  that  the  defendant  has  any 
property  free  from  claims  of  third  persons,  which  he  refuses  to  apply  to  the 
payment  of  his  debts,  the  order  should  not  be  granted, 

New -York  General  Term,  August,  1859. 

APPEAL  from  an  order  denying  a  motion  to  discharge  an 
order  in  proceedings  supplementary  to  execution,  allowed 
under  the  2d  subdivision  of  section  292  of  the  Code. 


for  appellant, 
•for  respondent. 
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By  the  court — BRADY,  Judge.     The  second  subdivision  of 
section  292  of  the  Code  of  Procedure  is  analogous  to  the  sec- 
ond subdivision  of  the  8th  section  of  the  act  to  abolish  impris- 
onment for  debt,  and  to  punish  fraudulent  debtors,  passed 
April  26,  1831.     To  obtain  a  warrant  under  the  latter  act  and 
subdivision,  satisfactory  evidence  must  be  adduced  to  the  officer 
applied  to  therefor,  that  the  debtor  has  property  which  he  unjustly 
refuses  to  apply  to  the  payment  of  the  judgment  set  forth,  and 
under  the  former  act  and  subdivision  after  the  issuing  of  an 
execution  against  property,  upon  proof  to  the  satisfaction  of  the 
judge  granting  the  order  that  any  judgment  debtor  has  property 
which  he  unjustly  refuses  to  apply  toward  the  satisfaction  of  the 
judgment,  such  judge  may,  by  order,  require  the  judgment 
debtor  to  appear  at  a  specified  time  and  place  to  answer 
concerning  the  same.     The  proceeding  referred  to  under  the 
act  of  1831  has  been  considered  as  a  statute  execution,  reach- 
ing property  which  is  not  subject  to  seizure  by  jieri  facias,  and 
such  as,  through  the  fraud  of  the  debtor,  either  has  been  or  is 
in  danger  of  being  placed  beyond  the  reach  of  the  ordinary 
process.    Per  JEWETT,  Ch.  J.    (Steward  agt.  Siddkcum,  2  Corns. 
107  ;  see  also  Sackett  agt.  Newton,  10  How.  Pr.  R.  560.)    And 
it  was  held  that  the  applicant  under  this  statute  must  make 
out  a  plain  case.     (The  People,  ex  rel.  Van   Valkenburgh  agt. 
The  Recorder  of  Albany,  6  Hill,  429.)     I  think  the  same  obli- 
gation rests  upon  the  applicant  under  the  Code.     The  proceed- 
ing is  one  in  aid  of  the  execution,  and  the  evidence  submitted 
should  show  that  the  debtor  has  property  which  he  unjustly 
refuses  to  apply  to  the  payment  of  the  judgment  sought  to  be 
enforced.     Where  the  circumstances  disclosed  are  such  as  to 
justify  the  presumption  that  the  debtor,  operating  with  an- 
other, is  carrying  on  business  for  his  own  benefit,  owning  the 
property  with  which  such  business  is  done,  the  creditor  should 
be  left  to  the  proceeding  subsequent  to  the  return  of  the  exe- 
cution,  when,  by  the  interposition  of  a  receiver,  the  whole 
subject  may  be  investigated.     The  affidavit  on  which  the 
order  herein  was  obtained  is  entirely  speculative,  and  may  be 
summed  up  briefly  thus:  that  there  is  a  place  of  business  in 
VOL.  XVII.  33 
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this  city  conducted  by  the  son  of  the  defendant,  the  merchan- 
dise and  stock  are  property  of  which  the  plaintiff  is  informed 
the  defendant  has  had  and  still  has,  or  has  an  interest  in. 
This  is  not  a  plain  case.  It  does  not  show  that  the  defendant 
has  any  property,  free  from  claims  of  third  persons,  which  he 
refuses  to  apply  to  the  payment  of  his  debts.  On  the  contrary, 
the  affidavit  discloses  the  fact  that  the  son  of  the  defendant, 
who  had  charge  of  the  alleged  place  of  business,  informed  the 
sheriff  that  the  defendant  had  no  property  therein.  I  think 
the  order  should  have  been  discharged,  and  that  the  motion, 
for  that  purpose  made,  should  have  been  granted.  The  order 
in  this  case  was  not  granted  upon  the  return  of  the  original 
execution,  and  the  plaintiff,  having  made  application  under 
the  2d  subdivision  of  section  292  of  the  Code,  should  be  con- 
fined to  his  remedy  under  that  subdivision.  The  first  execu- 
tion had  been  returned  about  fifteen  years,  and  had  ceased,  I 
think,  to  be  operative  for  the  purposes  of  the  section  referred 
to.  (See  Corning,  <£c.,  agt.  Siebbins,  1  Barb.  Ch.  Rep.  589.) 


SUPREME  COUKT. 
MARIA  R  DEVIN  agt.  DEVIN  &  MCKELVEY. 

Under  the  acts  of  1848  and  1849,  aa  formerly,  a  married  woman  can  take  pro- 
ceedings in  equity  to  secure  to  herself  her  separate  personal  property  which 
the  husband  has  in  his  possession,  and  which  she  loaned  to  him  to  use  in  the 
conducting  his  business.  And  especially  may  she  seek  to  recover  such  prop- 
erty when  it  was  loaned  to  &firm  of  which  the  husband  was  a  member. 

Nor  is  it  an  answer  to  such  a  claim  by  the  wife,  that  a  loan  of  money  could  not 
be  made  by  her  to  a  firm  of  which  her  husband  was  a  member,  because  she 
could  make  no  contract.  On  the  contrary,  such  a  contract  can  be  made,  and 
when  made  can  be  enforced  in  an  equitable  proceeding,  if  not  at  law. 

New -York  Special  Term,  August,  1859. 

MOTION  to  set  aside  judgment  on  report  of  referee. 
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. for  motion. 

opposed. 

INGRAHAM,  Justice.  Under  the  old  system,  a  wife  could 
take  proceedings  in  equity  to  secure  to  herself  her  separate 
property  which  the  husband  had  in  his  possession,  if  necessary 
for  her  protection. 

The  subsequent  acts  of  1848  and  1849,  recognizing  and  de- 
claring the  right  of  the  wife  to  control,  manage  and  dispose  of 
such  separate  estate,  not  only  confirms  these  proceedings  on 
behalf  of  the  wife,  but  strengthens  her  rights,  by  restraining 
the  right  of  the  husband  to  reduce  to  possession  the  separate 
personal  estate  of  the  wife.  If  so,  I  see  no  reason  for  imputing 
fraud  to  a  wife  who  seeks  thus  to  obtain,  from  her  husband's 
estate,  personal  property  which  she  loaned  to  him  to  use  in  the 
conducting  of  his  business.  With  much  more  propriety  may 
one  seek  to  recover  such  property  when  it  was  loaned  to  a  firm 
of  which  the  husband  was  a  member.  I  suppose  the  defendants 
would  not  have  doubted  as  to  the  wife's  right  to  recover  in 
such  case,  had  not  the  husband  been  a  partner  in  the  firm,  and, 
under  the  present  system  and  law,  I  see  no  good  reason  to 
deprive  her  of  her  rights  and  property  merely  on  that  ground. 
To  hold  otherwise  would  be  virtually  to  annul  the  acts  of 
1848  and  1849,  in  regard  to  married  women,  in  all  cases  in 
which  the  husband  had  the  wife's  personal  property. 

Nor  am  I  prepared  to  hold  that  a  loan  of  money,  made  by 
a  wife  under  such  circumstances  to  a  firm  of  which  her  hus- 
band is  one  of  the  partners,  cannot  be  recovered  because  they 
can  make  no  contract.  On  the  contrary,  I  think  such  a  con- 
tract may  be  made,  and,  if  made,  can  be  enforced,  at  any  rate 
in  an  equitable  proceeding,  if  not  at  law. 

It  is  contended,  on  the  part  of  the  creditors,  that  the  claim 
is  fictitious.  I  think  not.  The  referee  has  found  otherwise, 
and  in  that  finding  I  concur.  The  claim  was  for  money  ad- 
vanced, and  interest  which  has  accrued  thereon,  and  the  whole 
amount,  by  the  finding  of  the  referee,  is  justly  due. 

It  is  not  necessary  on  this  motion  to  decide  whether  the 
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form  of  proceeding  adopted  by  the  plaintiff  to  recover  this 
money  was  the  most  advisable.  She  has  obtained  a  judgment, 
and  even  if  it  were  erroneous  in  that  respect  should  not  be 
set  aside  while  a  creditor  could  move  to  vacate  the  judgment. 

As  to  the  defendant  McKelvey's  affidavit  not  being  served 
with  proofs,  that  matter  is  disposed  of  by  the  decision  of  the 
referee  that  McKelvey  was  personally  served.  He  was  him- 
self examined  and  the  testimony  was  contradictory.  Under 
such  circumstances  the  referee's  finding  is  conclusive. 

In  conclusion,  I  will  merely  add,  that  it  is  apparent  that  this 
is  a  mere  struggle  between  creditors'  priority  as  to  the  pay- 
ment of  their  claims ;  the  wife  has  obtained  the  first  judgment, 
her  claim  is  an  honest  one,  and  in  equity  she  should  be  pro- 
tected, and  where  there  is  no  evidence  of  fraud  on  her  part 
there  is  no  ground  for  depriving  her  of  any  right  she  has  thus 
acquired. 

The  motion  is  denied,  with  $10  costs. 


SUPEEME  COURT. 
In  the  matter  of  the  petition  of  MICHAEL  CUNEEN. 

Although  the  common  law  and  the  practice  of  the  courts  maintain  the  right  of 
father  to  the  custody  and  care  of  his  infant  children,  yet  the  courts  will  not 
allow  such  children  to  be  delivered  to  the  custody  of  the  father,  when  (aa 
in  this  case)  to  do  so  would  be  manifestly  to  their  detriment  and  discomfort. 

New-  York  Special  Term,  May,  1859. 

HABEAS  CORPUS  by  the  petitioner,  for  the  custody  of  his 
infant  children. 

CLERKE,  Justice.  The  common  law,  no  doubt,  recognizes  the 
paramount  right  of  the  father  to  the  custody  of  his  infant  chil- 
dren ;  but,  while  the  courts  still  maintian  his  right  in  preference 
to  all  others  (other  things  being  equal),  they  will  not  deliver  the 
children  to  his  custody,  when  to  do  so  will  be  manifestly  to 
their  detriment  and  discomfort.  I  think  the  father  in  this 
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case,  in  his  intercourse  with  his  family,  has  evinced  a  suspi- 
cious and  splenetic  temper,  which  could  not  fail  to  make  them 
exceedingly  unhappy,  and  to  pervert  the  dispositions  of  his 
children.  He,  indeed,  contradicts  many  of  the  instances  of 
tyrannical  and  abusive  conduct  of  which  his  wife  testifies  ;  but, 
I  must  say,  his  explanations  are  unsatisfactory,  and  his  wife  is 
corroborated  by  Poole,  and  by  Mr.  and  Mrs.  Cottrell.  His 
conduct,  on  the  melancholy  occasion  when  his  eldest  daughter 
was  dying,  evinces  a  state  of  mind  totally  incompatible  with 
that  affection  which  a  father,  capable  of  ruling  his  family  with 
mildness  and  discretion,  should  possess. 

The  testimony  also  clearly  shows  that,  at  least  latterly,  he 
is  either  unwilling  or  unable  to  provide  the  necessary  support 
for  his  children.  Mrs.  Vosburgh,  Mr.  Snodgrass  and  Mr.  Cot- 
trell, in  corroboration  of  the  statements  of  Mrs.  Cuneen,  prove 
a  state  almost  of  destitution  during  the  severest  portion  of  the 
past  winter,  which  the  testimony  of  the  relator  does  not  satis- 
factorily explain. 

I  may,  therefore,  say,  in  the  language  of  Chief  Justice 
THOMPSON,  in  the  matter  of  Waldron  (13  J.  R.  419),  "  that  it 
will  be  most  for  the  benefit  of  the  children  to  remain  with 
their  grandparents  (and  mother)  than  to  be  put  under  the  care 
and  custody  of  their  father." 

Writ  dismissed. 


NEW- YORK  COMMON  PLEAS. 
LAMBERT  agt  SNOW* 

Where  an  order  of  arrest  was  obtained  against  the  defendant  for  money  received 
in  a  fiduciary  capacity,  and  subsequently  the  complaint  was  served,  which 
contained,  in  addition  to  the  cause  of  action  on  which  the  arrest  was  founded, 
a  cause  of  action  on  contract  for  which  the  defendant  could  not  be  arrested, 
although  the  two  causes  of  action  might  be  joined  in  the  same  complaint — 

Held,  that  the  order  of  arrest  could  not  be  sustained.  The  Code  does  not  con- 
template or  embrace  distinct  causes  of  action,  for  only  one  of  which  a  defendant 
can  be  arrested.  When  the  plaintiff  unites  two  such  causes  of  action,  he 
waives  the  order  of  arrest. 
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It  seems,  that  where  there  are  two  claims  against  the  defendant  arising  on  con- 
tract, and  one  of  which  has  arisen  in  a  fiduciary  capacity,  it  would  be  a  good 
reason  for  bringing  separate  actions. 

New  York  General  Term,  August,  1859. 
Present,  DALY,  BRADY  and  HILTON,  Justices. 
MOTION  to  discharge  an  order  of  arrest. 

for  motion. 

opposed. 

By  the  court — BRADY,  Judge.  The  plaintiff,  on  an  affida- 
vit alleging  that  he  had  consigned  to  the  defendant  a  quantity 
of  engravings  of  the  value  of  $396.47,  to  be  sold  by  the  latter 
as  his  agent,  and  that  the  proceeds  of  such  sale  to  said  value 
should  be  returned  to  the  said  plaintiff,  the  said  defendant  pay- 
ing the  expenses  in  making  said  sales — that  the  defendant  had 
sold  and  disposed  of  the  said  goods,  and  had  refused  after  de- 
mand to  pay  such  proceeds — obtained  an  order  of  arrest.  The 
defendant,  on  affidavits  prepared  by  him,  obtained  an  order 
to  show  cause  why  the  order  of  arrest  should  not  be  discharged. 
The  motion  to  discharge  was  denied,  and  the  defendant 
appealed  to  the  general  term.  Pending  that  appeal,  a  copy 
of  the  complaint  was  served,  and  the  defendant  having  ob- 
tained leave  thereto,  again  moved  to  discharge  the  order  of 
arrest,  on  the  ground  that  the  plaintiff  had  united  in  his  com- 
plaint the  cause  of  action  on  which  the  order  of  arrest  was 
obtained  and  a  demand  arising  on  contract,  for  which  the 
defendant  could  not  be  arrested  under  the  provisions  of  sec- 
tion 179  of  the  Code.  The  cause  of  action  so  united  is  pre- 
dicated on  a  copartnership  theretofore  existing  between  plain- 
tiff and  defendant,  a  dissolution  thereof,  and  an  accounting, 
upon  which  it  appeared  that  the  defendant  was  indebted  to 
the  plaintiff  $1,050,  and  which  he  promised  to  pay.  The  sec- 
ond motion  to  discharge  the  arrest  was  denied,  and  the  de- 
fendant appealed.  Both  causes  of  action  arise  upon  contract, 
and  may  be  united,  whether  they  grow  out  of  the  same  trans- 
action or  not  (§  167,  sub.  2).  The  right  to  arrest  (§  179)  is 
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a  provisional  remedy,  which  may  or  may  not  be  resorted  to, 
and  which  is  granted  in  addition  to  the  right  to  recover,  by 
judgment,  the  claim  asserted.  The  provisions  of  the  Code 
show  clearly  that  the  order  to  hold  to  bail  was  intended  to  be 
independent  of  the  pleadings,  and  in  some  cases  may  rest  upon 
facts  totally  distinct  from  the  cause  of  action  (Corwin  agt.  Free- 
land,  2  &l.  563),  but  I  think  it  equally  clear  that  when  an 
order  of  arrest  is  obtained,  it  must  relate  to  the  whole  case 
presented,  and  not  to  a  part  of  it.  If  the  order  is  applied  for 
in  an  action  to  recover  moneys  which  were  received  in  a  fidu- 
ciary capacity,  the  plaintiff  is  entitled  to  an  order  of  arrest,  on 
making  proof  of  that  fact ;  but  if  the  action  be  for  any  other 
claim  in  addition  thereto,  then  there  is  no  provision  for  grant- 
ing an  order  (§  179).  The  order  may  be  made  where  it  shall 
appear  that  "  the  case  is  one  of  those  mentioned  in  section 
179"  (§  161).  The  defendant  may  give  bail  to  the  effect  that 
he  shall  at  all  times  render  himself  amenable  to  the  process  of 
the  court,  during  the  pendency  of  the  action,  and  to  such  as 
may  be  issued,  to  enforce  the  j  udgment  therein  (§  187).  These 
sections  do  not  contemplate  or  embrace  distinct  causes  of  action, 
for  only  one  of  which  a  defendant  can  be  arrested.  The  bail 
would  assume  the  duty  of  having  their  principal  in  readiness, 
as  well  for  a  cause  of  action  for  which  he  could  not  be  arrested, 
as  well  as  one  for  which  he  could  be  and  was  arrested.  The 
complaint  embracing  causes  of  the  same  class  or  character,  the 
judgment  would  be  single,  not  double.  There  would  not  be 
a  judgment  for  the  amount  of  the  claim  for  which  the  arrest 
was  ordered,  and  another  for  the  claim  distinctly  averred  as  a 
separate  cause  of  action.  The  judgment  would  necessarily  be, 
if  the  plaintiff  'succeeded  in  establishing  both  claims,  for  the 
united  amounts  of  each.  Having  arrived  at  this  conclusion, 
there  seems  to  be  no  doubt  that  the  order  of  arrest  should  have 
been  discharged  on  the  second  application  therefor  ;  not  upon 
the  ground  that  the  order  was  improperly  held  on  the  facts 
originally  appearing,  but  upon  the  ground  that  the  plaintiff, 
by  uniting  causes  of  action,  to  both  of  which  the  provisional 
remedy  did  not  extend,  waived  the  order  of  arrest.  It  may 
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be  said  that  the  better  practice  would  be,  to  move  a  discharge 
of  the  execution,  if  issued  against  the  person,  but  there  does 
not  seem  to  be  any  good  reason  why  the  responsibility  of  the 
bail  should  be  continued  beyond  the  time  when  the  plaintiff 
has,  by  his  own  act,  absolved  them.  I  have  not  been  success- 
ful in  finding  any  case  in  which  this  question  has  been  consid- 
ered, and  it  must  necessarily  be  decided  without  reference  to 
any  authority  other  than  a  construction  of  the  provisions  of 
the  Code  referred  to.  For  the  reasons  assigned,  I  think  the 
order  at  special  term  should  be  reversed,  with  $10  costs  of  the 
appeal. 

In  reference  to  the  appeal  from  the  order  denying  the  first 
motion  to  discharge  the  order  of  arrest,  it  is  only  necessary  to 
say,  that  the  order  of  arrest  having  been  in  effect  discharged 
by  the  decision  of  the  second  appeal,  that  appeal  will  be  dis- 
missed without  costs. 

Ordered  accordingly. 

HILTON,  Judge.  On  reflection,  I  am  inclined  to  the  belief 
that  the  order  made  by  me  at  special  term  was  erroneous,  and 
should  be  reversed,  for  the  reasons  assigned  by  Judge  BRADY. 

"Where  a  party  has  two  claims  against  another,  arising  on 
contract,  and  one  of  which  has  been  incurred,  or  has  arisen  in 
a  fiduciary  capacity,  it  would  be  a  good  reason  for  bringing 
separate  actions,  and  in  that  way  avoid  the  difficulty  which 
this  case  presents. 


SUPKEME  COURT. 
LEWIS  HOUCK  agt.  JOSEPH  LASHER. 

Every  action  under  the  Code  is  so  far  transitory,  that  the  plaintiff  may  with 

impunity  lay  the  venue  in  any  county  in  the  state. 
If  the  proper  county  has  not  been  selected,  the  defendant  has  the  right  to  have 

the  place  of  trial  changed.    But  to  secure  this  right  two  things  are  necessary  • 
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jftrst,  he  must,  within  a  limited  time,  make  the  demand  prescribed  by  section  126 
of  the  Code,  and  then,  the  demand  having  been  made,  unless  the  change  be 
made  by  consent  of  parties ; 

Second,  an  order  of  the  court  directing  the  change  must  be  obtained.  Unless 
both  these  requirements  are  complied  with,  the  plaintiff  may  bring  his  action 
to  trial  in  the  county  selected  by  him  for  that  purpose. 

The  court  has  no  authority,  on  a  motion  to  change  the  place  of  trial  for  the  con- 
venience of  witnesses,  on  denial  of  that  motion,  to  6rder  it  changed  for  the 
reason  that  the  county  designated  for  that  purpose  in  the  complaint  is  not  the 
proper  county — no  previous  demand  for  such  change  having  been  made. 

Albany  General  Term,  March,  1859. 

Present,  HARRIS,  GOULD  and  HOGEBOOM,  Justices. 

MOTION  to  change  the  place  of  trial.  The  action  is  brought 
to  recover  the  value  of  certain  personal  property  taken  by  the 
defendant,  who  was  a  constable  of  the  county  of  Schenectady, 
by  virtue  of  an  execution  against  one  Simon  Houck.  The 
plaintiff  claimed  the  property  under  a  chattel  mortgage.  The 
venue  in  the  action  is  laid  in  the  county  of  Albany.  Issue 
having  been  joined  in  the  action,  the  defendant  moved  to 
change  the  venue  from  the  county  of  Albany  to  the  county  of 
Schenectady,  upon  the  ground  that  the  convenience  of  wit- 
nesses would  be  promoted  by  the  change,  and  also  upon  the 
ground  that  the  county  designated  in  the  complaint  is  not 
the  proper  county.  The  motion  was  made  at  a  special  term 
held  in  Schenectady  before  Mr.  Justice  POTTER — no  demand 
had  been  made  by  the  defendant  that  the  trial  be  had  in  the 
proper  county.  The  judge  at  the  special  term  refused  to  grant 
the  motion  for  the  convenience  of  witnesses,  but  held  that  the 
defendant  had  a  right  to  have  the  venue  changed,  on  the 
ground  that  Schenectady  is  the  proper  county.  The  order 
directs  that  "the  place  of  trial  of  this  action  be  and  the  same  here- 
by is  changed  from  the  county  of  Albany  to  the  county  of  ScJienec- 
tady,  for  tfie  reason  that  the  county  designated  for  that  purpose  in 
the  complaint  is  not  the  proper  county"  From  this  order  the 
plaintiff  appealed  to  the  general  term. 

IRA  SHAFER,  for  plaintiff. 
S.  W.  JACKSON,  for  defendant. 
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By  the  court — HARRIS,  Justice.  At  the  common  law,  actions 
in  respect  to  the  place  of  trial  were  either  local  or  transitory. 
In  a  local  action  a  mistake  in  the  venue  was  a  fatal  error.  In 
a  transitory  action,  the  plaintiff  was  under  no  restraint  in 
selecting  the  place  of  trial.  But  under  the  Code  this  dis- 
tinction does  not  exist.  No  action  is  strictly  local  in  the  sense 
in  which  the  term  is  used  at  the  common  law,  and  no  action,  ' 
except  perhaps  the  actions  mentioned  in  the  125th  section  of 
the  Code,  in  which  all  the  parties  are  non-residents  of  the 
state,  is  strictly  transitory.  With  the  exception  already  no- 
ticed, each  action  has  some  county  in  which  it  is  properly 
triable.  Sometimes  this  is  determined  by  the  situation  of  the 
subject  of  the  action.  These  actions  are  specified  in  the  123d 
section  of  the  Code.  Sometimes  it  is  determined  by  the  place 
where  the  cause  of  action  arose — such  actions  are  specified  in 
the  124th  section  of  the  Code.  In  other  cases  the  proper 
county  is  determined  by  the  residence  of  the  parties.  These 
cases  are  mentioned  in  the  125th  section. 

And  yet  every  action  is  so  far  transitory  that  the  plaintiff 
may,  with  impunity,  lay  his  venue  in  any  county  in  the  state. 
If  the  proper  county  has  not  been,  selected,  the  defendant  has 
the  right  to  have  the  place  of  trial  changed.  But,  to  secure 
this  right,  two  things  are  necessary.  First,  he  must  within  a 
limited  time,  make  the  demand  prescribed  by  the  126th  sec- 
tion of  the  Code,  and  then,  the  demand  having  been  made, 
unless  the  change  be  made  by  consent  of  parties,  an  order  of 
the  court  directing  the  change  must  be  obtained.  Unless  both 
these  requirements  are  complied  with,  the  plaintiff  may  bring 
his  action  to  trial  in  the  county  selected  by  him  for  that 
purpose. 

In  this  case  the  defendant  is  a  public  officer,  and  is  sued  for 
an  act  done  by  him  in  virtue  of  his  office.  The  action  be- 
longs to  one  of  the  class  specified  in  the  124th  section  of  the 
Code.  The  defendant  had  a  right  to  have  it  heard  in  the 
county  of  Schenectady,  where  the  cause  of  action  arose.  But, 
by  omitting  to  make  the  demand  authorized  by  the  126th 
section,  and,  "  thereupon"  applying  for  an  order  changing  the 
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place  of  trial,  lie  waived  this  right.  The  action  then  became 
triable  in  the  county  designated  in  the  complaint.  The  place 
of  trial  might  still  be  changed,  if,  in  the  judgment  of  the  court, 
the  convenience  of  witnesses  and  the  ends  of  justice  would  be 
promoted  thereby,  but  the  defendant  would  no  longer  have 
the  right  to  demand  a  change. 

I  agree  with  the  learned  judge  who  made  the  order  in  ques- 
tion, that  where  a  motion  is  made  to  change  the  place  of  trial 
for  the  convenience  of  witnesses,  and  with  a  view  to  promote 
the  ends  of  justice,  the  court  may  very  properly  regard  the 
situation  of  the  subject  of  the  action,  the  place  where  the  cause 
of  the  action  arose,  and  the  residence  of  the  parties.  Had  this 
been  done,  the  decision,  whatever  it  might  have  been,  would 
have  been  the  subject  of  review.  But,  instead  of  doing  this, 
it  was  held  that  the  actions  specified  in  the  123d  and  124th 
sections  of  the  Code  are  strictly  local  actions,  as  they  were 
before  the  adoption  of  the  Code,  and  that  the  provision  in  the 
126th  section,  requiring  that  the  defendant,  if  he  would  have 
the  place  of  trial  changed,  on  the  ground  that  it  is  not  in  the 
proper  county,  shall  demand  such  change  in  writing  before  the 
time  for  answering  expires,  is  only  applicable  to  the  cases 
mentioned  in  the  125th  section.  Upon  this  construction  of 
these  sections,  it  would  follow  that,  without  any  previous  de- 
mand, the  place  of  trial  should  be  changed,  and,  without 
regard  to  the  convenience  of  witnesses,  or  any  other  consider- 
ation, the  defendant  was  entitled  to  the  effect  of  his  motion — 
and  so  it  was  held.  The  motion  was  granted  as  a  matter  of 
right.  Such  an  order  clearly  affects  a  substantial  right,  and 
is  therefore  appealable. 

It  has  never  before,  so  far  as  I  am  aware,  been  denied  that 
the  provisions  of  the  126th  section  are  alike  applicable  to  all 
the  cases  mentioned  in  the  three  preceding  sections.  These 
provisions  are  too  plain  to  admit  of  doubt.  It  is  declared  in 
the  most  general  terms,  that  if  the  county  designated  for  that 
purpose  be  not  the  proper  county,  whatever  the  nature  of  the 
action,  it  may,  notwithstanding,  be  tried  in  that  county,  unless 
the  defendant  shall  take  the  prescribed  measures  to  prevent  it. 
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The  language  of  the  provision  is  just  as  applicable  to  the  class 
of  actions  specified  in  the  123d  and  124th  sections  as  to  those 
mentioned  in  the  125th  section.  There  is  no  ground  for  any 
distinction  in  this  respect.  So,  too,  in  each  of  these  sections, 
the  provision  which  makes  the  actions  specified  triable  in  some 
particular  court,  called  in  the  126th  section  "  the  proper 
county,"  is  declared  to  be  "  subject  to  the  power  of  the  court 
to  change  the  place  of  trial  in  the  cases  provided  by  statute." 
In  other  words,  the  court  is  authorized  in  all  these  cases,  in 
one  as  much  as  another,  to  change  the  place  of  trial  in  the 
cases,  and  for  the  reasons  specified  in  the  126th  section.  The 
construction  of  these  provisions,  which  was  adopted  at  the  spe- 
cial term,  cannot,  in  my  judgment,  be  sustained.  The  order 
therefore  must  be  refused,  but  I  think  it  should  be  without 
costs. 


SUPKEME  COUET. 

• 

ROBERTS  agt.  CARTER. 

The  court,  on  appeal,  will  not  interfere  with  the  finding  of  a  referee,  on  a  question 
of  fact,  unless  clearly  against  the  weight  of  evidence,  or  in  direct  violation  of 
some  rule  of  law ;  and  especially  on  a  question  of  fraud,  where  there  is  evi- 
dence on  hoth  sides,  and  the  point  is  not  entirely  free  from  doubt 

New  •  York  General  Term,  Dec.,  1858. 
APPEAL  from  a  judgment  on  report  of  referee. 

JOHN  FITCH  and  GILBERT  DEAN,  for  plaintiff. 
E.  T.  RICE,  for  defendant. 

By  the  court — DAVIES,  Justice.  We  think  this  case  is  not 
before  us  in  proper  form.  The  report  of  the  referee  should 
have  stated  the  facts  found  and  the  conclusions  of  law  sepa- 
rately. (Otis  agt.  Spencer,  16  N.  Y.  R.  610  ;  Hunt  agt.  Bloomer, 
8  Kernant  341 ;  Johnson  agt.  \Vheelock,  id.  344.) 
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Assuming  the  referee  had  stated  the  facts  correctly,  we  see 
what  facts  he  has  found,  and  with  that  finding  we  cannot 
interfere,  unless  clearly  against  the  weight  of  evidence,  or  is 
in  direct  violation  of  some  rule  of  law.  (Davis  agt.  Allen, 
3  Corns.  168;  Murfey  agt.  Brace,  23  Barb.  561.) 

The  latter  case  enunciates  a  sound  rule,  and  is  directly  ap- 
plicable to  the  present  case.  It  is  that  when  the  evidence,  as 
in  this  case,  is  conflicting,  it  presents  a  fair  question  for  the 
decision  of  the  referee,  and  it  is  well  observed  that  it  is  a  most 
salutary  rule  that  the  decision  of  the  referee  upon  a  question 
of  fact,  especially  of  FRAUD,  where  there  is  evidence  on  both  sides. 
and  the  point  is  not  entirely  free  from  doubt,  cannot  be  dis- 
turbed. 

The  objections  to  the  depositions  of  Potter  and  Smith,  we 
think,  are  not  tenable,  as  the  proof  was  quite  satisfactory  to 
show  that,  when  their  depositions  were  admitted,  there  was 
every  reason  to  suppose  they  were  out  of  the  state.  Every 
reasonable  effort  had  been  made  to  find  them,  to  subject  them 
to  the  process  of  subpoena,  and  the  proof  was  quite  adequate 
to  authorize  the  reading  of  their  depositions. 

The  defendant  sold  to  the  plaintiff  84  cases  of  schnapps  out 
on  commission,  and  139  in  store,  which  the  referee  has  found 
as  a  fact  were  sold  by  sample,  and  represented  to  be  of  a 
quality  equal  to  Wolf's  schnapps.  That  the  plaintiff  sold  205 
of  these  cases,  or  some  others  made  in  accordance  with  the 
recipe,  and  how  many  does  not  clearly  appear,  and  that  the 
difference  between  the  price  obtained  and  that  which  would 
have  been  obtained,  if  the  article  had  been  of  the  quality  rep- 
resented, was  $4  a  case ;  and  he  allows  to  the  plaintiff  only  on 
the  205  cases.  We  are  unable  to  see  why  the  referee  did  not 
allow  for  the  223  cases  which  were  sold,  and  this  would  have 
increased  the  amount  of  his  damages.  We  do  not  see  that  the 
defendant  can  complain  of  this. 

Assuming  the  referee  has  found  the  facts  correctly,  we  see 
no  error  in  the  rule  of  damages  adopted  by  him. 

As  he  has  allowed  no  damages  to  the  plaintiff,  by  reason  of 
the  recipe  not  proving  what  it  was  represented,  it  is  unneces- 
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sary  to  consider  what  was  the  effect  and  character  of  the  rep- 
resentations of  the  defendant  (if  any)  in  respect  to  it. 
The  judgment  should  be  affirmed,  with  costs. 

Justices  CLERKE  and  SUTHERLAND  concurring. 


SUPKEME  COURT. 
LEONARD  P.  MILLER,  trustee,  &c.,  agt.  IRA  PORTER  and  others. 

The  remedy  of  a  party  aggrieved  by  proceedings  at  the  circuit,  such  as  motions 
to  put  a  cause  over  the  circuit — to  put  off  a  cause  till  a  later  day  in  the  circuit 
— motions  as  to  the  order  of  business  to  correct  the  calendar — for  attachments 
against  absent  witnesses,  &c.,  is  not  by  appeal,  but  to  move  upon  affidavits  at 
a  non-enumerated  term,  to  set  aside  the  proceedings  for  irregularity,  or  upon 
terms. 

Thus,  where  the  circuit  judge  refused  to  put  a  cause  over  the  circuit  for  want  of 
a  sufficient  excuse,  and  the  plaintiff  proceeded  substantially  ex  parte,  and  took 
a  verdict  of  the  jury  in  his  favor,  the  defendant,  upon  affidavits,  moved  at 
a  special  term,  held  by  another  judge,  and  obtained  an  order  setting  aside  the 
verdict  and  allowing  the  defendant  to  come  in  and  defend  on  terms,  which 
order  was  appealed  from,  and  affirmed  at  general  term. 

Albany  General  Term,  Jlfarch,  1859. 
WRIGHT,  GOULD  and  HOGEBOOM,  Justices. 

L.  P.  MILLER,  for  plaintiff. 
J.  K.  PORTER,  for  defendants. 

By  the  court — HOGEBOOM,  Justice.  This  is  an  appeal  from 
an  order  of  Mr.  Justice  WRIGHT  at  special  term,  setting  aside,  on 
terms,  the  verdict,  and  all  subsequent  proceedings  taken  on 
this  cause  before  Mr.  Justice  GOULD  and  a  jury,  at  the  Sullivan 
circuit  in  January,  1858.  The  action  was  brought  to  recover 
treble  damages  for  a  willful  trespass  upon  the  lands  of  the 
plaintiff.  The  defendant  sought  to  put  the  case  over  the  cir- 
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cuit,  but,  as  the  circuit  judge  held,  showed  no  sufficient  cause 
therefor,  and  the  trial  proceeded  substantially  ex  parte,  and 
the  plaintiff  recovered,  and  his  damages  were  trebled.  The 
defendant  shortly  thereafter  noticed  a  motion  for  the  Ulster 
special  term,  held  in  February,  1858,  to  set  aside  the  verdict, 
on  terms,  and  mainly  on  the  ground  of  surprise  and  want  of 
preparation,  founded  upon  what  was  alleged  to  have  been  the 
determination  of  the  judges  of  the  third  district  to  try  no  more 
causes  involving  the  disputed  boundary  line  between  the  Roch- 
ester and  Hardenburgh  patents,  until  a  case  now  pending  in 
the  court  of  appeals,  and  involving  that  question,  was  decided. 
This  case  appears  to  be  of  that  character.  Judge  WRIGHT 
held  that  the  defendants'  default  and  want  of  preparation  were 
sufficiently  excused — that  the  action  was  one  of  considerable 
intrinsic  importance,  and,  resulting  in  the  recovery  of  treble 
damages  to  a  considerable  amount — about  $1,500 — was  one  in 
which,  under  such  circumstances,  the  defendants  ought  to  be 
heard  on  the  trial,  and  he  set  aside  the  verdict  upon  payment 
of  the  costs  of  the  circuit,  and  of  the  motion,  and  of  the  costs 
of  a  previous  circuit,  collected  of  the  plaintiff  when  he  was 
not  ready  for  trial.  So  far  as  this  decision  depended  upon  the 
discretion  of  the  judge,  it  is  at  least  doubtful  whether  it  is  sus- 
ceptible of  review.  I  think  it  is  not.  But  if  it  were,  I  should 
not,  after  perusing  the  well  considered  opinion  of  the  judge, 
undertake  to  interfere  with  it.  We  cannot  say,  under  the  cir- 
cumstances of  the  case,  that  his  discretion  was  unwisely  exer- 
cised. But  the  plaintiff  claims  that  Judge  WRIGHT  had  no 
jurisdiction  to  review  the  action  of  Judge  GOULD  ordering  the 
trial  to  proceed.  Especially,  if  the  matter  was  reheard  upon 
the  same  papers,  which  he  claims  it  was  in  substance,  and 
that  the  remedy  of  the  defendants,  if  dissatisfied  with  the  order 
of  Judge  GOULD,  if  any  remedy  they  had,  was  by  appeal  from 
his  decision.  In  this,  I  think,  the  plaintiff  is  mistaken.  I 
do  not  discover  that  any  order  of  Judge  GOULD  was  entered. 
It  is  not  the  practice,  where  the  application  is  denied,  that  it 
should  be.  The  matter  comes  up  rather  informally  before  the 
judge  at  the  circuit,  without  notice,  and  the  judge  disposes  of 
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it  in  a  summary  manner,  as  a  mere  question  of  circuit  practice. 
These  and  similar  motions  are  made  every  day  in  the  course 
of  a  circuit,  and  are  disposed  of  in  a  somewhat  informal  man- 
ner, in  accordance  with  ^course  of  proceeding  well  understood 
by  practitioners  there,  and  varying  somewhat,  according  to 
the  notions  of  the  presiding  judge.  They  depend  upon  a  cir- 
cuit practice,  which  the  judge  regulates,  more  or  less,  by  his 
own  discretion.  They  are  considered  as  appertaining  to  the 
orderly  course  of  proceeding  in  that  tribunal,  and  not 
reviewable,  strictly,  as  orders.  As  before  stated,  they  are 
not  usually,  though  they  may  be,  probably,  at  the  instance 
of  either  party,  entered  in  the  minutes.  They  are  not,  prop- 
erly, special  term  orders,  but  orders  or  directions  of  the  cir- 
cuit judge,  appertaining  to  his  business  there,  as  to  some 
of  which  the  aggrieved  party  has  a  further  remedy,  and  as 
to  some  he  has  not,  but  as  to  none  of  which  (of  this  charac- 
ter) is  bis  remedy,  as  I  think,  by  appeal.  Of  this  character 
are  motions  to  put  a  cause  over  the  circuit — to  put  off  a  cause 
till  a  later  day  in  the  circuit — motions  as  to  the  order  of  busi- 
ness— to  correct  the  calendar— for  attachments  against  absent 
witnesses,  and  various  others.  The  remedy  of  a  party  in  such 
cases,  if  aggrieved,  is  not  by  appeal  from  the  order  of  the  judge, 
but  to  move,  as  in  this  case,  at  a  non-enumerated  term,  to  set 
aside  the  proceedings  for  irregularity,  or  upon  terms.  Where 
the  error  occurs  in  the  progress  of  the  trial  in  the  proceedings 
which  ordinarily  take  place  at  a  trial,  the  aggrieved  party 
makes  a  case  or  exceptions,  moves  at  a  special  term  proper, 
or  at  a  general  term,  and  the  motion  becomes  an  enumerated 
motion.  Such  are  the  cases  which  the  Code  has  in  view  when 
it  speaks  of  an  appeal  from  an  order  granting  or  refusing  a 
new  trial.  But  this  case  is  not  of  that  character.  The  appli- 
cation for  relief  is  based,  not  upon  what  took  place  during  the 
trial,  but  outside  and  independent  of  the  trial,  uj  on  matters 
which  would  have  no  appropriate  place  in  a  case  or  bill  of 
exceptions.  A  case  or  bill  of  exceptions  is  not,  therefore, 
necessary,  and  the  motion  was  properly  heard  upon  ailidavits. 
It  is  not  very  material  whether  tiiu  ullidavits  were  .substantially 
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similar  to  those  presented  to  the  circuit  judge,  for,  as  I  have 
endeavored  to  show,  in  hearing  them  he  sits  as  circuit  judge,  and 
not  at  special  term,  and  the  party  comes  to  the  court  for  relief, 
not  to  grant  or  refuse  a  new  trial,  but  to  set  aside  or  maintain 
the  proceedings.  He  may  come  because  the  judge  has  erro- 
neously refused  him  relief  at  the  circuit,  or  for  reasons  inde- 
pendent of  those  proceedings,  addressed  to  its  sense  of  equity 
or  its  sound  discretion.  By  the  practice  of  the  court,  but  only 
because  such  is  the  practice,  his  application  is  heard  before 
a  single  judge,  but  not  less  before  the  court  than  if  all  its  mem- 
bers were  present  at  the  hearing.  In  point  of  fact,  however, 
it  would  seem  that  the  motion  at  special  term  was  heard  upon 
new  and  additional  papers,  and,  upon  new  and  additional 
grounds,  was  therefore  properly  addressed  to  the  only  tribunal 
which  could  hear  it,  and,  as  it  seems  to  me  upon  the  facts  pre- 
sented, was  properly  disposed  of  by  an  order  which  only  gave 
the  defendants  an  opportunity  to  be  heard,  and  could  not,  in 
the  eye  of  the  law,  operate  to  the  legal  prejudice  of  the  plaintiffl 
The  order  of  the  special  term  should  be  affirmed. 


SUPREME  COURT. 

JOHN  Q.  JONES  agt.  THE  TERRE  HAUTE  AND  RICHMOND 
RAILROAD  COMPANY. 

The  officers  of  a  corporation  must  pay  dividends  to  the  persons  holding  stock  on 
the  books  of  the  company.  If  the  directors,  in  making  the  dividend,  do  not 
limit  the  period,  the  officers  havo  no  right  to  do  so,  and  their  only  guide  is  the 
stock  book  to  ascertain  the  parties  Entitled  thereto  at  the  date  when  the  divi- 
dend is  declared. 

Therefore,  where  the  plaintiff  became  a  stockholder  of  the  company  (on  surrender 
of  a  bond  against  the  company,  according  to  its  conditions),  on  the  3d  of  De- 
cember, and  a  cash  dividend  on  the  surplus  earnings  of  the  company,  ending 
on  the  30th  of  November,  payable  January  6th,  was  declared  on  the  17th  of 
December,  Held,  that  the  plaintiff  was  a  stockholder  on  the  books  of  the  com- 
pany at  the  time  the  dividend  was  declared,  and  was  entitled  to  his  share 
thereof. 
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Jl  seems  that  a  board  of  directors,  in  making  a  dividend,  cannot  limit  it  to  persons 
holding  stock  at  any  given  time,  to  the  exclusion  of  others  who  subsequently 
acquire  stock. 

New  -  York  General  Term,  June,  1859. 
APPEAL  from  judgment  entered  for  defendants. 

By  the  court— LSTGRAHAM,  Justice.  The  plaintiff  was  the 
holder  of  four  bonds  issued  by  the  defendants — a  corporation 
chartered  by  the  state  of  Indiana — for  $1,000  each.  These 
bonds  contained  a  clause,  by  which  the  defendants  agreed  to 
transfer  to  the  holder  thereof,  at  any  time  before  the  same  fell 
due,  whenever  the  holder  should  elect  to  receive  the  same,  on 
delivery  of  such  bond,  and  of  the  unpaid  coupons,  to  the  trea- 
surer of  the  company,  at  Terre  Haute,  an  equal  amount  at  par 
in  the  shares  of  the  capital  stock  of  said  company,  in  exchange 
for  such  bonds. 

The  charter  of  the  company  provided  that  semi-annual  divi 
dends,  of  so  much  of  the  profits  as  the  directors  should  deem 
expedient,  should  be  made  on  the  first  Mondaj^s  of  December 
and  July,  unless  the  directors  fix  on  a  different  day,  and  pay 
the  stockholders  as  soon  thereafter  as  they  can  with  conve- 
nience. 

On  the  26th  of  November,  1856,  the  plaintiff  mailed  his 
bonds,  with  the  unpaid  coupons,  to  the  secretary  of  the  defend- 
ants, with  a  demand  inclosed,  requesting  to  have  the  same  con- 
verted into  capital  stock,  according  to  the  condition  in  the 
bonds.  Such  letter  reached  the  post-office  in  Terre  Ilaute  on 
the  30th  of  November.  The  defendants  did  not  take  the  let- 
ter from  the  post-office  on  that  day,  and  it  was  not  actually 
received  by  the  defendants  until  the  3d  of  December.  On  this 
day  the  secretary  informed  the  plaintiff  that  his  bonds  were  re- 
ceived too  late  for  the  stock  to  be  entitled  to  dividend  for  the 
six  months  ending  November  30th. 

On  the  16th  of  December,  the  secretary  sent  to  plaintiff  a 
certificate  of  stock,  dated  3d  of  December,  and  a  check  for  in- 
terest up  to  the  1st  of  December,  being  three  months  on  the 
bond,  or  one  half  the  amount  of  the  coupon  first  coming  due. 

This  check  the  plaintiff  returned. 
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On  the  15th  of  January,  the  directors  passed  a  resolution 
ordering  that  the  fiscal  year  thereafter  terminate  on  the  30th 
of  November,  and  that  dividends  be  declared  on  the  business 
of  the  board  for  six  months  ending  31st  of  May  and  30th  of 
November. 

The  stock  and  transfer  books  were  closed  on  the  30th  of 
November,  and  continued  closed  fifteen  days,  and  were  opened 
on  the  16th  of  December. 

On  the  17th  of  December,  the  defendants  declared  a  divi- 
dend as  follows :  "  Ordered,  that  a  dividend  of  seven  per  cent 
be  declared  out^of  the- surplus  earnings  of  the  rbad  ending  No- 
vember 30th,  payable  January  6th.  It  is  also  further  ordered, 
that  a  stock  dividend  of  20  per  cent.,  payable  in  stock  and 
charged  to  the  surplus  account,  be  paid  to  the  holders  of  stock 
at  the  close  of  the  fiscal  year,  November  30th." 

The  plaintiff  demanded  the  cash  dividend  and  stock  divi- 
dend, both  of  which  were  refused,  and  brought  this  action  to 
recover  the  same. 

The  case  was  tried  before  a  justice  without  a  jury,  who  found 
as  matter  of  law  that  the  issue  of  stock  to  the  plaintiff  did  not 
entitle  him  to  a  share  of  the  dividend  declared  on  the  17th  of 
December,  nor  to  any  damages  against  the  defendants  for  non- 
payment, and  that  the  terms  of  the  resolution  did  not  give  the 
plaintiff  any  right  to  said  dividend  or  any  part  thereof,  or  any 
damages  for  non-payment  thereof.  To  these  rulings  the  plain- 
tiff excepted. 

It  must  be  conceded  that,  before  making  the  dividend  on  the 
17th  of  December,  the  plaintiff  had,  by  the  act  of  the  company, 
been  admitted  a  stockholder  of  the  date  of  the  3d  of  Decem- 
ber, and  even  if  his  right  did  not  attach  until  such  certificate 
was  actually  issued,  the  issue  of  it  on  the  16th  of  December 
and  placing  it  that  day  in  the  post-office,  was  an  issue  to  him 
of  the  stock  at  that  time,  and  entitled  him  to  all  the  rights  of 
a  stockholder. 

Had  the  corporation  declared  a  dividend  while  the  books 
were  closed  and  before  the  plaintiff*  was  admitted  on  the  books 
to  be  a  stockholder  by  the  issue  to  him  of  the  stock,  it  might 
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have  become  necessary  to  inquire  whether  the  arrival  at  Terre 
Haute  on  the  30th  of  November,  in  the  post-office,  gave  the 
plaintiff  any  right  to  be  deemed  a  stockholder  as  of  that  day  ? 
The  condition  of  the  bond  was,  that  the  same  should  be  pre- 
sented to  the  treasurer  at  Terre  Haute.  This  condition  was 
not  complied  with  by  sending  a  letter  to  the  secretary,  which 
was  not  received  by  him  until  a  subsequent  date,  and  gave  no 
right  to  be  deemed  a  stockholder.  If  it  had  been  shown  that 
application  for  letters  on  that  day  was  purposely  avoided, 
another  question  might  arise  on  this  branch  of  the  case  which 
it  is  not  necessary  now  to  discuss. 

Prima  facie,  all  stockholders  at  any  particular  period  are 
equally  interested  in  the  property  and  business  of  a  corpora- 
tion. They  assume  the  same  liabilities,  are  entitled  to  the  same 
rights,  and  are  equal  owners  of  the  property.  When,  there- 
fore, the  directors  undertake  to  distribute  among  the  stock- 
holders any  portion  of  the  funds  or  property  of  a  corporation, 
•whether  such  is  called  profits  or  not,  all  the  stockholders  are 
entitled  to  an  equal  share  in  the  fund  proportionate  to  their 
stock,  whether  they  have  been  such  stockholders  for  a  longer 
or  shorter  period.  Unless  the  charter  give  the  directors  power 
to  discriminate  between  the  stockholders  at  different  periods 
in  the  distribution  of  profits,  they  are  all  entitled  to  share  there- 
in. The  designation  of  a  fiscal  year  has  nothing  to  do  with 
the  distribution  of  its  proceeds  among  the  stockholders  at  the 
close  thereof.  It  may  be  more  properly  referred  to  as  the  pe- 
riod for  making  up  on  the  books  annual  accounts.  If  it  limited 
the  profits  to  those  who  held  stock  at  that  time,  it  would  alike 
exclude  stockholders  who  subsequently  acquired  stock  from 
any  surplus  remaining  after  the  dividend  was  declared,  as  it 
would  from  a  participation  in  the  dividend  then  made.  But  it 
is  not  even  necessary,  for  the  purposes  of  this  appeal,  to  invoke 
the  aid  of  these  principles.  By  the  terms  of  the  resolution  it- 
self, the  seven  per  cent,  dividend  in  cash  was  made  to  the 
stockholders  then  holding  stock,  without  any  discrimination. 

This  dividend  was  declared  to  be  a  dividend  of  seven  per 
cent,  out  of  the  surplus  earnings  of  the  road  ending  Novembei 
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30th,  payable  January  6th.  It  was  not  limited,  as  the  stock 
dividend  was,  to  those  who  held  stock  at  the  close  of  the  fiscal 
year.  It  was  unlimited ;  who  were,  then,  entitled  to  it  ?  The 
stockholders.  Who  were  they  ?  All  who  held  stock  when 
the  resolution  was  passed  on  the  17th  of  December.  The 
plaintiff  was  at  that  time  a  stockholder  by  the  voluntary  act  of 
the  defendants.  As  such,  he  was  entitled  to  a  dividend  on  his 
stock  under  this  resolution,  just  as  much  as  were  the  other 
stockholders.  Any  other  rule  would  give  to  the  officers  of  a 
company  a  discretionary  power  as  to  whom  they  would  pay 
dividends  to.  They  must  pay  to  the  persons  holding  stock 
on  the  books  of  the  company.  If  the  directors,  in  making  the 
dividend,  do  not  limit  the  period,  the  officers  have  no  right  to 
do  so,  and  their  only  guide  is  the  stock  book  to  ascertain  the 
parties  entitled  thereto  at  the  date  when  the  dividend  is  de- 
clared. As  the  plaintiff  was  a  stockholder  on  the  books  of  the 
company  at  the  time  the  dividend  was  declared,  he  was  enti- 
tled to  the  cash  dividend,  under  the  resolution  as  passed  by  the 
board  of  directors  on  the  17th  of  December,  1856. 

I  do  not  mean  to  be  understood  as  applying  these  rules  to  a 
case  where  the  dividend  is  declared  before  the  books  are 
opened.  There  the  officers  must  be  governed  by  the  books  as 
they  existed  at  the  time  they  were  closed,  and  the  distribution 
made  accordingly. 

The  views  above  expressed  dispose  of  this  appeal,  and  ren- 
der a  new  trial  necessary.  It  is,  therefore,  not  requisite  that 
we  should  examine  the  other  question  in  the  case,  viz. : 
Whether  a  board  of  directors,  in  making  a  dividend,  can  limit 
it  to  persons  holding  stock  at  any  given  time,  to  the  exclusion 
of  others  who  subsequently  acquire  stock. 

The  question  is  not  free  from  difficulty,  and  I  am  inclined 
to  the  opinion  that  the  board  of  directors  had  no  power  thus 
to  diminish  the  value  of  the  stock ;  but,  as  a  new  trial  must  be 
ordered,  we  refrain  from  expressing  any  further  opinion  there- 
on at  the  present  time. 

New  trial  ordered  ;  costs  to  abide  event 
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THE  PEOPLE,  ex  rel.  JOHN  KEENHOLTS,  executor,  &c.,  agt. 
ALBERT  D.  ROBINSON,  County  Judge,  TITUS  RUSHMORE, 
and  others. 

"Where  an  executor,  by  the  will,  was  authorized  to  control  and  manage  the  real 
estate  during  the  minority  of  the  devisees ;  to  "  receive  the  reuts,  issues  and 
profits"  thereof,  and  to  expend  them  for  certain  specified  uses, 

Held,  that,  though  called  executor,  he  was  the  trustee  of  a  valid,  active  trust,  and, 
as  such,  had  the  legal,  valid  title,  and  the  actual  estate  in  the  real  estate, 
and  was  the  only  person  who  had  the  right  to  go  on  with  proceedings  of  his 
testatrix,  pending  upon  certiorari  before  the  county  judge,  relative  to  the  laying 
out  of  a  private  road,  and  the  proper  person  to  be  substituted  as  relator  in 
such  proceedings. 

There  is  no  right  of  appeal  to  the  county  court  from  the  verdict  of  a  jury  given 
upon  the  laying  out  of  a  private  road.  The  commissioners  of  highways  must 
lay  out  the  road  on  the  receiving  the  verdict  of  the  jury.  The  appointment  of 
referees  by  the  county  court,  on  appeal  from  such  decision  (as  is  authorized  on 
appeal  from  the  decision  of  commissioners  of  highways,  on  laying  out  a  public 
road  or  highway),  is  void  for  want  of  jurisdiction. 

Albany  General  Term,  Sept.,  1858. 

WM.  B.  WRIGHT,  GOULD  and  D.  WRIGHT,  Justices. 

COMMON  law  certiorari,  issued  by  the  supreme  court,  on 
application  of  Mary  Keenholts  to  A.  D.  Robinson,  Albany 
county  judge,  Titus  Rushmore,  James  B.  Wands  and  John  I. 
Groesbeck,  referees,  to  remove  into  this  court,  for  review,  the 
proceedings  had  before  the  referees,  who  were  appointed  by 
the  said  county  judge,  to  hear  and  determine  the  appeal  of 
Jew  I.  Jewett  from  the  order  of  the  commissioners  of  high- 
ways of  the  town  of  Guilderland,  in  that  county,  laying  out  a 
private  road.  From  the  return  of  the  judge  and  referees  to 
the  writ,  it  appeared  that  Mary  Keenholts,  on  the  16th  day  of 
December,  1864,  made  application  to  the  commissioners  of 
highways  of  the  town  of  Guilderland,  for  the  laying  out  of  a 
private  road  across  the  lands  of  Jew  I.  Jewett,  pursuant  to 
chap.  174,  Laws  of  1853,  and  that  thereupon  the  commissioners 
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proceeded,  as  required  by  that  statute,  to  obtain  a  jury  to 
determine  as  to  the  necessity  of  the  private  road  applied  for, 
and  to  assess  the  damages  of  Jewett.  On  the  8th  day  of  Jan- 
uary, 1855,  a  jury,  selected,  summoned  and  sworn,  as  required 
by  that  act,  viewed  the  premises,  heard  the  allegations  of  the 
parties,  and  such  witnesses  as  they  produced,  and  determined 
that  the  private  road  as  applied  for  was  necessary,  and  they 
assessed  the  damages  of  Jewett  at  the  sum  of  $180.  On  the 
llth  day  of  January,  1855,  the  commissioners  laid  out  and 
made  a  record  of  the  road  as  applied  for.  On  the  23d  day  of 
the  same  month,  Jewett  appealed  from  the  order  of  the  com- 
missioners to  said  county  judge,  who,  on  the  23d  day  of  March, 
1855,  appointed  three  of  the  defendants  referees,  to  hear  and 
determine  the  appeal,  and  on  the  24th  day  of  April,  1855,  the 
referees  reversed  the  order  of  the  commissioners.  Mary  Keen- 
holts,  by  her  counsel,  appeared  before  the  referees  at  the  time 
of  their  meeting,  and  objected  to  their  jurisdiction,  to  hear  and 
determine  the  appeal,  which  objection  the  referees  overruled. 
After  the  return  to  the  writ  was  filed  in  this  court,  Mary 
Keenholts  died,  leaving  a  will  appointing  John  Keenholts  sole 
executor,  and  authorizing  him  to  control  and  manage  the  real 
estate  devised  during  the  minority  of  the  devisees,  who  were 
respectively  of  the  ages  of  eleven  and  thirteen  years,  and  to 
"  receive  the  rents,  issues  and  profits"  thereof,  and  apply  them 
for  certain  specified  purposes.  On  the  petition  of  John  Keen- 
holts,  he  was  substituted  as  relator  at  a  special  term  of  this 
court,  when  the  cause  was  moved  for  argument  by  the  relator. 
The  counsel  for  Jewett  moved  to  dismiss  the  writ,  and  all  the 
proceedings,  on  the  ground  that  the  writ  had  abated  by  the 
death  of  Mary  Keenholts,  and  that  the  proceedings  could  not 
be  continued  in  the  name  of  the  executor.  The  motion  to 
dismiss  and  the  argument  upon  the  merits  were  heard  at  the 
same  time. 

IRA  SHAFER,  for  relator. 

J.  H.  CLUTE  and  LYMAN  TREMAIN,  for  defendants  and  Jew 
L  Jewett. 
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By  the  court — GOULD,  Justice.  There  was  no  dispute  about 
the  facts  in  this  case,  and  they  sufficiently  appear  by  the  return 
to  the  certiorari  upon  which  the  case  comes  before  us.  But 
the  points  really  taken  on  the  argument  are :  1st.  Has  this 
executor  any  right  to  continue  the  proceedings  commenced  by 
his  testatrix  ?  By  her  will,  the  executor  was  authorized  to 
control  and  manage  the  real  estate  during  the  minority  of  the 
devisees,  to  "receive  the  rents,  issues  and  profits"  thereof,  and 
to  expend  them  for  certain  specified  uses.  He  is  thus,  though 
called  executor,  the  trustee  of  a  valid,  active  trust,  and  as  such 
has  the  legal  valid  title  and  an  actual  estate  in  this  real  estate. 
(2  Corns.  19,  298.)  It  seems  to  me  that  such  a  trustee  has,  and 
is  the  only  person  who  has,  the  right  to  go  on  with  this  pro- 
ceeding. Naming  him  as  executor  (in  the  proceeding)  does 
not  show  that  he  proceeds  as  executor,  but,  in  connection  with 
the  will,  shows  that  he  is  the  trustee  pointed  out  by  the  will ; 
he  is  trustee  by  being  executor.  The  other  point  to  be  de- 
cided is,  had  the  county  court  jurisdiction  of  the  matter,  so 
that  it  could  appoint  referees  ?  This  must  be  answered  by 
arriving  at  the  true  construction  of  the  statutes  relating  to  the 
laying  out  of  private  roads.  There  is  doubtless  some  lack  of 
precision  in  the  words  used  in  the  statute?,  as  they  speak  of 
"highways,"  "roads,"  and  "  private  roads,"  if  not  interchange- 
ably, at  least  without  careful  discrimination.  I  think,  how- 
ever, that  reading  the  statutes  (1  Vol.  Rev.  St.  £th  ed.,  from 
1040  to  1048 ;  Laws  of  1853,  pp.  308-9-10)  will  lead  most 
persons  to  the  conclusion  that  highway  and  road  are  used  as 
nearly,  if  not  quite,  synonymous,  while  a  private  road  is  almost 
invariably  specified  as  private.  (See  9  Johns.  349.)  Still  I  do 
not  deem  this  construction  absolutely  essential  to  the  decis- 
ion of  the  case,  since,  taking  the  laws  of  1853  (as  above 
cited)  in  connection  with  section  8  of  chapter  455  of  laws  of 
1847  (page  584 ;  4lh  ed.,  Rev.  St.  vol.  1,  p.  1047,  §  103),  I  am 
unable  to  see  that  the  county  court  has  power  to  appoint  refe- 
rees, or  that  any  appeal  lies  to  the  county  court,  save  in  a  case 
where  the  "  determination"  (or  decision)  for  or  against  the  lay- 
ing out  of  a  road,  &c.,  is  made  by  the  commissioners  of  highways. 
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That  their  act  is  judicial — is  a  decision — is  not  merely  founded 
on  my  understanding  of  the  language  of  the  statute,  but  is  sus- 
tained by  Chief  Justice  NELSON.  (25  Wend.  454.)  Thestat' 
ute  contemplates  the  judgment  of  three  distinct  bodies  of  men, 
if  desired,  &c. :  1st.  The  freeholders  ;  2d.  The  commissioners 
of  highways ;  3d.  The  judges ;"  two  of  which  bodies  must 
concur  in  laying  out,  &c.  (See  also  24  Wend.  495.)  But,  in 
the  case  of  a  private  road,  the  commissioners  have  no  power 
to  determine  or  decide  anything.  Laws  of  1853  (p.  309,  §  10) 
provide:  "If  they  (the  jury)  shall  determine  that  the  pro- 
posed road  is  necessary,  they  shall  assess,  &c.,  and  shall  de- 
liver their  verdict,  in  writing,  to  the  commissioners ;"  and  by 
section  12  the  commissioners  shall  annex  to  such  verdict  the 
application,  &c.,  and  hand  the  same  to  the  town  clerk,  who 
shall  file  the  same,  and  "  the  commissioners  shall  lay  out  and 
make  a  record  of  said  road  as  described  in  the  petition  of  the 
applicant."  As  section  17  (p.  310)  of  the  same  act  repeals  other 
provisions,  these  are  the  statutes  now  regulating  appeals, 
and  the  laying  out  of  private  roads,  and  an  appeal  is  strictly 
created  by,  and  to  be  governed  by,  the  statute.  I  cannot  see 
any  right  of  appeal  to  the  county  court,  from  the  verdict  of 
the  jury  given  as  to  this  road,  and  it  must  be  adjudged  that  all 
the  proceedings  of  that  court  are  void  for  want  of  jurisdiction. 
They  must  be  set  aside. 


SUPEEME  COURT. 

JOHN  A.  UNDERWOOD  and  others  agt.  THE  NEW- YORK  AND 
NEW-HAVEN  RAILROAD  COMPANY. 

An  injunction  was  granted  against  the  defendants  in  this  action,  restraining  them 
from  paying  a  dividend,  declared  by  them  on  the  stock  of  the  corporation,  to 
any  stockholders  of  the  corporation,  except  such  as  can  be  ascertained  to  hold 
none  of  the  spurious  stock  issued  by  Schuyler,  and  from  making  any  future 
dividend  on  the  stock,  until,  by  the  decision  of  some  court  of  competent  juris 
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diction,  it  shall  be  established  who  are  the  genuine  stockholders  in  the  com- 
pany, or  until  the  further  order  of  the  court. 

The  application  was  made  on  the  alleged  ground  that  the  plaintiffs  are  genuine 
stockholders  of  the  defendants'  corporation,  and  that,  among  the  persons  who 
are  designated  as  stockholders  in  the  company,  there  are  several  holding  the 
false  stock,  or  that  which  was  fraudulently  issued  by  Schuyler,  according  to  a 
second  examination  by  a  Mr.  Holbrook  (not  authorized  by  the  defendants)  of  the 
books  of  the  defendants,  in  order  to  make  out  a  new  list  of  stockholders.. 

New  •  York  Special  Term,  September,  1859. 
MOTION  for  an  injunction. 

INGRAHAM,  Justice.  This  action  is  brought  by  the  plain- 
tiffs, who  claim  to  be  owners  of  some  of  the  stock  of  the  New- 
Haven  Railroad  Company,  to  restrain  the  company  from  pay- 
ing a  dividend  which  was  lately  declared  by  the  directors,  upon 
the  ground  that,  among  the  persons  who  are  designated  as 
stockholders  in  the  company,  there  are  several  holding  the 
false  stock,  or  that  which  was  fraudulently  issued  by  Schuy- 
ler ;  and  also  to  restrain  the  company  from  declaring  other 
dividends  until  the  true  list  of  the  stockholders  is  ascertained. 

The  affidavits  on  the  part  of  the  plaintiffs  show  that  after 
the  discovery  of  the  fraud,  as  committed  by  Schuyler,  Hol- 
brook was  employed  by  the  directors  to  examine  the  books  of 
the  company  and  make  out  a  list  of  the  stockholders  of  the 
company,  as  distinguished  from  those  who  held  the  false  stock 
issued  by  Schuyler;  that  he  discharged  that  duty,  and  ren- 
dered to  the  board  what  he  believed  to  be  a  true  list  of  such 
stockholders  ;  that  Ilolbrook  afterwards  entertained  doubts  as 
to  the  genuineness  of  some  of  the  stock  which  he  had  returned 
as  good  stock,  and  made  a  second  examination,  in  which  he 
discovered,  as  he  thought,  an  error  as  to  173  shares,  belong- 
ing to  twenty-four  different  parties,  which  were  by  the  first  ac- 
count thought  to  be  genuine,  and  on  the  second  found  to  be 
spurious ;  that,  after  completing  such  examination,  Ilolbrook 
was  preparing  a  new  list  of  the  genuine  stockholders,  and  so 
informed  the  president,  who  replied  to  him  that  they  wanted 
no  new  list  of  stockholders. 

It  also  appears  that  the  commencement  of  the  fraudulent 
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issues  of  the  stock  by  Schuyler  was  long  previous  to  the  time 
when  the  directors  have  assumed  that  Schuyler  made  the  first 
fraudulent  issues  of  stock.  Whether  any  of  the  stock,  so  fraud- 
ulently issued  prior  to  1853,  found  its  way  upon  the  transfer 
books  of  the  company  is  not  distinctly  stated;  but  it  does  ap- 
pear that  as  early  as  1850  the  stock  ledger  of  the  company 
showed,  in  the  accounts  of  Schuyler  and  of  the  firm  of  R.  &  G. 
Schuyler,  a  large  excess  of  over  issue  of  shares  over  and  above 
the  balance  shown  by  the  debit  and  credit  sides  of  the  account, 
exceeding  more  than  a  thousand  shares. 

It  is  also  stated  that  a  separation  of  the  stock,  which  com- 
menced in  1853,  must  be  defective  and  erroneous.  Other  facts 
are  also  stated  in  the  affidavit,  tending  to  establish  the  fact  that 
the  separation  of  genuine  and  spurious  stock,  as  made  by  or- 
der of  the  board  of  directors,  and  upon  which  the  payment  of 
the  two  dividends  have  been  based,  was  erroneous,  and  might 
extend  to  nearly  1,200  shares  of  the  stock. 

It  is  shown  on  the  part  of  the  defendants  that,  from  an  ex- 
amination of  the  stock  account  of  Schuyler  in  the  stock  ledger, 
the  debit  and  credit  sides  balanced,  with  the  exception  of  four 
shares  standing  to  the  credit  of  Schuyler;  but  it  does  not  ap- 
pear that  any  such  examination  nas  been  made  as  will  author- 
ize the  statement  that  none  of  the  spurious  stock,  issued  by 
Schuyler  previous  to  the  year  1856,  had  been  transferred  on 
the  books  of  the  company. 

From  the  facts  stated  on  the  part  of  the  plaintiffs,  it  must  be 
apparent  that  a  more  thorough  examination  of  the  stock  led- 
ger, and  of  the  transfers  of  stock  previous  to  1853,  is  necessary 
before  the  true  character  of  the  stock,  held  by  those  to  whom 
the  company  propose  to  pay  dividends,  can  be  ascertained.  If 
in  no  other  way,  the  title  to  all  the  stock  from  the  original  sub- 
scribers can  be  traced  through  those  to  whom  such  stock  has 
been  from  time  to  time  transferred,  until  it  is  found  in  the 
possession  of  the  present  holders ;  when  that  title  is  thus  as- 
certained, there  can  be  but  little  difficulty  in  rejecting  the  resi- 
due as  spurious  stock. 
It  is  true  that  questions  may  arise,  such  as  one  suggested  in 


540  NEW-YORK  PRACTICE  REPORTS. 

Underwood  agt.  The  New- York  and  New-Haven  Railroad  Co. 


the  affidavits  used  on  this  motion ;  but  the  mere  statement  of 
such  difficulties  only  shows  the  propriety  of  using  more  cau- 
tion, and  of  making  more  thorough  examinations  before  the 
company  should  decide  to  pay  the  profits  of  their  business  to 
those  who  may  hereafter  be  found  not  entitled  to  share  there- 
in ;  and  if  such  doubts  and  uncertainty  exist,  it  only  exhibits 
more  clearly  the  impropriety  of  making  any  such  distribution 
of  profits,  until,  by  a  judicial  decision,  the  character  of  the 
respective  shares  of  stock  is  established. 

It  is  objected,  however,  to  the  granting  of  this  injunction, 
that  the  complaint  does  not  show  any  particular  danger  of  loss 
to  the  plaintiffs  beyond  the  paying  improperly  a  sum  of  money, 
and  that  for  this  an  action  at  law  may  be  maintained  against 
the  company.  Such  can  hardly  be  said  to  be  the  consequences 
of  the  facts  stated  in  the  complaint.  It  is  not  confined  in  its 
allegations  to  the  present  dividend,  but  avers  that  the  board  of 
directors  have  declared  their  purpose  to  continue  to  pay  divi- 
dends to  the  persons  selected  by  them  as  the  genuine  stock- 
holders. 

I  suppose  a  stockholder  is  not  to  be  turned  over  to  an  action 
against  the  company  (in  which  he  must  bear  a  part  of  the  loss 
as  a  stockholder  in  case  of  recovery),  when  it  appears  that  by 
an  established  course  of  proceeding  the  profits  of  the  company 
from  time  to  time  are  to  be  divided  in  part  to  persons  not 
entitled  thereto. 

Such  a  course,  if  continued,  would  consume  a  large  amount 
of  the  funds  of  the  company,  and  would  seriously  affect  the 
value  of  the  genuine  stock,  and  the  plaintiffs  should  not  be 
compelled  to  resort  to  that  action  as  the  only  remedy  for  pre- 
venting such  loss ;  on  the  contrary,  it  is  apparent  that  the  in- 
jury to  him,  as  a  genuine  stockholder,  cannot  be  remedied  by 
an  action  for  a  specific  sum ;  the  probable  or  possible  damage 
to  the  value  of  his  stock,  if  the  dividend  were  improperly  paid, 
would  be  a  sufficient  consideration  to  authorize  granting  such 
an  injunction. 

These  remarks  also  dispose  of  the  objection  that  the  interest 
of  the  plaintiffs  iu  the  amount  to  be  paid  for  the  dividend  waa 
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so  small  that  the  plaintiffs  were  not  entitled  to  the  relief  they 
ask  for.  If  the  present  dividend  was  the  only  one  to  be  paid, 
such  an  objection  would  be  entitled  to  consideration.  But  the 
plaintiffs'  application  relates  not  only  to  the  present,  but  to  fu- 
ture dividends,  the  amount  or  number  of  which  is  not  limited, 
and,  as  before  remarked,  the  depreciation  of  stock  by  errone- 
ous payments,  as  well  as  future  dividends,  must  be  considered 
in  deciding  upon  the  propriety  of  granting  this  motion. 

It  is  also  objected  that  this  company  is  a  foreign  corpora- 
tion, and  ought  not  to  be  restrained  in  this  state.  Conceding 
that  rule  to  be  a  correct  one  where  a  corporation  transacts  all 
its  business  beyond  the  state  where  the  action  is  brought,  and 
has  no  property  within  the  state,  it  can  hardly  be  said  to  be 
applicable  to  a  railroad  corporation,  which  operates  more  than 
one-third  of  its  road  within  the  state  and  keeps  an  office  for  the 
transaction  of  its  business  here,  and  more  especially  so  when,  by 
the  act  of  the  legislature  of  this  state  granting  to  the  company 
the  right  to  extend  their  road  through  this  state,  it  was  pro- 
vided "  they  should  be  liable  in  the  same  manner  as  corpora- 
tions in  this  state,  to  be  sued  by  summons."  If,  in  extending 
the  road,  the  company  had  threatened  to  do  some  serious  in- 
jury to  a  landholder  on  the  line  of  the  road,  without  compen- 
sation, there  could  be  no  doubt  of  the  power  of  the  courts  of 
this  state  to  prevent  such  injury,  or  give  a  suitable  redress  for 
it,  either  by  injunction  or  damage,  or  both ;  and  if  a  citizen 
can  be  protected  against  the  company  as  to  real  estate,  I  see 
no  reason  why  he  -is  not  entitled  to  the  same  protection  as  to 
his  personal  property. 

This  case  is  distinguished  from  the  other  cases  of  a  similar 
character  which  have  been  before  the  court,  in  that  it  is 
brought  by  a  genuine  stockholder,  and  not  for  the  benefit  of 
himself  and  other  stockholders.  The  other  cases  were  dis- 
missed for  reasons  not  existing  in  this  case. 

The  suggestion,  that  the  company  would  not  be  bound  to 
obey  an  injunction  in  Connecticut,  and  that  they  could  go  there 
and  make  the  payment  of  the  dividend  if  they  saw  fit  to  do  so, 
can  hardly  call  for  an  answer  here.  With  that  the  court  at 
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present  have  nothing  to  do ;  when  such  a  case  is  presented 
to  the  court,  it  will  then  be  time  enough  to  inquire  whether 
any  remedy  exists  for  disobeying  the  writ ;  but  it  can  hardly 
be  supposed  that  any  corporation,  situated  as  this  is  in  regard 
to  its  road  and  property  within  this  state,  would  venture  to 
carry  out  such  suggestion. 

The  conclusion  to  which  I  have  arrived  is,  that  the  order  re- 
straining the  defendants  should  be  to  a  certain  extent  granted. 
The  dividend  now  declared  belongs  to  the  genuine  stockhold- 
ers. Whenever  it  is  ascertained  who  they  are,  they  will  be  en- 
titled to  receive  their  portions,  and  so  far  as  it  can  be  ascer- 
tained that  any  of  the  stockholders  hold  none  of  the  stock 
that  is  not  genuine,  there  is  no  reason  for  prohibiting  the 
payment  to  them  of  the  dividend  now  declared  by  the  com- 
pany. 

In  the  affidavits  submitted  to  me  on  the  part  of  the  defend- 
ants, it  is  stated,  that  more  than  one-half  of  the  original  sub- 
scribers for  the  stock  continue  to  hold  their  stock  to  the  pres- 
ent time.  There  is  no  doubt  as  to  their  right  to  the  dividend 
now  declared,  and  as  there  are  no  allegations  that  any  fraudu- 
lent stock  was  issued  prior  to  1850,  there  seems  to  be  no  good 
reason  for  restraining  the  payment  of  the  dividends  upon  any 
stock  which  is  now  held  by  persons  who  held  it  prior  to  1850, 
and  have  not  transferred  their  stock  at  any  time  since  that 
period. 

With  these  exceptions,  the  injunction  is  continued  as  to  all 
other  stockholders,  and  the  directors  are  prohibited  from  mak- 
ing any  future  dividend  on  the  stock  of  the  corporation  until, 
by  the  decision  of  some  court  of  competent  jurisdiction,  it  shall 
be  established  who  are  the  genuine  stockholders  in  the  com- 
pany, or  until  the  further  order  of  the  court  herein. 
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SUPREME  COURT. 

AUGUSTUS  B.  F.  POND  agt.  THE  HUDSON  RIVER  RAILROAD 

COMPANY. 

THE  SAME  AND  WIFE  agt.  THE  SAME  DEFENDANTS. 

The  place  of  residence  of  a  corporation,  created  by  the  laws  of  this  state,  must  be 
ascertained  by  its  place  of  business.  If  it  have  several  places  of  business,  it 
must  also  be  deemed  to  have  several  places  of  residence. 

The  principal  business  of  the  defendants  is  transacted  in  New- York,  and  yet  they 
have  a  place  of  business  in  Albany,  which  fact  constitutes  them,  for  the  pur- 
poses of  venue,  residents  of  Albany. 

Albany  Special  Term,  October,  1858. 

MOTION  to  change  the  place  of  trial. 

The  actions  were  brought  to  recover  damages  for  injuries 
sustained  by  the  plaintiffs,  while  passengers  upon  a  train  of 
cars  belonging  to  the  defendants.  The  collision,  which  re- 
sulted in  the  injuries  of  which  the  plaintiffs  complain,  took 
place  near  Poughkeepsie,  in  January,  1856.  The  plaintiffs 
were  passengers  from  Albany  to  New-York.  The  plaintiffs 
reside  in  the  county  of  Schoharie.  The  venue  in  the  actions 
is  laid  in  the  county  of  Albany.  The  defendants  in  due  sea- 
son demanded  that  the  trial  should  be  had  in  the  proper  county. 
They  then  moved  to  change  the  venue  to  Schoharie,  on  the 
ground  that  Albany  is  not  the  proper  county. 

IRA  SHAFER,  for  plaintiffs. 
HENRY  SMITH,  for  defendants. 

HARRIS,  Justice.  The  125th  section  of  the  Code  required 
that  the  plaintiffs  should  lay  their  venue  in  some  county  in 
which  some  of  the  parties  to  the  action  resided  at  the  time  of 
the  commencement  of  the  suit.  The  plaintiffs  themselves  re- 
sided in  the  county  of  Schoharie.  "Whether  or  not  the  venue 
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could  properly  be  laid  in  Albany,  must  depend  upon  the  ques- 
tion whether  the  defendants  can  properly  be  regarded  as  resi- 
dents of  that  county  ? 

The  question  whether  a  corporation  can  be  deemed  to  have 
a  residence,  and,  if  so,  how  its  place  of  residence  is  to  be  de- 
termined, was  well  considered  by  Mr.  Justice  BOCKES,  in  Con- 
roe  agt.  The  National  Protection  Insurance  Company  (10  How. 
403).  His  examination  of  these  questions  led  to  the  conclu- 
sion that  a  corporation  created  under  the  laws  of  this  state  is 
to  be  deemed  a  resident  of  the  state,  and  that  the  place  of  its 
business  was  to  be  deemed  the  place  of  its  residence.  In  the§e 
positions  I  do  not  hesitate  to  concur. 

For  the  purposes  of  an  action,  a  corporation  is  to  be  deemed 
not  only  as  a  person,  but  a  resident  or  a  non-resident,  according 
to  the  source  from  which  it  derives  its  existence.  It  is  a  resi- 
dent if  created  by  the  laws  of  this  state.  If  by  the  laws  of 
another  state  or  government,  a  non-resident.  When  it  is  to 
be  treated  as  a  resident,  being  incapable  from  its  nature  of 
having  a  domicil,  its  place  of  residence  must  be  ascertained  by 
its  place  of  business.  If  it  have  several  places  of  business,  it 
must  also  be  deemed  to  have  several  places  of  residence. 

In  this  case  the  defendants  were  authorized  to  construct  a 
railroad  from  New-York  to  Albany.  They  were  carriers  of 
passengers  between  those  places.  They  received  passengers  as 
•well  as  freight  at  Albany,  to  be  transported  from  Albany  to 
New-York,  and  the  intermediate  places.  It  is  true  that  they 
transported  their  passengers  out  of  the  county  of  Albany  by 
means  of  a  ferry-boat,  and  not  a  railroad  track  ;  but  they  are 
not,  for  this  reason,  any  the  less  carriers  of  passengers  or  en- 
gaged in  business  in  Albany.  The  principal  business  of  the 
defendants  is  transacted  in  New-York,  and  yet  they  have  a 
place  of  business  in  Albany,  where  they  receive  from  passen- 
gers their  fare,  and  agree  to  transport  them  and  their  baggage 
from  Albany  to  the  different  places  along  the  line  of  their  rail- 
road. 

These  facts,  in  my  judgment,  constitute  the  defendants,  for 
the  purposes  of  the  question  involved  in  this  motion,  residents 
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of  the  county  of  Albany.    The  venue  was,  therefore,  properly 
laid  in  that  county. 

The  motion  must  be  denied.     The  costs  of  opposing  the 
motion  are  to  abide  the  event  of  the  suit. 


NEW-YOEK  COMMON  PLEAS. 

HOBABT  ONDERDONK  agt.  JAMES  EMMONS  and  GEORGE 

KUHN. 

On  an  appeal  from  the  marine  and  district  courts  to  the  common  pleas  in  the 
city  of  New- York,  the  undertaking  required  by  section  354  (as  authorized  by 
an  amendment  in  1858),  to  render  the  appeal  effectual  in  any  case,  and  for  the 
costs,  disbursements  and  extra  costs  in  the  court  below,  and  the  costs  and 
damages  awarded  against  the  appellant  upon  the  appeal,  on  affirmance  of  the 
judgment,  was  designed  to  be  a  distinct  and  different  undertaking  from,  and 
not  intended  as  a  substitute  for,  the  undertaking  to  be  given  to  stay  execution, 
required  by  sections  355  and  356. 

The  latter  undertaking  embraces  whatever  is  included  in  the  judgment  below,  or 
which  may  remain  due  after  the  return  of  the  execution  which  has  been  issued 
upon  it.  The  former  undertaking  extends  only  to  the  costs,  disbursements 
and  extra  costs  which  form  a  part  of  the  judgment  in  the  court  below,  and  the 
costs  and  damages  awarded  against  the  appellant  upon  the  affirmance  of  the 
judgment  by  the  court. 

Where  the  judgment  of  the  court  below  is  merely  affirmed  by  the  appellate  court, 
the  undertaking  given  under  section  354  does  not  authorize  the  amount  of  the 
judgment  given  in  the  court  below  to  be  included  as  damages  in  the  judgment 
entered  in  the  appellate  court,  and  execution  thereon.  All  that  the  respond- 
ent is  entitled  to  enforce  in  the  appellate  court,  on  such  affirmance,  is,  the 
amount  of  the  costs  and  disbursements  and  extra  costs  included  in  the  judg- 
ment below,  and  the  costs  of  the  appeal 

There  may  be  cases  in  which  damages  may  be  awarded  against  the  appellant  by 
the  appellate  court,  upon  affirmance,  as  provided  by  the  undertaking  under 
section  354,  but  an  ordinary  case  of  affirmance,  merely,  does  not  include  them. 

New -York  General  Term,  July,  1859. 
DALY,  BRADY,  and  HILTON,  Judges. 

By  the  court — DALY,   First  Judge.     This  judgment  was 
erroneous.     Before  the  amendment  of  1858,  no  undertaking 
VOL.  XVII.        •  35 
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was  necessary  upon  an  appeal,  unless  th«  appellant  desired  a 
stay  of  execution,  nor  would  an  appeal  stay  an  execution, 
unless  an  undertaking  was  given  pursuant  to  section  356. 
(Conway  agt.  Hitchins,  9  Barb.  378.)  By  the  amendment, 
of  1858, .it  was  declared  that  an  appeal  should  be  ineffect- 
ual, unless  the  appellant  deposited  with  the  clerk  of  this 
court  the  costs,  disbursements,  and  extra  costs  embraced  in 
the  judgment  appealed  from,  together  with  $15  to  meet  any 
costs  that  might  be  awarded  against  him,  in  this  court,  upon 
the  appeal,  or  if  such  deposit  was  not  made,  unless  he  should 
execute  an  undertaking  to  the  effect  that  he  would,  in  the  event 
of  the  affirmance  of  the  judgment  by  the  court,  pay  all  costs, 
disbursements,  and  extra  costs  that  had  been  awarded  against 
him  in  the  court  below,  together  with  all  costs  and  damages 
that  might  be  awarded  against  him  upon  the  appeal  in  this 
court.  The  object  of  this  provision  is  very  plain.  Before  its 
enactment,  the  prevailing  party  in  the  court  below  had  no 
security  for  the  costs  incurred  by  the  appeal,  but  was  left  to 
collect  them  by  an  execution  issued  upon  the  judgment  of 
affirmance  in  this  court.  If  an  undertaking  was  given  to  stay 
execution,  that  undertaking  covered  them,  as  the  sureties  un- 
dertook to  pay  any  amount  remaining  unsatisfied  upon  the 
return  of  an  execution,  issued  upon  a  judgment  rendered 
against  him,  but  unless  there  was  such  an  undertaking,  they 
were  not  secured  to  the  party  who  had  recovered  the  judgment 
in  the  court  below.  He  might  go  on  and  collect  the  judgment 
in  the  court  below,  and  if  it  was  afterwards  reversed,  the  ap- 
pellate court  would  order  him  to  restore  what  he  had  collected, 
with  interest  from  the  time  of  payment  or  collection.  This 
provision  for  an  undertaking  or  a  deposit,  to  render  the  appeal 
in  any  case  effectual,  is  a  security  not  only  for  the  costs  upon 
the  appeal,  but  also  for  costs  and  disbursements,  incurred  in 
obtaining  the  judgment  in  the  court  below.  It  does  not  ope- 
rate as  a  stay  of  execution,  for  the  355th  and  356th  sections 
were  left  unchanged  when  this  amendment  was  made,  and 
they  declare  that  if  the  appellant  desire  a  stay  of  execution,  he 
shaU  give  the  undertaking  provided  for  in  the  356th  section. 
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It  is  fair  to  assume  that  if  it  was  the  intention  of  the  legisla- 
ture that  the  new  undertaking  should  be  a  substitute  for  the 
former  one,  and  should  operate  as  a  stay  of  proceedings,  that 
they  would  have  repealed  the  two  sections  referred  to,  but  as 
they  suffered  them  to  remain,  we  must  take  the  three  sections 
together,  and  taking  them  together,  it  is  observable  that  the 
two  undertakings  differ.  In  the  new  one,  the  liability  of  the 
sureties  is  fixed  for  the  costs,  disbursement?,  and  extra  costs  in 
the  court  below,  and  the  costs  and  damages  awarded  against 
the  appellant,  upon  the  appeal,  the  moment  the  judgment  is 
affirmed.  In  the  other  or  former  undertaking,  the  sureties  are 
not  liable,  unless  an  execution  upon  a  judgment  entered  against 
the  appellant  is  returned  unsatisfied,  when  they  are  liable  for 
the  amount  which  ma}'  remain  unsatisfied.  In  one  case  the 
return  of  an  execution  is  essential,  before  they  can  be  charged. 
In  the  other,  their  undertaking  or  promise  is  qualified  by  no 
such  condition.  As  there  is  this  difference,  then,  and  as  the 
355th  section  is  imperative  that  the  undertaking  provided  for 
in  the  356th  section  must  be  given  to  stay  execution,  it  seems 
to  follow  that  the  new  undertaking,  provided  for  in  the  amend- 
ment of  the  35-ith  section,  was  designed'  to  be  a  distinct  and 
different  undertaking,  and  not  intended  as  a  substitute  for  the 
other. 

As  the  new  undertaking  must  be  given  to  render  the  appeal 
effectual  in  any  case ;  and  the  other,  if  the  appellant  wishes  to 
stay  the  execution,  it  is  necessary  to  ascertain  the  exact  extent 
and  scope  of  the  two  instruments.  As  respects  the  latter  one, 
there  is  no  difficulty,  as  it  covers  any  amount  unsatisfied,  after 
the  return  of  an  execution  upon  a  judgment  entered  against 
the  appellant.  As  it  stays  the  issuing  of  an  execution  upon  the 
judgment  below,  or  all  further  proceedings,  if  one  has  been 
issued,  thus  preventing  a  return  until  the  judgment  of  the 
appellate  court  has  been  given  (Smith  agt.  Allen,  2  E.  D.  Smith, 
259),  it  embraces  whatever  is  included  in  the  judgment  below, 
or  which  may  remain  due  after  the  return  of  the  execution, 
which  has  been  issued  upon  it.  The  new  undertaking,  how- 
ever, extends  only  to  the  costs,  disbursements,  and  extra  costs 


548  NEW-YORK  PRACTICE  REPORTS. 

Onderdonk  agt.  Emmong. 

which  form  a  part  of  the  judgment  in  the  court  below,  and  the 
costs  and  damages  awarded  against  the  appellant,  upon  the 
affirmance  of  the  judgment  by  the  court.  If  the  judgment  is 
simply  affirmed,  costs  are  and  must  be  awarded  to  the  respond- 
ent (Logue  agt.  Gilliclc,  1  E.  D.  Smith,  398),  and  they  are  col- 
lectable by  an  execution  issued  upon  the  judgment  of  the 
appellate  court,  or  may  now  be  obtained  by  an  action  upon 
the  new  undertaking,  which  the  appellant  is  in  every  case 
required  to  give.  If  no  undertaking  has  been  given  to  stay 
execution,  under  sections  355  and  356,  the  respondent  pro- 
ceeds and  enforces  his  judgment  by  execution  in  the  court 
below,  and  if  one  has  been  given,  the  stay  is  at  an  end,  upon 
the  affirmance  of  the  judgment  by  the  court,  and  he  is  then  at 
liberty  to  proceed  with  his  execution  in  the  court  below,  and 
enforce  that  judgment.  The  costs  awarded  to  him  upon  the 
appeal,  he  obtains  by  an  execution  in  the  court,  or  by  an  action 
against  the  sureties,  who  have  became  bound  for  their  pay- 
ment. But  this  new  undertaking  embraces,  also,  damages, 
which  may  be  awarded  against  the  appellant  upon  the  affirm- 
ance of  the  judgment,  and  it  appears  in  this  case  that  the  judg- 
ment entered  in  this  court  upon  the  affirmance  of  the  judgment 
of  the  court  below,  after  reciting  that  the  respondent  recovered 
judgment  in  the  court  below  for  $230  damages  and  costs,  and 
that  the  judgment  so  recovered  was  duly  affirmed  by  this  court 
at  general  term,  then  declares  that  it  is  adjudged  that  the 
appellant  do  recover  $230,  the  amount  of  said  judgment, 
together  with  $15.16  for  the  costs  and  disbursements  upon  the 
appeal,  amounting  in  the  whole  to  $245. 16.  It  is  insisted  that 
there  is  an  award  of  $230  damages  against  the  appellant  upon 
the  affirmance  of  the  judgment,  which  is  embraced  in  the  un- 
dertaking given  by  the  defendants,  under  the  354th  section. 
I  do  not  so  regard  it.  This  is  simply  a  judgment  of  affirmance. 
It  appears  that  the  general  term  merely  affirmed  the  judgment 
of  the  court  below,  which  would  not  authorize  an  execution 
to  be  issued  in  this  court,  upon  the  judgment  to  enforce  the 
payment  of  any  sum  but  the  $15.16  costs  and  disbursements 
upon  the  appeal.  For  all  that  appears  in  this  case,  the  judg 
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ment  below  may  have  been  paid  and  satisfied  before  it  was 
affirmed. 

But  we  are  asked  what  is  meant,  in  this  new  undertaking, 
by  damages  which  may  be  awarded  against  the  appellant  upon 
the  affirmance  of  the  judgment,  the  answer  to  which  is,  that 
there  may  be  cases  in  which  it  is  necessary,  and  in  which  this 
court  is  empowered,  to  render  judgment  against  the  appellant, 
to  be  enforced  as  a  judgment  of  this  court,  for  a  sum  beyond 
the  costs  of  the  appeal,  as  for  instance,  under  section  370, 
where,  if  a  recovery  be  had  by  one  party  and  costs  be  award- 
ed to  the  other,  we  are  required,  as  the  appellate  court,  to  set 
off  the  one  against  the  other,  and  render  judgment  for  the  bal- 
ance, which  would  necessarily  be  enforced  as  a  judgment  of 
this  court,  and  if  the  balance  was  against  the  appellant,  it 
would,  in  the  language  of  this  new  undertaking,  be  an  award- 
ing of  damages  against  him  upon  appeal.  All  that  the  plain- 
tiff could  recover  below  was  $20.16.  That  is,  $5  for  the  costs, 
disbursements,  and  extra  costs  included  in  the  judgment  below, 
and  $15.16  costs  of  the  appeal.  For  that  amount  the  judgment 
should  be  affirmed,  and  reversed  as  to  the  residue. 


\' 

.V  SUPREME  COURT. 

/  1 

IN  THE  MATTER  OF  THE  NORTH  AMERICAN  GUTTA  PERCHA 

COMPANY,  a  dissolved  corporation,  on  the  petition  of  JOSEPH 
NOBLE  and  othera 

Where  a  sheriff  has  made  a  levy  upon  property  which  subsequently  comes  into 
the  hands  of  a  receiver,  it  is  for  the  sheriff  to  enforce  such  levy,  and  he  is  enti- 
tled to  the  possession  of  the  property  for  that  purpose.  The  receiver  takes  it 
subject  to  all  existing  equities  and  liens. 

If  the  receiver  has  taken  possession  of  the  property  thus  levied  on,  and  sold  the 
same,  he  is  bound  to  account  to  the  sheriff  for  the  proceeds. 

New -York  General  Term,  May,  1859. 

THE  petitioners,  Joseph  Noble,  Barnabas  Hammett,  and  Asa 


550  NEW-YORK  PRACTICE  EXPORTS. 

In  the  Matter  of  The  North  American  Gutta  Percha  Company. 

Packer,  recovered  two  judgments  against  "  The  North  Ameri- 
can Gutta  Percha  Company,"  a  corporation  created  under  the 
laws  of  this  state :  one  on  the  13th  day  of  August,  1858,  for 
the  sum  of  $617.23,  in  the  superior  court  of  the  city  of  New- 
York,  and  the  other  on  the  4th  day  of  September,  1858,  for 
$613.75,  in  the  supreme  court. 

These  judgments  were  docketed  in  the  county  clerk's  office, 
of  the  city  and  county  of  New-York,  previous  to  the  6th  day 
of  September,  1858. 

On  the  6th  day  of  September,  1858,  an  execution  on  each 
of  these  judgments  was  issued  and  delivered  to  the  sheriff  of 
the  city  and  county  of  New-York. 

On  the  10th  day  of  September,  1858,  the  sheriff,  by  his 
deputy  Cornell,  by  virtue  of  these  executions,  levied  upon 
property  of  the  said  corporation,  in  the  store  No.  144  Broad- 
way, its  place  of  business,  sufficient  to  satisfy  the  executions ; 
that  he  notified  the  president  of  said  corporation  of  the  levy, 
made  a  memorandum  thereof  on  the  executions,  and  left  such 
property  in  said  store  in  care  of  the  officers  of  said  corpo- 
ration. 

On  the  16th  day  of  October,  1858,  the  corporation  was  dis- 
solved, and  Edward  S.  Innes  appointed  receiver  by  this  court, 
on  the  application  of  Bliss  and  Brown,  judgment  creditors 
with  an  execution,  returned  unsatisfied.  The  receiver,  on  No- 
vember 12th,  1858,  took  possession  of  the  said  store,  No.  144 
Broadway,  and  of  the  property  so  levied  upon,  by  virtue  of 
such  executions,  and  soon  after  sold  such  property,  and  has  re- 
ceived and  now  holds  the  proceeds  to  an  amount  more  than 
sufficient  to  pay  the  executions.  Neither  the  petitioners  nor 
sheriff  had  any  notice  of  the  appointment  of  such  receiver, 
until  after  he  had  sold  the  property,  when  he  declined  to  re- 
cognize the  rights  of  the  petitioners. 

The  petitioners  applied  at  special  term,  on  notice  to  the  re- 
ceiver, for  an  order,  that  he  pay  the  amount  of  their  execu- 
tions out  of  the  proceeds  of  the  sale  by  him,  of  the  property 
levied  upon ;  that  application  was  denied,  and  thereupon  the 
petitioners  brought  this  appeal. 
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NELSON  SMITH,  for  petitioners. 

I.  The  levy  made  by  deputy -sheriff  Cornell  was  sufficient. 
The  property  levied  upon  was  present,  and  subject  to  the  con- 
trol of  the  officer ;  and  he  then  notified  the  president  of  the 
judgment  debtor  that  he  levied,  and,  thereupon,  made  a  mem- 
orandum of  such  levy  on  the  executions.     Manual  interfer- 
ence with  tho  property  was  not  necessary.     (Barker  agt.  Bin- 
ninger,  4  Kern.  270 ;   Green  agt.  Burke,  23  Wend.  490.) 

II.  The  levy  gave  the  petitioners  a  vested  right  in  the 
property  levied  upon,  which  could  not  be  defeated  or  preju- 
diced by  the  appointment  of  the  receiver.     A  receiver  is  the 
officer  of  the  court  (Edwards  on  Receivers,  3)  appointed  to  re- 
ceive and  hold  the  thing  in  controversy  for  whoever  can  make 
out  a  title  to  it.     (Postman  agt.  Mills,  8  L.  J.  (N.  S.)  Ch.  161 ; 
Delaney  agt.  Mansfield,  1  Hogan,  234.)     lie  represents  the  in- 
terests of  all  concerned  (Iddings  agt.  Bruen,  4  Sand.  Ch.  417), 
and  is  in  no  case  regarded  as  a  purchaser  for  a  valuable  con- 
sideration.    (Receivers  agt.   Patterson   Gas  Light  Company,  3 
Za.br.  283  ;  Matter  of  Hopper,  5  Paige,  489.)     He  takes  the 
property  (in  some  respects  like  a  general  assignee),  subject  to 
all  existing  equities  and  liens.     (Corning  agt  White,  2  Paige, 
567  ;  Leger  agt.  Bannoffe,  2  Barb.  475  ;  Addison  and  others  agt. 
Buckmyer  and  others,  4   /Sand.  Ch.  498.)     But  his  possession, 
being  the  possession  of  the  court  itself,  will  not  be  permitted  to 
be  disturbed  without  special  leave.     (Brooks  agt.  Greathead,  1 
Jac.  &  Walker,  178  ;  Angel  agt.  Smit/i,  9  Ves.  335.)     Not  even 
by  a  person  having  a  superior  right.    (Noe  agt.  Gibson,  7  Paige, 
513.) 

III.  The  proper  course  for  a  third  party,  claiming  a  right  to 
,  property  in  the  possession  of  a  receiver,  is  to  apply  to  the  court 

(Angel  agt.  Smith,  9  Ves.  335),  when  the  court  will  examine 
and  decide  the  matter,  or  refer  it  to  a  referee  to  hear  and  re- 
port thereon.  The  latter  course  is  the  more  usual.  (Noe  agt. 
Gibson,  7  Paige,  513,  515 ;  Vincent  agt.  Parker,  7  Paige,  65  ; 
Diocon  agt.  Smith,  1  Swans.  457  ;  Angel  agt.  Smith,  9  Ves.  335  ; 
Aston  agt.  Heron,  2  Myl.  &  K.  390,  397 ;  Mattel-  of  Heller,  3 
Paige,  199.) 
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IV.  The  proceeds  of  the  property  in  the  hands  of  the  receiv- 
er is  a  trust  fund  standing  in  the  place  of  the  property.     (2 
Story's  Eq.  Jur.  §  1210 ;  Taylors  agt.  Plumer,  3  M.  &  Selw. 
562,  574.) 

V.  This  was  an  application  invoking  the  equitable  powers 
of  the  court,  for  relief  in  respect  to  property  held  by  its  own 
officer,  and   was  properly  made  by  the  petitioners,  without 
the  presence  of  the  sheriff. 

1.  The  petitioners  are  the  real  parties  in  interest. 

2.  The  sheriff  has  no  direct  interest  in  the  object  of  the  ap- 
plication.    His  fees  on  the  executions  do  not  give  him  an  in- 
terest ;  they  are  a  mere  incident ;  he  could  not  sell  the  judg- 
ment debtor's  property  for  them  alone  (Jackson  agt.  Anderson, 
4  Wend.  479),  but  might  look  to  the  party  or  attorney.     The 
only  interest  he  had,  if  any,  is  merely  auxiliary  to  that  of  the 
petitioners.     It  is  true  that  at  law  (Code,  §  113)  he  would  be 
the  proper  party  (first  obtaining  the  leave  of  the  court)  to  bring 
an  action  against  the  receiver  to  recover  for  the  property  levied 
upon,  but  upon  a  recovery  being  had,  it  would  result  to  the 
benefit  of  the  petitioners,  and  the  receiver  would  be  allowed  to 
pay  the  amount  out  of  the  identical  funds  in  his  hands,  sought 
to  be  reached  herein.     Again,  the  petitioners  may  work  out 
their  right  to  the  relief  they  ask,  in  this  wise ;  the  sheriff  was 
bound  to  obey  their  instructions,  and  may  be  treated  as  their 
agent  in  making  the  levy  (Gallon  agt.    Camp,  I  Wend.  368; 
Jackson  agt  Anderson,  4   Wend.  479,  480 ;    Willard's  Equity 
Jur.  604,  605,  and  cases,  cited),  and  the  levy  may  be  treated  as 
a  security  held  by  the  sheriff  in  trust,  for  their  benefit,  thereby 
letting  in  the  doctrine  that  the  creditor  is  entitled  in  equity  to 
all  securities  held  for  his  benefit  or  in  aid  of  his  claim.     (Pratt 
agt.  Adams,  7  Paige,  627 ;   Curtis  agt.  Tyler,  9  Paige,  435.) 

The  order  appealed  from  should  be  reversed,  and  the  prayer 
of  the  petition  granted,  or  in  case  the  receiver  desires  to  con- 
test the  claim  further,  a  reference  ordered  to  report  the  facts. 
(Aut/iorities  to  HI  Point.) 

ALBERT  CARDOZO,  for  receiver. 
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By  the  court — DAVIES,  Justice.  A  motion  was  made  at  the 
special  term  for  an  order  upon  the  receiver,  appointed  on  the 
dissolution  of  the  above  named  corporation,  to  pay  to  the  peti- 
tioners, Noble,  Hammett  and  Packer,  two  judgments,  recovered 
by  them  against  the  corporation.  It  appears  from  this  petition, 
that  such  judgments  were  recovered  and  executions  issued,  and, 
as  they  allege,  levies  made,  before  the  appointment  of  the  re- 
ceiver. They  also  allege  that  the  receiver  has  taken  posses- 
sion of  the  property  levied  on,  and  sold  the  same,  and  has  the 
proceeds  in  his  hands. 

This  application  was  made  by  the  plaintiffs  in  the  judgments, 
without  the  sheriff  joining  therein,  and  on  the  denial  of  the 
receiver,  that  any  such  levy  had  been  made,  and  an  averment 
that  the  judgments  had  been  collusively  obtained,  the  judge  at 
special  term  denied  the  motion  without  prejudice  to  the  right 
of  the  sheriff  to  make  any  motion  he  may  be  advised.  From 
this  order  an  appeal  has  been  taken. 

There  can  be  no  doubt  that  the  receiver  took  the  property, 
subject  to  all  existing  equities  and  liens.  Whatever  liens 
were  acquired  on  the  property  at  the  time  of  his  appointment, 
may,  by  the  permission  of  the  court,  be  enforced,  and  no  suit 
or  proceeding  can  be  instituted  against  the  receiver,  but  by 
the  permission  of  the  court.  (Noe  agt.  Gibson,  7  Paige,  513.) 
If  the  sheriff  had  made  a  levy  on  the  property  which  subse- 
quently came  into  the  hands  of  the  receiver,  it  is  for  him  to 
enforce  that  levy.  He  is  entitled  to  collect  the  money  and  ap- 
ply it  on  the  execution,  if  the  levy  was  made.  It  is  his  duty 
so  to  do.  If  the  officer  of  this  court  has  taken  possession  ot 
the  property  thus  levied  on,  and  sold  the  same,  he  is  bound  to 
account  to  the  sheriff  for  the  proceeds. 

As  the  order  appealed  from  is  made  without  prejudice  to 
the  rights  of  the  sheriff,  to  make  such  application  to  this  court 
as  he  may  be  advised,  we  see  no  reason  for  disturbing  it.  The 
sheriff  is  the  party  entitled  to  the  possession  of  the  goods  levied 
on  by  him,  and,  if  by  order  of  this  court,  and  through  its  offi- 
cer, these  goods  have  been  converted  into  money,  it  follows 
that  the  sheriff  is  entitled  to  such  proceeds. 

The  order  appealed  from  is  affirmed,  with  costs. 


554  NEW-YORK  PRACTICE  REPORTS. 

Bache  ngt.  Lawrence  &  TuthilL 

SUPREME  COURT. 
BACHE  agt.  LAWRENCE  &  TUTHILL. 

A  defendant  whose  domicil  is  in  New-Jersey,  where  he  spends  all  his  time  ex- 
cept during  the  business  hours  of  the  day,  is  not  a  resident  of  this  state,  though 
his  business  is  in  New- York,  and  he  is  daily  and  habitually  in  New-York 
from  seven  o'clock  in  the  morning  to  seven  o'clock  in  the  evening,  and  though 
he  keeps  liis  bank  account  in  New- York,  and  his  property  may  be  attached. 

New-Ycnk  Special  Term,  Decemlter,  1857. 

MOTION  to  set  aside  an  attachment.  The  defendant  Tuthill 
is  a  member  of  a  mercantile  firm  whose  place  of  business  is  in  the 
city  of  New-York,  where  they  keep  their  bank  account,  and 
where  they  transact  all  their  business.  The  defendant's  family 
reside  in  Hoboken,  New-Jersey.  His  daily  habit  is  to  leave  Ho- 
boken  at  seven  o'clock  in  the  morning,  and  to  go  directly  to 
New-York,  where  he  remains  at  the  store  of  the  firm  of  which 
he  is  a  member  till  seven  o'clock  in  the  evening,  when  he 
returns  to  Hoboken.  He  spends  his  Sundays  in  Hoboken. 
The  plaintiff  had  obtained  a  warrant  of  attachment  against  the 
property  of  the  defendant,  on  the  ground  that  he  was  not  a 
resident  of  the  state.  On  the  foregoing  facts,  a  motion  was 
made  to  set  aside  the  attachment. 

H.  M.  WHlTEHEAD,/or  the  motion,  cited  Totvneragt  Church 
(2  Abbott,  299). 

JAMES  B.  BRINSMADE  opposed  tfie  motion,  upon  the  follow- 
ing grounds : 

1.  The  syllabus  of  the  reporter  in  the  case  of  Towner  agt. 
Church  does  not  correctly  state  the  decision  of  the  court.  It  is 
the  mere  obiter  dictum  of  Justice  COWLES.  In  that  case,  the 
defendant  was  held,  by  (Jte  court,  to  be  a  resident  because  he 
kept  rooms  in  the  city  of  New-York,  where  he  lodged  every 
niglit  except  Saturday  and  Sunday  nights,  in  addition  to  his 
making  New-York  his  sole  place  of  business. 
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2.  In  Towner  agt.  Church  it  was  said,  that  if  the  converse  of 
the  facts  were  true,  the  defendant  would  clearly  not  be  a  resi- 
dent ;  ergo,  he  must  be  a  resident.     In  the  case  in  question,  if 
the  converse  of  the  facts  were  true,  the  defendant  would  clearly 
be  a  resident ;  ergo,  he  must  be  not  a  resident,  if  the  logic  be 
correct. 

3.  Keeping  a  bank  account  in  New-York  does  not  make 
one  a  resident.     Bank  accounts  are  kept  by  merchants  where 
they  can  obtain  the  readiest  accommodations  in  the  way  of 
discounts.     Hundreds  of  New-York  merchants  keep  bank 
accounts  in  Jersey  City,  and  do  not  themselves  cross  the  ferry 
once  a  month. 

4.  The  daily  habit  of  coming  to  New- York  to  buy  and  sell 
dry  goods  does  not  make  one  a  resident.     If  it  did,  there 
would  have  to  be  a  fixed  rule  as  to  the  number  of  days  he  ' 
must  come  and  the  number  of  hours  he  must  remain.     The 
word  resident  implies,  necessarily,  an  abode,  a  dwelling. 

5.  It  is  true  that  one  may  have  his  domicil  in  one  place  and 
his  residence  in  another,  but  that  is  only  when  he  does  not 
abide,  dwell,  or  live  at  his  domicil. 

6.  The  object  of  the  Code  is  not  merely  to  furnish  a  means 
of  commencing  an  action,  where  it  cannot  be  commenced  by 
personal  service  of  the  summons,  for, 

1st.  In  the  majority  of  cases  where  an  attachment  is  issued, 
the  defendant  is  actually  served  within  the  state,  and  there  is 
no  provision  that  the  attachment  shall  be  set  aside  in  case  the 
summons  is  or  can  be  served,  as  there  would  be  if  the  object 
of  the  statute  were  as  supposed. 

2d.  In  the  same  section  of  the  Code  (229)  the  same  process 
is  given,  in  the  same  terms,  against  a  foreign  corporation,  and 
the  foreign  corporation  and  the  "  not  a  resident"  are  exactly 
on  the  same  footing  as  to  the  object  of  the  statute.  Now,  it 
is  notorious  that,  as  a  general  rule,  a  foreign  corporation 
never  has  property  within  this  state,  unless  it  has  an  officer  or 
managing  agent  here  to  take  charge  of  it ;  and  the  service 
upon  such  officer  or  agent  is  good  service  on  the  corporation. 
But, 
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7.  It  is  respectfully  submitted  that  the  object  of  the  Code  is 
not  in  this  case  a  legitimate  subject  of  inquiry.  Where 
there  is  no  ambiguity  in  the  statute,  it  is  not  within  the  prov- 
ince of  the  court  to  speculate  about  the  intentions  of  the  legis- 
lature. 


ROOSEVELT,  Justice.   The  motion  to  set  aside  the  attachment 
is  denied. 


SUPREME  COURT. 
•  ,,      THOMAS  RIGNEY  agt  SAMUEL  W.  TALLMADGE. 

Where  a  conveyance  of  real  estate  is  made  absolute  on  its  face,  but  in  fact  for  the 
purpose  of  security  to  the  grantee,  as  a  bona  fide  creditor,  the  law  does  not 
hold  such  a  conveyance  fraudulent ;  and  the  making  of  it,  where  the  object  is 
shown  to  be  one  which  can  be  sustained,  cannot  be  declared  to  be  evidence  of 
a  fraudulent  intent  as  to  other  creditors. 

Where  a  motion  is  made  to  set  aside  an  attachment,  and  pending  the  motion  the 
plaintiff  procures  a  report  of  a  referee,  to  whom  the  action  had  been  referred, 
in  his  favor,  finding  that  the  transfer  of  property  by  the  defendant  was  fraudu- 
lent, such  report  can  have  no  effect  or  control  in  tho  decision  of  the  motion. 

The  mere  neglect  to  defend  an  action  brought  against  a  debtor,  without  showing 
fraud  and  collusion  between  the  plaintiff  and  defendant,  would  not  be  suffi- 
cient evidence  to  declare  the  judgment  fraudulent,  so  as  to  authorize  an  attach- 
ment against  the  defendant  by  other  creditors. 

New  •  York  Special  Term,  September,  1859. 

THIS  case  came  before  the  court  on  defendant's  motion  to 
discharge  an  attachment  which  the  plaintiff  had  obtained 
against  him. 

INGRAHAM,  Justice.  An  attachment  was  issued  in  this  case 
against  the  defendant,  Tallmadge,  upon  the  ground  that  the 
defendant  had  disposed  of  his  property  with  the  intent  to  de- 
fraud his  creditors.  The  plaintiff,  by  affidavit,  proved  several 
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transfers  of  property  which,  as  stated  by  him,  warranted  the 
conclusion  that  such  transfers  were  made  with  such  fraudulent 
intent.  Since  that  attachment  was  issued,  the  plaintiff  has  ob- 
tained from  the  referee,-  to  whom  the  action  was  referred,  a 
report  in  his  favor  for  a  large  amount. 

This  motion  to  set  aside  the  attachment  was  made  before 
such  report  was  obtained,  and  must  be  decided  irrespective  of 
the  findings  of  the  referee. 

The  alleged  fraudulent  transfers  of  property,  in  which  the 
attachment  was  issued,  were  to  Andrew  Harder  and  James  C. 
Cook,  and  the  plaintiff  also  avers  that  the  defendant  suffered 
judgments  to  be  recovered  against  him  for  the  same  purpose. 
The  allegations  as  to  the  j  udgments  were  not  considered  suffi- 
cient at  the  time  to  warrant  the  attachment,  and,  of  course,  at 
this  time  it  is  unnecessary  to  examine  those  allegations  further. 
It  is  enough  to  say  that  a  mere  neglect  to  defend  actions 
brought  against  a  debtor  without  showing  fraud  and  collusion 
between  the  plaintiff  and  defendant,  would  not  be  sufficient  for 
such  a  purpose.  No  such  evidence  exists  in  this  case,  and  I 
suppose  those  facts  were  only  alleged  for  the  purpose  of  add- 
ing weight  to  the  other  charges  made  against  the  defendant. 

On  this  motion  the  defendant  has  furnished  evidence  to  dis- 
prove the  supposed  fraudulent  acts  set  out  in  the  plaintiff's 
affidavits. 

In  regard  to  the  conveyance  to  Harder,  he  shows  that  Har- 
der and  others  became  sureties  for  the  defendant  to  an  amount 
exceeding  $6,000,  received  from  him  a  mortgage  for  the  pur- 
pose of  securing  them  against  any  loss  thereby,  which  was  so 
expressed  in  the  mortgage,  and  that  the  conveyance  referred 
to  was  executed  to  secure  Harder  against  other  undertakings 
which  he  had  entered  into  to  a  considerable  amount.  Harder 
expressly  denies  any  fraudulent  motive  and  avers  that  he  holds 
the  same  solely  as  such  security,  and  in  all  other  respects  that 
the  same  is  subject  to  the  claims  of  Tallmadge  and  his  credit- 
ors. These  allegations  are  sustained  by  the  affidavits  of  Joel 
D.  Smith,  another  surety  for  the  defendant,  and  who  was  to 
be  protected  by  such  conveyance. 
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The  conveyance  to  Cook  is  shown  to  have  been  made  for 
the  purpose  of  securing  a  claim  which  the  Union  Bank  of  Al- 
bany had  against  Tallmadge,  and  the  reasons  for  making  the 
conveyance  to  Cook,  who  was  the  attorney  and  counsel  for  the 
bank,  are  also  explained  in  the  said  affidavit.  These  facts  are 
set  fortli  in  an  affidavit  made  by  Cook,  and  all  the  statements, 
as  made  by  Harder  and  Cook,  are  also  sworn  to  by  Tallmadge, 
and  all  allegations  of  fraudulent  intent  are  denied  by  him. 

T[  cannot,  on  carefully  examing  these  papers,  avoid  the  con- 
clusion that  these  affidavits  on  the  part  of  the  defendant  are 
sufficient  to  rebut  any  presumption  of  fraudulent  intent  aris- 
ing from  the  matters  set  out  in  the  plaintiff's  affidavits.  I 
think  they  show  that  the  conveyances  were  made  for  an  hon- 
est purpose,  and  although  it  would  have  been  better  to  have 
made  the  conveyances  so  as  to  show  on  the  face  of  them  the 
purpose  for  which  they  were  made — still,  the  law  does  not  hold 
such  conveyances  to  be  fraudulent ;  and  if  not,  the  making  of 
them,  where  the  object  is  shown  to  be  one  which  can  be 
sustained,  cannot  be  declared  to  be  evidence  of  a  fraudulent 
intent  as  to  other  creditors. 

Many  of  the  matters  stated  on  behalf  of  the  plaintiff  are 
alleged  to  be  on  information  and  belief.  These  are  disproved 
by  the  positive  allegations  of  the  defendant,  and  cannot,  there- 
fore, furnish  any  ground  for  continuing  the  attachment. 

While,  however,  I  have  aimed  at  the  conclusion  to  discharge 
the  attachment,  I  think  the  plaintiff  should  be  protected  against 
any  action  on  behalf  of  the  defendant  for  issuing  the  same. 
The  defendant  by  his  acts  gave  some  cause  of  suspicion  to  the 
plaintiff,  which  would  have  been  avoided  if  the  conveyances 
had  shown  upon  their  face  the  object  for  which  they  were  exe- 
cuted. 

In  granting  the  motion  I  shall  require  the  defendant  to 
stipulate  not  to  bring  any  action  on  account  of  issuing  the 
attachment,  and  to  be  limited  to  such  redress  as  he  may  be  en- 
titled to  for  actual  damage  on  the  undertaking  filed  when  the 
attachment  was  granted. 

The  motion  to  discharge  the  attachment  granted,  with  $10 
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costs,  on  the  defendant  stipulating  not  to  sue  for  damages  or 
take  any  proceedings  therefor,  except  upon  the  undertaking 
filed  on  the  issue  of  such  attachment  for  actual  injury  sustained 
thereby. 


NEW-YORK  COMMON  PLEAS. 
RICHARD  MOTT  agt.  STAATS  B.  LAWRENCE. 

An  affidavit  to  obtain  a  warrant  of  attachment  must  make  out  a  clear,  prima 
facie  case.  The  justice  must  not  only  be  satisfied  personally,  but  judicially, 
upon  legal  proof. 

The  fact  of  a  man  closing  his  store  and  packing  up  his  goods  until  midnight,  and 
the  store  being  closed  the  next  morning — his  family  having  been  removed  for 
two  days  without  his  neighbors  being  informed  of  it,  is  not  a  necessary  or  pre- 
sumable legal  conclusion  that  he  meant  to  remove  his  property  from  the  county 
with  the  fraudulent  intent  specified  by  the  statute. 

New  •  York  General  Term,  August,  1859. 
Present,  DALY,  BRADY,  and  HILTON,  Judges. 
MOTION  by  defendant  to  set  aside  an  attachment. 

By  the  court — DALY,  First  Judge.  The  affidavit  of  the 
plaintiff  was  insufficient  to  warrant  the  granting  of  au  attach- 
ment. The  attachment  was  applied  for  upon  the  ground  that 
the  defendant  was  about  removing  all  his  property  out  of  the 
city  and  county  of  New-York,  with  the  intent  of  defrauding 
the  defendant,  who  was  his  creditor,  and  the  only  facts  sworn 
to  in  the  affidavit  were,  that  the  defendant  closed  up  his  place 
of  business,  on  the  21st  of  October,  1858,  and  immediately 
commenced  packing  up  his  goods,  and  continued  packing  them 
up  until  midnight,  ready  to  be  removed  ;  that  his  store  was 
closed  on  the  morning  of  the  following  day,  before  the  war- 
rant issued,  and  that  on  the  preceding  day,  the  20th,  he  re- 
moved his  family,  without  informing  the  defendant  or  his 
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family,  who  reside  in  the  same  building,  over  the  store.     These 
facts  do  not  show  that  the  defendant  was  about  to  remove  his 
property  from  the  county  with  intent  to  defraud  his  creditors. 
Upon  a  proceeding  of  this  kind,  which  a  defendant  has  no 
opportunity  to  contest  (Field  agt.  JfcVicar,  6  Johns.  130),  but 
is  left  for  his  remedy  to  the  undertaking  which  the  plaintiff 
gives  upon  obtaining  a  warrant  of  attachment,  the  affidavit 
must  make  out  a  clear  prima  facie  case     The  justice  has  au- 
thority, in  the  language  of  the  act  (Laws  of  1842,  p.  74),  to 
grant  a  warrant  for  the  attachment  of  the  defendant's  property, 
where  it  shall  satisfactorily  appear  to  the  justice  that  the  de- 
fendant is  about  to  remove  any  of  his  property  from  the  county, 
with  intent  to  defraud  his  creditors.     It  is  not  meant  merely 
that  the  justice  shall  be  personally  satisfied,  but,  in  the  words 
of  Chief  Justice  SAVAGE,  in  Smith  agt.  Luce  (14  Wend.  237), 
"  he  must  be  satisfied  judicially,  and  has  no  right  to  be  satisfied 
unless  upon  legal  proof"     This  case  affords  a  good  illustration 
of  the  necessity  of  requiring  a  strict  compliance  with  the  stat- 
ute, to  prevent  an  abuse  of  this  process,  for  the  defendant 
upon  the  return  of  the  attachment  offered  an  affidavit,  which 
the  justice  could  not  receive,  to  show  that  three  or  four  days 
before  the  attachment  issued  he  had  rented  a  store  and  dwell- 
ing-house in  another  part  of  the  city,  and  that  he  had  removed 
the  most  of  his  goods  to  the  store,  when  they  were  seized  upon 
the  attachment.     As  the  whole  proceeding  is  ex  parte,  and  the 
defendant   cannot  move  to  discharge  the  attachment   upon 
counter-proof,  the  affidavit  must  disclose  facts  from  which  the 
legal  and  logical  conclusion  would  be,  that  the  defendant  meant 
to  remove  property  from  the  county  with  the  fraudulent  intent 
specified  by  the  statute,  and  the  existence  of  any  such  intent, 
or  of  a  design  to  remove  any  property  from  the  county,  is  not 
a  necessary  or  presumable  legal  conclusion  from  a  man  being 
engaged  in  packing  up  the  goods  of  his  store,  having  the  pre- 
vious day  removed  his  family,  which  is  in  substance  all  that 
appears  by  the  affidavit.     The  affidavit,  in  accordance  with 
the  ruling  in  numerous  cases,  was  wholly  insufficient.     (Con- 
nell  agt.  Lascettes,  20  Wend.  77  ;  Miller  agt.  Br  inker /toff,  4  De- 
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nio,  120  ;  Ufa-tier  of  Faulkner,  4  Hill,  598  ;  Tollman  agt.  Bigelow, 
10  Wend.  420 ;  Vosburgh  agt.  We/cA,  11  Joftns.  175 ;  Brown 
agt.  Hinchman,  9  M?.  75;  -Kc  parte  Haynes,  18  TFe?ic/.  611; 
Steivart  agt.  Brown,  16  J9a>-&.  367 ;  Staples  agt.  Fairchild,  3 
Comst.  41 ;  Costellanoes  agt.  Jones,  1  &&?.  164.) 

It  is  doubtful,  moreover,  whether  the  warrant  was  sufficient, 
as  it  did  not  set  forth  the  ground  upon  which  it  was  issued ; 
but  it  is  not  necessaiy  to  pass  upon  that  question. 


NEW-YORK  COMMON  PLEAS. 

K.  FRANCIS  &  BECKER  agt.  WM.  C.  Ross  and  GERTRUDE  S. 
Ross,  his  wife. 

Where  the  complaint  alleged  (which  was  admitted  by  the  demurrer)  that  the  de- 
fendant, Gertrude,  the  wife  of  the  defendant  William,  made  her  promissory  noto 
to  the  order  of  the  plaintiffs,  for  $226.67,  and  delivered  it  to  them  for 
value  received;  that  the  consideration  was  the  delivery  to  her  of  a  note  of 
the  defendant  William,  which  was  given  by  him  in  liquidation  of  the  claim 
of  the  plaintiffs,  for  clothes  furnished  her  son  Robert  W.  James ;  that  at  the 
time  of  her  giving  the  note,  she  was  the  wife  of  the  defendant  William,  and 
was,  and  still  is,  possessed  in  her  own  right  of  certain  specified  real  estate  in 
this  city  and  state  ;  that  she  gave  the  note  for  the  express  purpose  of  charg- 
ing,  and  with  the  intent  to  charge  her  separate  estate,  and  of  creating  a  lien 
thereon,  for  the  payment  thereof,  and  judgment  demanded,  so  charging  her 
estate  with  the  amount  of  the  note. 

Held,  sufficient  to  entitle  the  plaintiffs  to  judgment,  on  demurrer.  (The  distinc- 
tion between  this  case  and  Tale  agt.  Dederer,  ante,  page  165,  S.  C.  18  N.  T.  R. 
265,  noticed.) 

New -York  Special  Term,  August,  1859. 
DEMURRER  to  complaint. 

HILTON,  Judge.  The  complaint  alleges  that  the  defendant, 
Gertrude,  the  wife  of  the  defendant  William,  made  her  prom- 
issory note  to  the  order  of  the  plaintiff  for  $226.67,  and  deliv- 
ered it  to  them  for  value  received  ;  that  the  consideration  was 

YOL.  XVII.  36 
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the  delivery  to  her  of  a  note  of  the  defendant  "William,  which 
was  given  by  him  in  liquidation  of  the  claim  of  the  plaintiffs 
for  clothes  furnished  her  son,  Robert  W.  James.  That  at  the 
time  of  her  giving  the  note  she  was  the  wife  of  the  defendant 
William,  and  was  and  still  is  possessed  in  her  own  right  of 
certain  specified  real  estate  in  this  city  and  state,  and  it  is  fur- 
ther alleged  that  she  gave  the  note  for  the  express  purpose  of 
charging  and  with  the  intent  to  charge  her  separate  estate,  and 
of  creating  a  lien  thereon  for  the  payment  thereof. 

Judgment  is  demanded,  so  charging  her  estate  with  the 
amount  of  the  note  which  is  now  held  by  the  plaintiffs. 

To  this  complaint  the  defendants  have  separately  demurred. 
The  substance  of  both  demurrers  may  be  stated  thus : 

1st.  That  the  defendant  William  is  an  improper  party  to  the 
action. 

2d.  That  the  complaint  shows  no  cause  of  action  against 
either  defendant. 

No  objection  was  taken  on  the  argument  to  the  right  of  the 
defendants  then  to  demur  separately,  nor  does  it  appear  why 
they  were  permitted  to  do  so. 

Under  ordinary  circumstances  it  would  not  be  allowed,  as  it 
is  a  general  rule,  only  to  be  departed  from  in  special  cases  and 
upon  good  cause  shown,  that  in  an  action  against  husband  and 
wife  the  husband  must  procure  the  joint  answer  of  himself  and 
wife  to  be  put  in.  But,  as  their  separate  answers  cannot  be 
disregarded,  and  can  only  be  stricken  out  upon  motion  to  the 
court  for  the  purpose,  the  plaintiffs  here,  I  suppose,  must  be 
considered  as  waiving  the  irregularity  by  noticing  the  demur- 
rer for  argument,  and  they  are,  therefore,  to  be  viewed  in  the 
same  aspect  as  if  an  order  allowing  the  defendants  to  answer 
or  demur  separately  had  been  regularly  obtained.  (Billon  agt. 
Bennett,  4  Simons,  17 ;  Leavilt  agt.  Cruger,  1  Paige,  421 ;  1 
Burbour  Ch.p.  88,  150,  108;  Eckerson  agt,  Vollmer,  11  How. 
Pr.  R.  42.) 

The  husband  and  wife  are  one  person  in  law,  and  the  very 
being  or  legal  existence  of  the  woman  is  suspended  during  the 
marriage,  or  at  least  is  consolidated  in  that  of  the  husband. 
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It  was  thus  in  the  time  of  Blackstone  (1  Com.  442),  and  the 
law  has  so  continued  ever  since.  In  77eac?agt.  Briscoe  (5  Car. 
&  Payne,  484),  it  was  declared  that,  by  the  law  of  England, 
"  you  cannot  bring  an  action  against  the  wife  without  join- 
ing the  husband ;"  and  as  the  plaintiff  would  be  without 
remedy  unless  he  could  be  joined,  it  is  difficult  to  perceive 
upon  what  ground  he  is  to  be  deemed  an  improper  party. 

The  Code  certainly  has  not  changed  this  long  prevailing 
rule,  as  section  114  declares  that,  when  a  married  woman  is  a 
party,  her  husband  must  be  joined  with  her,  except  that  when 
the  action  concerns  her  separate  property  she  may  sue  alone, 
and  when  the  action  is  between  herself  and  husband,  she  may 
sue  or  be  sued  alone, 

It  is  clear,  therefore,  beyond  any  question,  that  the  husband 
is  a  proper  party  defendant. 

Whether  the  complaint  shows  a  good  cause  of  action  or 
not,  although  not  equally  so  clear  prior  to  the  decision  of  the 
court  of  appeals  in  Yule  agt.  Dederer  (18  N.  Y.  Rep.  265),  yet, 
by  the  rules  declared  in  that  case,  I  think  it  must  be  deter- 
mined that  the  facts  here  alleged  are  sufficient,  when  proved, 
or  admitted  upon  a  demurrer  (which  concedes  all  the  aver- 
ments in  the  pleading  demurred  to  to  be  actually  true),  to  enti- 
tle the  plaintiffs  to  judgment. 

Yale  agt.  Dederer  was  an  action  to  charge  the  separate  estate 
of  Mrs.  Dederer,  who  was  a  married  woman,  with  the  payment 
of  a  promissory  note  which  she  had  signed  with  her  husband, 
who  was  also  a  party  defendant.  There  was  no  evidence  that 
she  intended  to  charge  her  separate  estate  with  its  payment, 
or  that  she  derived  any  benefit  from  it.  Nor  was  any  proof 
given  that  she  incurred  the  debt  or  obligation  upon  the  credit 
of  her  separate  estate,  or  covenanted  to  have  its  payment 
charged  upon  it,  except  so  far  as  such  a  presumption  might 
be  derived  from  the  fact  that  her  signature  was  found  to 
the  note.  Indeed,  as  was  said  by  Judge  HARRIS,  in  deliver- 
ing the  opinion  of  the  court,  at  page  285,  the  contrary  was 
proven. 

And  it  was  then  decided,  in  accordance  with  many  previous 
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cases  which  have  arisen  in  this  state  since  the  passage  of  the 
acts  of  1848  and  1849,  generally  denominated  "  The  Married 
"Women's  Laws,"  that  the  legal  incapacity  of  married  women 
to  make  contracts  had  been  in  no  way  affected  by  those  laws. 
That  no  personal  remedy  can  now,  any  more  than  formerly, 
be  had  against  her  in  respect  to  any  obligations  she  may  incur, 
either  in  equity  or  at  law  ;  but  the  rule  in  equity  still  exists 
which  recognizes  a  married  woman's  debt,  and  charges  it  upon 
her  separate  estate,  not  upon  the  ground  that  the  contracting 
of  it  is  of  itself  an  appointment  or  charge,  but  because,  when, 
it  is  contracted  on  the  credit  of  the.  separate  estate,  or  for  its  benefit, 
or  for  the  benefit  of  the  woman,  it  is  just  that  the  estate  should 
answer  it. 

The  circumstances  under  which  Mrs.  Dederer  was  induced 
to  give  the  note  not  appearing  in  that  case  (seepage  285),  it  was 
held  that  the  mere  signing  of  the  note  was  not  sufficient  evi- 
dence, nor,  indeed,  any  evidence  of  an  intention  on  her  part 
to  charge  her  separate  estate  with  its  payment,  and  the  judg- 
ment of  the  supreme  court  to  the  contrary  was,  therefore, 
reversed. 

In  the  present  case,  there  is  no  such  omission  or  insufficiency 
of  proo£  The  complaint,  as  we  have  seen,  distinctly  alleges, 
and  the  defendants,  by  demurring,  admit  the  truth  of  the  aver- 
ment, that  the  note  was  given  by  the  defendant,  Gertrude,  for 
the  express  purpose  of  charging,  and  with  the  intent  to  charge 
her  separate  estate  with  its  payment,  and  which,  taken  in  con- 
nection with  the  circumstances  under  and  the  object  for  which 
the  note  was  given,  must,  in  my  opinion,  be  deemed  equivalent 
to  proving  that  the  debt  was  contracted  upon  the  credit  of  her 
separate  estate,  and  with  the  express  intent  of  charging  that 
estate  with  its  payment. 

Nor  can  it,  I  think,  be  said  that  she  or  her  estate  received 
no  benefit  for  the  obligation  thus  incurred.  At  the  time,  there 
was  delivered  up  to  her  the  note  of  her  husband  for  a  like 
amount  given,  in  cancellation  of  a  debt  of  her  son  by  a  former 
marriage. 

This  was  certainly  some  benefit  received  by  her,  and  coupled 
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with  the  intention  alleged  and  admitted  even,  is  sufficient  to 
entitle  the  plaintiffs  to  judgment. 

Judgment  for  plaintiffs  on  the  demurrer  of  both  defendants^ 
with  costs. 


SUPREME  COUET. 
KOLLE  agt.  THE  PEOPLE. 

In  criminal  as  in  civil  cases,  it  is  discretionary  with  the  judge  at  the  trial,  in  view 
of  all  the  circumstances,  to  permit  further  testimony  to  be  introduced,  even  in 
favor  of  the  prosecution,  after  the  summing  up  has  commenced ;  and  no  appeal 
or  writ  of  error  lies  from  such  decision. 

NeW'York  General  Term,  June,  1859. 
WRIT  of  error  to  general  sessions. 

By  the  court— ROOSEVELT,  Justice.  The  prisoner  was  con- 
victed in  the  general  sessions  of  stealing  eight  one  hundred 
dollar  notes  of  the  Mechanics'  and  Manufacturers'  Bank  of 
Philadelphia.  On  the  trial,  after  the  case  for  the  prosecution 
was  closed,  the  prisoner's  counsel  objected,  that  no  proof  had 
been  given  of  the  existence  of  the  alleged  bank,  or  of  the  value 
of  its  notes — if  they  had  any  value — and  that  his  client,  on 
that  ground,  as  matter  of  law,  was  entitled  to  an  acquittal.  To 
meet  this  difficulty,  the  district-attorney,  by  permission  of  the 
court,  notwithstanding  the  summing  up  had  been  commenced, 
was  allowed  to  introduce  further  witnesses.  The  prisoner  ex- 
cepted  to  the  ruling ;  and  the  only  question  presented  by  the 
writ  of  error  is,  does  the  admission  of  fresh  evidence  at  that 
stage  of  the  trial  constitute  a  ground  for  setting  aside  the  ver- 
dict of  the  jury  ? 

The  statute  (2  R  S.  735)  declares  that  "  the  provisions  of 
law  in  civil  cases,  relative  to  compelling  the  attendance  and 
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testimony  of  witnesses,  the  examination,  &c.,  shall  extend  to  trials 
and  other  proceedings,  on  indictments,  so  far  as  they  may  be 
in  their  nature  applicable,  subject  to  the  provisions  contained 
in  any  statute."  And  further,  that  on  such  criminal  trials 
"  exceptions  to  any  decision  of  the  court  may  be  made  by  the 
defendant  in  the  same  cases  and  manner  provided  by  law-  in 
civil  cases."  Whatever,  therefore,  may  be  the  practice  in 
other  states,  in  this  we  have  a  precise  statute  for  our  guide. 
Trials  on  indictments  for  public  offences  are  placed  on  the 
same  footing  as  trials  on  complaints  for  private  wrongs. 

In  civil  actions,  the  plaintiff  ordinarily  is  required  to  intro- 
duce all  the  evidence  in  support  of  his  side  before  resting.  He 
cannot  afterward,  it  is  said,  supply  omissions  "  as  matter  of 
right"  (Leland  agt.  Bennett,  5  Hill,  286).  But  this  implies 
that  he  may  do  so  as  matter  of  favor ;  in  other  words,  that  it 
is  discretionary  with  the  judge,  in  view  of  all  the  circumstances, 
to  grant  the  permission  or  to  refuse  it ;  and  that  no  appeal,  in 
such  case,  lies  from  his  decision.  But  were  the  decision  appli- 
cable, we  think  it  was  not  erroneous.  The  judge  exercised  a 
sound  discretion  in  allowing  the  testimony  to  be  introduced. 
Indeed,  had  he  arbitrarily  refused  the  permission  in  such  a 
case  of  mere  technical  oversight,  his  conduct  would  have  been 
justly  open  to  criticism.  Judgment  affirmed. 


SUPREME  COURT. 
BOSSANGE  agt.  Ross  and  FITZGERALD. 

No  recovery  can  be  had  against  the  parties  to  an  accommodation  note,  where  tha 
note  is  discounted  or  purchased  at  a  larger  rate  of  interest  than  seven  per  cent 
per  annum ;  there  being  no  fraud  or  false  representation  b j  certificate  or  other 
wise. 

New -York  General  Term,  September,  1859. 
APPEAL  from  a  judgment. 
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By  the  court — ROOSEVELT,  Justice.  The  note  sued  on,  al 
though  purporting  as  usual,  on  its  face,  to  be  for  value  received, 
was,  in  fact,  accommodation  paper.  And  the  question  is,  if 
such  paper  be  bought  bona  fide  for  a  gross  sum,  but  which 
sum  on  calculation  gives,  and  is  known  to  give,  more  than 
seven  per  cent,  can  a  recovery  be  had  for  the  amount  actually 
paid  with  lawful  interest,  as  against  all  the  parties  to  the  note, 
where  there  has  been  no  fraud  or  false  representation  by  cer- 
tificate or  otherwise. 

On  the  trial,  the  counsel  for  the  defendants  "  excepted  to 
that  portion  of  the  judge's  charge  in  which  he  stated  that  if 
the  plaintiff  bought  the  note  in  question  for  $600  (its  face  be- 
ing $650),  even  though  it  was  an  accommodation  note,  he 
could  recover  from  the  drawer  or  indorser  the  amount  actually 
paid,  with  interest." 

In  determining  the  correctness  of  this  portion  of  the  charge, 
it  must  be  borne  in  mind  that  the  judge  also  told  the  jury,  that 
"  if  they  came  to  the  conclusion  that  Bossange  discounted  the 
note  under  an  agreement  to  discount  the  same  at  a  usurious 
rate  of  interest,  then  he  could  not  recover." 

The  verdict,  therefore,  must  be  construed  as  a  finding  that 
the  transaction  was  a  purchase  and  not  a  discount,  if  there  be 
in  truth  any  real  distinction  between  the  two,  and  that  the  pur- 
chase was  not  "  a  mere  cover  "  for  a  usurious  loao,  but  a  bona 
fide  contract  of  buying  and  selling,  although  at  a  rate  which, 
treated  as  interest,  would  yield  more  than  seven  per  cent,  for 
the  use  of  the  money.  Is  there,  then,  any  real  distinction — so 
far  as  usury  in  its  civil  aspect  is  concerned — between  buying 
and  discounting?  Is  not  the  policy  of  the  statute  equally  de- 
feated by  the  one  as  by  the  other  ?  It  seems  to  us  that  it  is. 
With  the  wisdom  of  that  policy  the  courts  have  nothing  to  do. 
It  is  for  them  to  enforce  it,  wise  or  unwise,  unless  the  enforce- 
ment, as  in  the  case  of  certificates,  or  oral  representations  of 
commercial  paper,  conflicts  with  another  rule  of  law  not  yet 
repealed,  that  a  man  shall  not  allege,  by  way  of  defence,  that 
he  himself  has  been  guilty  of  a  falsehood,  and  is  entitled  to  bo 
rewarded  for  the  offence. 
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The  case  of  certificates  or  representations  is  an  exceptional 
one,  and  of  comparatively  recent  origin.  And  even  this  ex- 
ception, the  adoption  of  which  admits  the  general  rule  to  be 
otherwise,  although  sanctioned  by  several  decisions,  has  never 
yet  been  finally  established  in  the  court  of  last  resort.  The 
general  rule,  just  or  unjust,  that  the  purchaser  of  accommoda- 
tion paper,  without  such  certificate  or  representation,  at  a 
higher  rate  than  seven  per  cent.,  takes  it  at  his  peril,  is  too  well 
established  to  be  now  disputed.  (Hall  agt.  Wilson,  16  Barb. 
548.) 

In  the  present  case,  it  is  not  pretended  that  the  maker  and 
first  indorser,  who  resisted  the  claim,  received  any  considera- 
tion or  made  any  representation,  written  or  verbal,  to  mislead 
the  plaintiff. 

When  sold,  the  note  was  not  a  subsisting  security  in  the 
hands  of  the  seller.  Had  it  been  then  overdue,  as  there  was 
no  consideration,  he  could  have  maintained  no  suit  upon  it. 
To  warrant  a  sale  at  a  discount  greater  than  seven  per  cent, 
the  note  at  the  time  must  be  perfect  and  available  to  the 
holder.  (Powell  agt.  Waters,  8  Cowen,  669.)  When  that  is 
not  the  case,  the  transaction,  although  called  a  sale,  is  merely 
a  contract,  that  if  A.  will  advance  B.  a  certain  sum  of  money, 
B.,  C.  and  D.,  parties  to  the  note,  will,  at  the  end  of  so  many 
days,  repay  a  larger  sum — such  larger  sum,  when  paid,  yield- 
ing more  than  seven  per  cent,  for  the  use  of  the  money  for  the 
time  specified.  Such  a  contract  is  clearly  usurious. 

Judgment  reversed,  and  a  new  trial  ordered.  Costs  to  abide 
the  event. 
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SUPREME  COURT. 

THE  MECHANICS'  BANK  OF  BROOKLYN  agt.  S.  P.  TOWNS- 
END. 

Where  the  maker  of  a  promissory  note  makes  a  certificate  that  it  "  was  given  for 
value  received,  and  will  be  paid  when  due,"  and  the  note  is  issued  at  a  usuri- 
ous consideration,  and  on  the  strength  of  the  certificate  a  third  party,  for  value, 
discounts  the  note,  the  maker  will  be  estopped  by  his  certificate  from  interpos- 
ing the  defence  that  the  note  was  given  without  value  and  issued  at  a  usurious 
consideration.  (This  agrees  with  Chamberlain  agt  Townsend,  26  Barb.  611. 
The  defendant,  by  certifying  to  a  falsehood  twice  instead  of  once,  takes  tlie  case  out 
of  the  statute. — REP.) 

New -York  General  Term,  September,  1859. 
APPEAL  from  a  judgment  in  fkvor  of  the  plaintiffs. 

By  the  court — ROOSEVELT,  Justice.  The  defendant,  Towns- 
end,  is  sued  as  maker,  on  two  promissory  notes.  His  defence 
is,  that  the  notes  were  issued  by  him  on  a  usurious  considera- 
tion, and  are,  therefore,  void,  even  in  the  hands  of  a  bonafide 
holder,  who  may  have  discounted  them  at  the  lawful  rate  of 
seven  per  cent. 

To  meet  this  objection,  the  plaintiffs,  on  the  trial,  introduced 
in  evidence  two  certificates  signed  by  the  defendant,  and  which 
the  jury,  in  effect,  have  found  to  have  been  given  by  him  to 
accompany  the  notes,  and  to  have  been  designed  to  represent 
that  the  notes  were  valid  (when,  in  fact,  and  to  his  knowledge 
they  were  invalid),  so  that  subsequent  parties  should  take  the 
notes  on  the  faith  of  the  certificates.  It  should  be  added,  too, 
that  the  verdict,  in  effect,  establishes  the  further  fact  that  the 
plaintiffs  discounted  the  notes  on  the  faith  of  the  certificates, 
giving  full  value  under  circumstances  free  from  suspicion,  and 
without  any  design  on  their  part  to  evade  the  statute,  and  with- 
out reason  for  suspecting  such  design  in  others. 

Such  a  certificate,  acted  on  in  good  faith,  it  has  been  repeat- 
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edly  held,  operates  to  estop  the  party  giving  it  from  falsifying 
his  own  statements.  No  man,  as  against  an  innocent  person, 
can  take  advantage  of  his  own  fraud.  So  far  from  being,  in 
such  case,  a  defence,  the  fraud  would  itself,  if  any  loss  were  sus- 
tained, be  a  positive  cause  of  action,  entitling  the  injured  party 
to  equivalent  damages.  (See  the  cases  of  Holmes  agt.  Williams, 
10  Paige,  326  ;  Watson's  Executors  agt.  McLaren,  19  Wend.  557  ; 
Dowe  agt.  Schuti,  2  Denio,  621 ;  Clark  agt.  Sisson,  4  Duer,  408  ; 
Truscott  agt.  Davis,  4  Barb.  495.) 

All  these  cases  are  cited  by  Mr.  Justice  INGRAHAM  at  spe- 
cial term,  in  a  decision  against  the  same  defendant,  reported 
recently  in  26  Barbour,  611. 

Much  stress  is  laid  by  counsel  on  the  peculiar  form  of  these 
certificates.  They  merely  declare  that  the  notes,  and  such,  it 
is  said,  is  the  purport  of  the  notes  themselves,  "  were  given  for 
value  received,  and  will  be  paid  when  due."  If  nothing  fur- 
ther was  meant  by  the  certificates,  why  attach  them  to  the 
notes  ?  The  act  would  have  been  a  childish  ceremony.  "We 
must  infer  that  it  meant  something.  The  jury  have  found,  in 
effect,  and,  we  think,  correctly  found,  that  the  defendant  meant 
to  convey  the  idea  not  only  that  some  value,  but  that  full  legal 
value  had  been  received,  and  that  the  promise  to  pay  was  not 
merely  an  optional  promise,  but  one  which  could  be  legally 
enforced.  In  other  words,  the  object  of  the  certificates,  as 
said  by  Judge  INGRAHAM,  was  "  to  induce  a  purchaser  to  take 
the  notes  without  fear  of  the  defence  of  usury."  And  it  is  not 
competent  to  the  defendant  now  to  argue  that  the  terms  se- 
lected were  ingeniously  contrived  as  a  trap  to  catch  the  unwary 

Judgment  appealed  from,  affirmed  with  costs. 
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SUPERIOR  COURT. 
D.  &  A.  STURTEVANT  agt.  BREWER  &  CALDWELL. 

Where  it  is  made  apparent  that  the  rights  of  the  plaintiffs  and  defendants  cannot 
be  determined  as  between  themselves,  until  the  claim  of  a  third  party  has  been 
ascertained,  and  so  settled  that  the  determination  of  it  may  be  acted  upon  as 
an  established  fact,  in  the  decision  of  the  present  action,  the  plaintiffs  will  be 
compelled  to  amend  their  summons  and  complaint,  so  as  to  make  such  third 
party  a  party  to  the  present  action.  And  it  is  no  valid  objection  to  such  a 
course,  that  the  third  party  is  a  resident  of  another  state. 

New -York  Special  Term,  /September,  1859. 
MOTION  to  compel  plaintiffs  to  amend  their  summons  and 
complaint  so  as  to  bring  in  other  parties. 

LAROCQUE  &  BARLOW,  for  motion. 
R.  H.  SHANNON,  opposed. 

BOSWORTH,  Ch.  J.  The  plaintiffs,  as  assignees  of  J.  L. 
Ferris,  bring  this  action  to  recover  $2,250,  the  price  which  the 
defendants  agreed  to  pay  for  the  charter  of  the  bark  Conroy, 
on  a  voyage  from  Galveston  to  New- York,  under  a  charter 
party  dated  December  10th,  1858,  and  executed  to  them  by  J. 
L.  Ferris,  by  his  attorney  G.  A.  Ferris.  When  the  charter 
party  was  executed,  the  Conroy  was  at  Galveston,  and  by  its 
terms  it  was  to  commence  when  it  was  ready  to  receive  cargo, 
and  notice  thereof  was  given  to  defendants  or  their  agent.  The 
plaintiff  also  claims  to  recover  upon  covenants  in  the  said  char- 
ter party,  for  a  failure  by  the  defendants  to  furnish  cargo  suffi- 
cient for  ballast,  and  for  damages. 

The  Conroy  performed  the  voyage,  and  arrived  at  New- 
York  the  31st  of  March,  1859.  The  master  collected  freight 
on  some  of  the  cargo,  and  notified  the  consignees  of  the  residue 
of  the  cargo  not  to  pay  freight  on  it  to  the  defendants. 

Sorley,  Smith  &  Co.  claimed  to  have  advanced  at  Galveston 
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before  the  Conroy  sailed,  and  probably  before  she  was  in  a 
condition  to  receive  cargo,  $3,971.43  for  the  disbursements  for 
and  port  charges  of  the  Conroy  at  Galveston.  For  this  sum 
the  master  drew  a  bill  on  the  defendants,  which  they  refused 
to  accept.  On  the  22d  of  April,  1859,  Sorley,  Smith  &  Co. 
brought  a  suit  in  the  New- York  common  pleas  against  the  de- 
fendants, claiming  to  have  a  lien  on  the  freight  to  reimburse 
them  the  $3,971,43,  and  made  such  a  case  that  the  court  en- 
joined these  defendants  from  collecting  any  of  the  freight  for 
that  voyage,  and  appointed  a  receiver  to  collect  and  hold  it  to 
abide  the  event  of  that  suit.  The  injunction  order  and  order 
appointing  the  receiver  are  still  in  force.  On  the  22d  of  June, 
1859,  J.  L.  Ferris  assigned  the  said  charter  party  to  the  plain- 
tiffs, and  all  moneys  payable  thereunder  or  by  reason  thereof 
by  the  defendants,  and  on  the  28th  of  July,  1859,  the  plaintiffs, 
as  such  assignees,  commenced  this  action.  The  defendants 
now  move  in  this  action  that  the  plaintiff  be  compelled  to 
amend  his  summons  and  complaint  so  as  to  make  Sorley, 
Smith  &  Co.  (who  reside  at  Galveston)  parties  thereto.  The 
motion  is  opposed  by  the  plaintiffs  and  by  Sorley,  Smith  &  Co. 
If  Sorley,  Smith  &  Co.  can  establish  facts  which  give  them 
a  lien  on  the  freight,  or  a  right  to  have  it  paid  to  them,  and 
thereby  obtain  it,  then  these  defendants  ought  not  to  be  com- 
pelled to  pay  the  $2,250  to  Ferris  or  to  the  plaintiff  or  his  as- 
signees. If,  by  reason  of  the  failure  of  Ferris  to  furnish  the 
vessel  with  anything  requisite  for  the  voyage,  those  who  ad- 
vance for  her  receive  her  freight  as  a  matter  of  right ;  the 
consideration  of  the  defendants'  covenant  to  pay  the  $2,250 
has  failed,  and  the  plaintiff  should  not  be  permitted  to  recover 
it.  The  defendants  cannot  well  have  any  personal  knowledge 
of  facts  constituting  the  claim  of  Sorley,  Smith  &  Co.,  and  it 
is  not  their  fault  that  they  have  none.  The  plaintiffs  have  be- 
come assignees  after  the  rights  of  all  parties  have  become  fixed. 
This  appears  to  me,  therefore,  to  be  a  case  where,  as  was  said 
in  McMahon  agt.  Harrison  (12  How.  Pr.  Rep.  45),  "  there  are 
persons  not  parties,  whose  rights  must  be  ascertained  and  set- 
tled before  the  rights  of  the  parties  to  thus  suit  can  be  deter- 
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mined."  Until  the  claim  of  Sorley,  Smith  &  Co.  has  been 
ascertained  and  settled  it  cannot  be  determined  whether  the 
defendants  should  pay  to  the  plaintiffs  any  part  of  the  $2,250. 
The  lights  of  Sorley,  Smith  &  Co.  ought  to  be  ascertained  and 
settled  in  such  a  manner  as  to  conclude  the  plaintiffs  as  well  as 
the  defendants. 

I  think  it  is  right  that  the  plaintiffs  should  make  them 
parties  to  this  suit,  and  that  the  court  has  power  under  the 
first  clause  of  section  122  of  the  Code  to  compel  them  to  do 
so.  The  fact  that  they  reside  in  Texas  presents  no  insupera- 
ble obstacle  to  bringing  them  before  this  court.  They  may 
possibly  be  served  with  a  summons  in  this  city,  or  they  may 
voluntarily  appear  herein. 

Thus  far  I  have  taken  no  notice  of  the  allegations  that  the 
charter  of  the  Conroy  was  made  to  secure  the  defendants  for 
becoming  the  guarantors,  on  the  day  of  its  date,  for  the  per- 
formance by  G.  A.  Ferris  of  the  covenants  on  his  part  con- 
tained in  a  charter  to  him  of  the  bark  "  Badger."  For,  re- 
jecting them  altogether,  and,  therefore,  not  considering  the 
question,  whether  the  defendants  are  precluded  by  the  rules 
of  lavr  from  alleging  such  an  agreement  as  being  in  con- 
flict with  the  terms  and  legal  import  of  the  charter  party 
which  they  signed,  I  think  enough  is  disclosed  to  make  it 
apparent  that  the  rights  of  the  plaintiffs  and  defendants  can- 
not be  determined  as  between  themselves,  until  the  claim  of 
Sorley,  Smith  &  Co.  has  been  ascertained,  and  so  settled  that 
the  determination  of  it  may  be  acted  upon  as  an  established 
fact,  in  deciding  the  present  cause. 

The  motion  is  granted,  and  the  order  to  be  entered  will  be 
settled  on  short  notice  from  either  party  to  the  other. 
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[f 

A  statement  on  confession  of  judgment,  made  substantially  in  the  following  form, 
was  held  insufficient  :  "  promissory  note  for  a  specified  date  and  amount,  which 
note  was  given  to  L.  W.  &  Co.,  for  goods,  wares  and  merchandise  theretofore 
purchased  of  L,  W.  &  Co.,  by  the  defendant,  which  note  was  indorsed  by 
the  debtor,  and  came  into  the  hands  of  the  plaintiffs  for  a  valuable  consid- 
eration," 

New  -  York  Special  Term,  August,  1859. 
MOTION  to  set  aside  judgment  on  confession. 

JOHN  H.  McCuNN,/or  motion. 
I.  T.  WILLIAMS,  opposed. 

INGRAHAM,  Justice.  This  motion  is  made  by  a  judgment 
creditor  of  the  defendant  to  set  aside  the  judgment  in  this  case 
for  a  defect  in  the  statement  of  indebtedness.  The  judgment 
was  entered  on  a  confession.  The  statement  of  the  indebted- 
ness was  as  follows  :  "  promissory  note  for  a  specified  date  and 
amount,  which  note  was  given  to  L.  W.  &  Co.,  for  goods, 
wares  and  merchandise  theretofore  purchased  of  L.  W.  &  Co., 
by  the  defendant,  which  note  was  indorsed  by  the  debtor  and 
came  into  the  hands  of  the  plaintiffs  for  a  valuable  consid- 
eration." 

The  objection  to  this  statement  is,  that  it  does  not  state  the 
facts  out  of  which  the  indebtedness  arose.  In  all  the  cases  it 
is  conceded  that  the  object  of  the  statute  was  to  compel  the 
debtor  to  disclose  so  much  of  the  transaction  out  of  which  the 
indebtedness  arose  as  to  enable  the  creditor  to  form  a  more  ac- 
curate opinion  as  to  the  integrity  of  the  debtor  in  confessing 
the  judgment,  and  for  this  purpose  to  compel  the  parties  to 
spread  on  the  record  a  particular  and  Specific  statement  of  the 
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facts  out  of  which  the  indebtedness  arose.  (Chappel  agt.  Chap- 
pel,  2  Kernan,  215.) 

The  precise  question,  as  presented  in  this  case,  appears  to 
have  been  passed  upon  by  the  general  term  in  this  district,  in 
Moody  agt.  Townsend  (3  Abb.  375).  ROOSEVELT,  J.,  in  that  case 
says,  "  A  general  allegation,  that  the  judgment  was  for  goods 
sold  and  delivered,"  is  not  a  compliance  with  the  requirements 
of  the  statute. 

InF.eligh  agt.  Brink  et  al  (16  How.  Pr.  Rep. p.  272),BROWN, 
J.,  held  that  a  statement,  which  averred  the  indebtedness  to 
rise  on  a  note  for  $700,  that  amount  of  money  being  had  by 
the  defendant  of  the  plaintiff,  and  which  was  due,  was  insuffi- 
cient. In  Stebbins  agt.  The  Methodist  Episcopal  Church  (12 
Howard  Pr.  R.  410),  SMITH,  J.,  held  that  a  statement  of  in- 
debtedness for  money  lent  and  advanced  by  the  plaintiff  to 
the  defendant,  and  which  had  been  used  to  pay  his  debts,  was 
insufficient,  because  it  did  not  state  when  the  money  was  lent, 
in  what  sums  and  at  what  times. 

In  Lockwood  agt.  Finn  et  al.  (13  Howard  Pr.  Rep.  p.  418), 
ROSEKRANS,  J.,  held  that  a  statement  that  the  indebtedness 
for  goods,  wares  and  merchandise  sold  and  delivered  by  the 
plaintiff  to  the  defendant,  since  a  specified  date,  was  insuffi- 
cient, because  it  did  not  set  forth  what  kind  of  goods,  &c., 
were  sold,  nor  how  much,  nor  at  what  time.  That  it  did  not 
point  to  any  particular  transaction  to  which  other  creditors 
could  direct  their  inquiries. 

In  Beekman  agt.  Kirk  (15  Howard  Pr.  Rep.  p.  228),  HAR- 
RIS, J.,  held  that  a  statement  of  indebtedness,  in  a  judgment 
recovered  on  a  bond  given  for  money  borrowed  by  the  defend- 
ant, was  defective  for  want  of  disclosing  the  amount  of  the 
loan  or  when  the  judgment  was  recovered.  (See  also  17  N'. 
Y.  R.  p.  9.) 

There  are  many  other  cases  which  might  be  cited  of  a 
similar  character,  but  the  above  are  amply  sufficient  to 
show  that  the  views  entertained  by  the  judges  in.  these 
cases,  when  applied  to  the  present  case,  would  condemn  the 
statement  as  insufficient  and  defective.  I  will  only  add  one 
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more,  made  by  the  general  term  of  this  district.  In  Davis 
agt.  Morris  (21  Barb.  p.  152),  MITCHELL,  P.  J.,  held  a  state- 
ment of  indebtedness,  to  be  tor  money  lent  and  advanced  at 
divers  times  by  the  plaintiff  to  the  defendant,  from  1853  to 
date,  was  insufficient. 

These  decisions,  two  of  which  are  by  the  general  term  of 
this  district,  are  controlling  upon  this  question,  notwithstand- 
ing there  are  some  few  cases  of  a  contrary  tenor,  by  the  judges 
at  special  term  in  other  districts,  such  as  Post  agt.  Coleman  (9 
Howard  Pr.  R.  p.  64). 

The  plaintiffs  in  this  action  were  not  the  original  creditors 
by  whom  the  goods  were  sold,  and  it  was  suggested  that  less 
particularity  was  required  from  them  than  would  lie  from  the 
the  persons  to  whom  the  debt  was  orignally  due. 

There  is  no  distinction  made  in  the  statute,  and  there  is  no 
good  reason  shown  for  making  any  such  distinction. 

The  statement  is  to  be  made  by  the  debtor  and  not  the 
creditor,  and  he  can  as  well  state  the  particulars  in  one  case  as 
the  other.  He  knows  the  particular  transaction  out  of  which 
the  indebtedness  arose,  and  he  can  state  it  as  easily  after  the 
claim  has  been  transferred  to  a  third  person,  as  he  could  be- 
fore the  transfer. 

The  motion  to  set  aside  the  judgment,  as  to  the  creditor 
making  this  motion,  must  be  granted. 
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the  assignee  of  the  judgment -285 
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jurisdiction,  nor  facts  sufficient  to  constitute  a  cause  of  action, 
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When  and  how  supplemental  and  amended  complaints  allowed.. 367,  390 
When  summons  and  complaint  required  to  be  amended,  in  order  to 

bring  in  a  third  person,  who  has  claims  to  settle,  as  a  party  . .     671 

ANSWER — in  bar  of  a  former  suit  pending,  how  discontinuance  of  first  suit 

pleaded  in  reply  to  the  answer,  to  be  effectual 69 

Effect  of  a  sworn  denial  under  the  Code 185 

When  answer,  denying  possession,  insufficient  to  put  in  issue  the 
plaintiffs  title 447 
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Grounds  of  appeal  stated  in  the  notice,  when  held  sufficient 265 
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Fraudulent  representations  in  purchase  of  goods,  when  sufficient  to 

sustain  action 90 

Where  several  causes  of  action  have  been  joined,  a  demurrer  the 
remedy 239 

How  causes  of  action  should  be  stated  and  joined  in  a  complaint. . .     239 

A  misdemeanor  is  not  the  source  of  a  civil  action  in  favor  of  either  of 
the  guilty  parties 504 

When  wife  may  enforce  contract  made  with  the  husband  for  money 

loaned 514 

A  cause  of  action  on  contract,  on  which  defendant  may  be  arrested, 
cannot  be  joined  with  one  where  he  cannot  be  arrested 517 

CHATTEL  MORTGAGE.    When  mortgagor  entitled  to  redeem,  although 

law  day  passed,  and  property  sold  at  private  sale  by  mortgagee.  211 
When  assignee  of  a  chattel  mortgage,  given  in  part  to  secure  a  prom- 
issory note,  protected,  although  the  note  had  in  fact  been  paid 
before  the  assignment 297 

CIRCUIT.  The  remedy  of  a  party,  aggrieved  by  ordinary  practice  proceed- 
ings at  the  circuit,  is  by  motion,  and  not  by  appeal 526 

COMMISSION.     Examination  of  a  party  as  a  witness  on  his  own  behalf,  on 

commission 258,  427 

COMPLAINT — causes  of  demurrer  in,  generally,  and  on  the  ground  of  want 

of  cause  of  action  to  recover  possession  of  real  estate 56,  239 

Where  it  is  alleged  in  the  complaint  that  the  defendants  claim  some 
interest  in  the  subject  of  the  litigation,  it  is  not  an  admission 
which  can  enure  to  the  benefit  of  the  defendants  on  the  trial. . .  185 

Where  the  complaint  does  not  state  a  ease  over  which  the  court  has 
jurisdiction,  nor  facts  sufficient  to  constitute  a  cause  of  action, 
whether  it  can  be  amended.  Quaere  f 197 

Every  complaint,  considered  as  a  single  count  should  present  a  single 
cause  of  action.  If  different  causes  of  action  which  may  be  joined, 
must  be  presented  in  separate  counts 239 

A  demurrer  will. lie  for  multifariousness  in  a  complaint,  and  also  where 

several  causes  of  action  have  been  improperly  joined 239 

A  cause  of  action  in  ejectment  and  another  in  equity  cannot  be  joined,  239 

When  and  how  supplemental  and  amended  complaint  allowed,  Ac., 

367,  390 

A  summons  and  complaint  should  be  signed  by  the  plaintiff  or  his  at- 
torney  477 

Action  by  a  foreign  corporation,  when  complaint  must  allege  the  in- 
corporation of  plaintifla 487 
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separate  estate  of  a  married  woman  with  the  payment  of  her 

promissory  note 561 

When  summons  and  complaint  required  to  be  amended  in  order  to 

bring  in  a  third  person,  who  has  claims  to  settle,  as  a  party. ...  571 
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CONSOLIDATION — of  actions,  how  costs  in  the  discontinued  actions  pro- 
vided for 228 

Of  regiments  under  military  organizations,  governor  has  power,  &c. .  375 


CONSTITUTIONAL  LAW.  Legislature  has  authority  to  confer  jurisdic- 
tion on  county  courts  in  suits  for  foreclosure  of  mortgages 35 

The  laws  of  1855  for  assessment  and  taxation  of  bankers,  individuals, 
foreign  corporations,  &c.,  who  are  non-residents,  and  have  capi- 
tal invested  here,  not  unconstitutional 201,  206 

The  legislature  has  the  power  to  classify  offences,  and  designate  them 
as  different  degrees  of  the  same  offence.  An  indictment  for  a 
higher  includes  a  lower  degree 224 

Laws  of  1849  (ch.  226,  p.  340),  rendering  stockholders  of  banks  in- 
dividually liable,  is  not  unconstitutional,  and  is  applicable  to 
banks  chartered  before  its  passage 323 

CONVEYANCE — fraudulent  as  to  both  parties  when  it  vests  the  title  in  the 

purchaser,  and  the  grantor  has  no  remedy  to  recover  it  back. . .  504 
Absolute  on  its  face,  though  in  fact  given  and  held  as  bonafide  secur- 
ity merely,  not  considered  fraudulent 556 

CORPORATIONS.  Charter  of  bank  in  name  of  individual  banker,  when  im- 
proper    110 

Liabilities  and  duties  of  bank  officers  in  depositing  securities  with 
comptroller,  &c 110 

Mutual  insurance  companies  authorized  to  issue  policies  for  cash  pre- 
miums in  lieu  of  premium  notes 127 

Construction  of  policy  of  marine  insurance 188 

Laws  of  1855,  providing  for  the  assessment  and  taxation  of  persons, 
bankers  and  corporations,  being  non-residents,  having  property 
invested  here,  not  unconstitutional 201,  206 

Foreign  corporations,  having  funds  invested  and  doing  business  hero, 

liable  to  taxation  under  laws  of  1855 20S 

Municipal  corporations  have  a  right  to  declare  a  sunken  vessel  in  their 
harbor  a  nuisance,  and  to  order  it  removed,  whether  they  have 
power  to  contract  for  raiding  such  vessel  or  not — protection  of  per- 
sons performing  salvage  service  in  such  case 229 

Subscription  to  religious  corporations,  when  binding,  &c 287 

Individual  liability  of  stockholders  of  banks  under  laws  of  1 849,  which 
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is  applicable  to  banks  incorporated  before  its  passage.     Rights 

of  married  women  under,  &c 323 

CORPORATIONS.  Power  of  the  corporation  counsel  of  New- York,  with 
the  assent  of  the  mayor  and  comptroller,  to  delegate  his  author- 
ity to  other  counsel 380 

A  stipulation  not  to  sue  within  a  given  time,  contained  in  a  policy  of 
insurance,  operates  as  a  forfeiture,  and  will  be  considered  waived 
on  slight  evidence 444 

Construction  of  policy  of  insurance,  with  customary  clause,  "  loss,  if 
any,  payable  to  A.  B.  mortgagee." 444 

When  a  resolution  of  common  council  New- York  invalid,  by  being 
adopted  by  one  board  in  one  year,  and  the  other  board  in  the 
succeeding  year 459 

The  act  of  1858,  authorizing  application  to  be  made  to  vacate  assess- 
ments, &c.,  applies  to  assessments  made  before  its  passage 469 

When  an  injunction  authorized  to  restrain  actions  brought  upon  spu- 
rious certificates  of  stock  issued  by  an  agent  of  a  railroad  com- 
pany  464 

Officers  of  a  corporation  must  pay  dividends  to  the  persons  holding 
stock  on  the  books  of  the  company.  Power  of  directors  in  mak- 
ing and  limiting  dividends 529 

When  injunction  will  issue  to  restrain  a  corporation  from  paying  divi- 
dends on  any  stock  alleged  to  be  held  under  spurious  certi- 
ficates   537 

The  place  of  residence  of  a  corporation  is  ascertained  by  its  place  of 
business,  and  where  it  has  several  places  of  business  in  different 
counties,  the  venue  in  an  action  against  them  is  properly  laid  in 
either 543 

COSTS — double  allowed  to  public  officers 1 

When  people  liable  for  costs  of  defence  in  actions  for  penalties  under 

Metropolitan  Police  Act 19,  142 

When  not  allowed  upon  a  reference  or  arbitration  of  a  claim  against 

an  estate  contested  by  an  administrator 21 

When  a  party  entitled  to  fees  as  a  witness 29 

When  joint  debtors  equally  liable  to  costs  where  action  contested  by 

part  and  default  by  others 54 

Attorney's,  lien  for,  when  protected  upon  a  motion  to  set  off  judgments, 

but  not  by  action,  &c 146,  341 

When  costs  of  trial  in  discretion  of  referees 211 

How  costs  in  actions  consolidated  to  be  provided  for 228 

When  plaintiff  becomes  liable  for  referee's  fees — liability  of  plaintiff's 

attorney  on  a  promise  made  to  plaintiff  to  pay  such  fees,  Ac. ...  289 
When  assignment  of  client  to  his  attorney,  of  report  of  referee  in  his 

favor,  and  judgment  entered  in  favor  of  the  attorney,  precludes  a 

set-off  of  a  judgment  against  the  client 841 
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their  own  behalf 348 

On  setting  aside  report  of  referees  as  against  evidence,  in  the  discre- 
tion of  the  court,  and  may  abide  event 405 

Additional  allowance  not  authorized  except  on  a  recovery 456 

When  cause  discontinued  before  circuit  commences,  $10  not  allowed,  469 
Fees  of  referees,  what  amount  authorized,  when  and  how  allowed. .  471 
When  by  stipulation  of  attorneys,  more  than  three  calendar  fees  al- 
lowed   , .  490 


COUNTY  COURTS — legislature  have  authority  to  confer  jurisdiction  on,  hi 

actions  for  foreclosure  of  mortgages 35 

There  is  no  right  of  appeal  to  the  county  court  from  the  verdict  of  a 

jury  given  upon  the  laying  out  of  a  private  road 534 

CRIMINAL  TRIALS.  Irregularities  in  the  deliberations  of  the  jury,  when 

not  sufficient  to  affect  the  verdict 85 

When  it  is  the  duty  of  a  judge  to  allow  a  writ  of  error,  and  stay  judg- 
ment, on  exceptions  taken  at  the  trial 151 

Defendants  bound  to  take  notice  of  the  law,  where  the  crime  is  made 
of  different  degrees,  an  indictment  for  a  higher  includes  the  lower 
degree 224 

Practice  in  bringing  up  errors  that  affect  the  party,  by  writ  of  error 

and  certiorari 316 

When  verdict  of  jury  and  judgment  thereon  will  be  reversed  for  a 

partial  finding  by  the  jury 316 

Discretionary  with  judge  at  the  trial  to  allow  further  testimony  after 
summing  up  commenced,  and  no  writ  of  error  lies  to  such  deci- 
sion    .  565 


\)  EMURRER.    Causes  of  demurrer  in  a  complaint,  and  causes  of  demurrer 

generally,  and  joint  demurrer  stated 56,  239 

When  general  objection  stated  under  6th  sub.  of  section  144,  but  spe- 
cific objection  stated  under  the  2d  subdivision,  discrepancy  may 
be  disregarded 487 

DISCONTINUANCE — of  a  former  action,  how  pleaded  in  bar 69 

Of  actions  on  consolidation,  how  costs  provided  for 228 

When  cause  discontinued  before  circuit  commences,  $10  not  allowed,  469 


NEW-YORK  PRACTICE  REPORTS.  585 


Index. 


PAQI 

DISCOVERY.  It  is  not  sufficient  for  a  party  to  say  that  he  thinks  a  dis- 
covery is  necessary.  He  must  show  how  and  why  it  is  neces- 
sary    480 

DIVORCE — decree  of,  obtained  under  the  laws  of  Indiana,  when  void. ...     18 
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LISTMENT — of  infants  in  the  army  and  navy,  necessary  consent,  &c .  337 

EVIDENCE — parol,  admissible  to  prove  consideration  to  promissory  note. .  385 

How  and  when  books  of  account  evidence,  Ac 399 

When  a  receipt  conclusive  evidence  of  payment 432 

When  evidence  introduced  by  defendant,  after  denial  of  a  motion  for 

a  non-suit,  not  conclusive  to  sustain  the  action 432 

When  justice's  judgment  will  be  reversed  as  against  evidence 432 

Slight  evidence  sufficient  to  waive  a  condition  which  operates  as  a  for- 
feiture in  a  policy  of  insurance 444 

Necessary  to  authorize  the  issuing  of  an  order  in  supplementary  pro- 
ceedings   512 

EXCEPTIONS.    Sufficiency  of,  taken  on  a  non-suit.    Waiver  of  trial  by 

jury,  &c 357 

Taken  at  the  circuit,  by  whom  and  how  reviewed 453 

EXECUTION.  After  judgment  and  execution  against  the  person,  too  late 
to  move  to  vacate  an  order  of  arrest  and  to  set  aside  the  execu- 
tion   68 

When  a  person's  watch  exempt  from  execution 80 

When  return  of  execution  considered  made  by  the  party,  and  not  by 

the  sheriff 157 

Against  the  person  when  awarded  on  a  judgment  entered  by  default, 

effect  of,  in  opening  the  judgment  upon  terms,  Ac 353 

When  may  be  issued  against  the  person,  without  and  with  an  order 
of  the  court 481 

EXECUTORS  AND  ADMINISTRATORS.  Claims  against  an  estate  con- 
tested by,  when  costs  not  allowed  on  a  reference  or  arbitration, 

what  claims  may  be  referred 21,  263 

When  plaintiff  may  unite  a  cause  of  action  as  executrix  with  one  as 

devisee '6 

When  administrator  may  sustain  action  for  causing  death  under  acta 

1847-9,  for  the  benefit  of  next  of  kin 102 

A  surrogate  no  jurisdiction  to  try  disputed  claims  of  creditors,  by  exe- 
cutors or  administrators 263 
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on  a  final  accounting  with  an  administrator 300 

How  a  debt  due  an  administrator  to  be  paid  out  of  the  estate.    Stat- 
ute of  limitations  thereon,  &c 300 

When  an  executor  considered  as  trustee  under  the  will,  and  author- 
ized to  continue  proceedings  on  certiorari  before  a  county  judge  534 

EXEMPT  PROPERTY.    When  a  person's  watch  exempt  from  execution.     80 
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IDUCIARY  CAPACITY.    A  commission  merchant  to  sell  butter,  acts  in 

such  capacity.    When  liable  to  arrest 420 

FOREIGN    CORPORATIONS— considered  as  non-residents,  and  having 
funds  invested,  and  doing  business  here,  liable  to  taxation  under 

laws  of  1855 206 

When  action  by,  complaint  must  allege  incorporation 487 

FRAUDULENT  REPRESENTATIONS.  On  purchase  of  goods,  liability 

of  purchaser,  &c 90 

And  alleged  conspiracy.  Motion  to  vacate  order  of  arrest  denied  on 

appeal 280 

When  a  fraudulent  transfer  of  property,  amounting  to  a  misdemeanor, 
Tests  the  title  in  the  purchaser,  but  gives  no  remedy  to  the 
grantor  to  recover  it  back 504 


VjUARANTY — of  the  payment  and  collection  of  a  bond  and  mortgage. 
When  guarantor  not  liable  until  remedy  on  bond  and  mortgage 
exhausted..  ..•. 183 


.HIGHWAYS.    How  referees  to  proceed  in  laying  out  a  road  on  appeal 

from  commissioners  of  highways 74 

When  executor  may  continue  proceedings  by  certiorari  brought  by 
hia  testator  on  laying  out  a  private  road 634 
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HIGHWAYS.  There  is  no  right  of  appeal  to  the  county  court  from  the  ver- 
dict of  a  jury  given  upon  the  laying  out  of  a  private  road — the 
commissioners  of  highways  must  lay  out  the  road 634 

HUSBAND  AND  WIPE.  When  a  decree  of  divorce,  obtained  by  the  hus- 
band under,  the  laws  of  Indiana,  void  as  to  his  wife  residing 
here 18 

Rights,  duties,  and  liabilities  of  the  wife  in  reference  to  her  separate 

estate,  on  signing  a  note  jointly  with  her  husband 165 

Power  of  attorney  from  husband  to  wife,  sufficiency  and  construction 

of 418 

When  wife  may  institute  proceedings  in  equity  to  enforce  a  claim  for 
money  loaned  the  husband 514 
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NFANTS— enlistment  of,  in  the  army  and  navy,  necessary  consent,  &c. .  337 
When  will  not  be  delivered  to  the  custody  of  the  father 516 

INJUNCTION.  When  will  be  granted  to  restrain  interference  with  a  ftmd 

for  salvage  service,  where  there  are  several  claimants 229 

When  authorized  in  reference  to  actions  brought  upon  spurious  certi- 
ficate of  stock,  issued  by  an  agent  of  a  railroad  company. .  464,  537 

When  it  will  be  allowed  to  protect  the  good  will  of  a  partnership  on 

dissolution,  &c 510 

INSURANCE  COMPANIES — mutual,  are  authorized  to  issue  policies  for 

cash  premiums,  in  lieu  of  premium  notes 127 

Construction  of  policy  of  marine  insurance 188 

A  stipulation  not  to  sue  within  a  given  time,  contained  in  a  policy  of 
insurance,  operates  as  a  forfeiture,  and  will  be  considered  waived 

on  slight  evidence 444 

Construction  of  a  policy  with  the  customary  clause,  "  loss,  if  any,  pay- 
able to  A.  B.,  mortgagee" 444 

INTEREST.    When  compound  interest  may  be  recovered  in  action  at  law.  255 
No  recovery  can  be  had  on  an  accommodation  note,  where  more  than 
7  per  cent,  has  been  received  on  its  discount  as  interest,  where 

there  has  been  no  fraud  or  false  representation 566 

When  the  certificate  of  the  maker  of  an  accommodation  note  estops 
him  from  the  defence  of  usury 569 
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OINT  DEBTORS.    Construction  of  the  "  act  for  the  relief  of  partners  and 

joint  debtors,"  1838 5 

Agreement  between,  when  within  statute  of  frauds 5 

When  joint  debtors  equally  liable  to  costs,  where  the  action  contested 

by  part  and  default  as  to  others. 54 

In  an  action  in  a  justice's  court  against  joint  and  several  defendants, 

if  all  are  sued,  when  recovery  must  be  had  against  all,  or  none.  -309 

Judgment  against  one  is  a  bar  to  an  action  against  the  others 407 

How  action  sustained  against  joint  and  several  debtors 407 

JUDGMENT — by  confession,  may  be  taken  by  a  justice  of  the  peace  out  of 

his  town 109 

Difference  between  an  action  and  a  motion  in  setting  off  judgments, 

in  reference  to  the  protection  of  the  attorney's  lien  for  costs. . . .  146 
When  report  of  referee  hi  favor  of  a  party,  assigned  to  his  attorney 
and  judgment  entered,  precludes  a  subsequent  judgment  against 

the  assignor  from  being  set  off 341 

Where  a  judgment  has  been  entered  by  default,  and  an  award  of  exe- 
cution against  the  person — effect  thereon  on  opening  the  judg- 
ment on  terms 353 

Motion  to  set  aside  judgment  on  confession,  for  defective  statement, 

grounds  need  not  be  stated  in  the  notice 363 

What  statements  in  judgments  on  confession  held  insufficient. .  363,  576 
Appeal  from  judgment  on  questions  of  fact,  how  the  finding  of  facts 

by  the  general  term  settled  and  incorporated  in  the  record. . . .  381 

How  entered  on  filing  remittitur  from  court  of  appeals 394 

Against  one  joint  debtor  is  a  bar  to  an  action  against  the  others  . . .  407 

When  judgment  against  joint  and  several  debtors  no  bar 401 

When  justice's  judgment  will  be  reversed  as  against  evidence 432 

A  transcript  of  a  justice's  judgment  may  be  filed  with  the  county  clerk 

for  less  than  $25.     Supplementary  proceedings  thereon 434 

When  judgment  and  report  of  referees  will  be  set  aside  on  the  ground 
of  a  fundamental  mistake  of  the  basis  of  the  contract  on  which 

they  were  founded 492 

When  a  judgment  by  default  not  considered  evidence  of  fraud,  so 

as  to  authorize  an  attachment  against  the  defendant 556 

JURISDICTION — of  a  judge  out  of  court,  and  of  the  court,  in  proceedings 

supplementary  to  execution 80 

When  justice  of  the  peace  acquires  no  jurisdiction  of  a  non-resident 

defendant 93 

Justice  of  the  peace  may  take  confession  of  judgment,  &c.,  out  of  his 

town i'.  vv,i« .  *';••» 109 

Of  referee  ceses,  over  a  cause  tried  by  him,  when  his  report  is  made, 

signed,  and  delivered 211 
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JURISDICTION.     A  surrogate  no  jurisdiction  to  try  contested  claims  by 

creditors 263 

Of  court  below,  after  appeal  to  the  court  of  appeals,  to  amend  their 

judgment 289,  394 

Of  court  below,  after  remittitur  delivered  to  the  prevailing  party.  2  89,  394 
Of  supreme  court  over  military  organizations.  When  mandamus  not 

allowed 375 

Of  subordinate  tribunals,  a  surrogate,  when  considered  conclusive  . .  422 
In  reference  to  a  judge  at  special  term  reviewing  exceptions  taken  to 

the  charge  of  another  judge  at  the  circuit 453 

Of  referees,  over  their  decisions.     When  it  ceases,  &<x 461,  507 

JURY — irregularities  in  their  deliberations — when  do  not  affect  their  ver- 
dict on  a  criminal  trial  Murder 85 

A  trial  by,  absolute,  in  an  action  for  the  recovery  of  a  penalty  in  vio- 
lation of  the  fire  laws 273 

When  a  partial  finding  of  an  offence  charged  hi  a  criminal  case  does 
not  authorize  a  sentence  and  judgment 316 

"When  a  jury-trial  waived — on  a  question  of  fraud 357 

JUSTICE  OF  THE  PEACE — acquires  no  jurisdiction  over  a  non-resident 

defendant  by  service  of  a  long  summons  93 

When  may  arrest  for  a  felony,  misdemeanor,  Ac.,  without  warrant . .  100 
May  take  confession  of  judgment,  and  do  other  acts  out  of  his  town.  109 
In  an  action  against  joint  and  several  defendants,  if  all  are  sued, 

when  recovery  must  be  had  against  all  or  none 309 

When  judgment  will  be  as  reversed  against  evidence 432 

A  transcript  of  a  justice's  judgment  may  be  filed  with  the  county  clerk 
for  less  than  $25 — supplementary  proceedings  thereon 434 
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LORD  AND  TENANT.     Right  of  landlord  to  manure  on  his  farm 
does  not  apply  to  lands  and  lots  not  agricultural 189 
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ANDAMUS — will  not  be  granted  when  fruitless  to  relieve  relator 142 

When  will  not  be  ordered  to  compel  attorney-general  to  give  certifi- 
cate, Ac 142 

When  not  allowed,  hi  cases  under  military  organizations 375 
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MANURE.    Rights  of  landlord  to  manure  on  his  farm,  which  do  not  apply 

to  lands  and  lots  not  agricultural 189 

MARINE  COURT.  Appeal  from  general  term  to  common  pleas,  not  al- 
lowed  where  the  judgment  is  for  absolute  reversal.  A  new  trial 
must  be  ordered  by  the  marine  court 338 

MARRIED  WOMEN — their  rights,  duties  and  liabilities,  in  reference  to 

their  separate  estate,  and  how  the  same  is  charged  by  them,  165,  243 
Personal  property  of  a  married  woman,  without  any  disposition  by 

her,  on  her  death,  descends  to  her  husband  absolutely 243 

A  husband  has  a  right,  as  tenant  by  the  curtesy,  in  the  undisposed 

of  realty  of  his  wife 243 

When  and  how  personally  liable  for  the  amount  of  bank  stock  owned 

by  them 323 

The  marriage  of  mortgagee,  a  single  female,  with  the  mortgagor,  does 

not  affect  the  mortgage  debt  or  the  lien 413 

When  a  married  woman  may  enforce  her  claim  for  money  loaned  her 

husband,  who  was  in  business  with  a  partner 514 

Facts  stated  in  a  complaint,  held  sufficient  on  demurrer,  to  charge 

the  separate  estate  of  a  married  woman  with  the  payment  of  her 

promissory  note 661 

MECHANICS'  LIEN.    Jurisdiction  of  supreme  court  in  reference  to 449 

When  lien  expires.  When  and  how  proceedings  must  be  instituted 
to  continue  and  enforce  liens.  Effect  of  conveyances  on  449 

MILITARY.  Power  of  supreme  court  over  military  organizations.  When 
mandamus  not  allowed  in  such  cases — consolidation  of  regi- 
ments, &c. 375 

MORTGAGE  FORECLOSURE.  Legislature  has  authority  to  confer  juris- 
diction on  county  courts  in  suits  for 35 

In  case  of  assignment  by  the  comptroller,  of  the  bond  and  mortgage, 

liability  of  officers  of  the  bank — bonafide  purchasers,  &c 110 

Who  may  be  made  parties — costs  for  serving  additional  defendants, 

Ac 348 

When  mortgage  debt  and  the  lien  upon  the  premises  not  affected  by 
the  marriage  of  the  mortgagee,  a  single  female,  with  the  mort- 
gagor   413 

Of  a  mortgage  claimed  under  a  will,  alleged  to  have  been  forged,  ju- 
risdiction of  surrogate  in  taking  proof  of  the  will,  &c 422 

A  lis  pendent  filed  before  the  service  of  the  summons  becomes  opera- 
tive on  such  service.  When  and  how  subsequent  grantee  af- 
fected.. ,.  477 
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MOTION — to  vacate  order  of  publication  of  summons,  whether  additional 

affidavits  can  be  used,? 16 

To  set  aside  judgment  on  confession  for  defective  statement.  Grounds 

need  not  be  stated  in  the  notice 363 

A  motion  to  vacate  an  order  of  arrest  can  only  be  made  before  judg- 
ment  479 

On  a  motion  for  a  discovery,  it  must  be  shown  how  and  why  it  is 
necessary 480 

A  motion  and  not  an  appeal  is  the  proper  remedy  for  decisions  made 
by  a  circuit  judge  in  the  ordinary  practice  proceedings  at  the 
circuit 626 

When  motion  to  set  aside  attachment  not  affected  by  a  report  of  a 
referee  in  favor  of  the  plaintiff. 656 


N: 


EW  TRIAL.  What  are  required  of  parties  in  ascertaining  facts,  where 

report  of  referees  to  be  reviewed  on  questions  of  fact 162 

When  must  be  ordered  on  reversal  of  judgment  in  marine  court. . . .  338 

How  finding  of  facts  must  be  settled  and  incorporated  in  record  by 

general  term,  on  appeal 381 

Will  not  be  granted  for  errors  of  judgment  in  the  jury,  in  penal  ac- 
tions, where  verdict  for  defendant 451 

A  judge  at  special  term  has  no  authority  to  review  exceptions  to  the 

charge  of  another  judge  who  held  circuit 453 

Remedy  of  the  party  on  final  judgment  at  the  circuit.  When  circuit 
judge  may  send  cause  to  general  term 453 

When  new  trial  will  not  be  granted  on  a  question  of  fact  found  by  a 

referee,  especially  a  question  of  fraud 524 

ICON-RESIDENT — plaintiff  cannot  have  attachment  under  the  Code, 

where  cause  of  action  did  not  arise  in  this  state 16 

When  cause  of  action  on  a  note  did  not  arise  in  this  state 16 

When  order  for  publication  of  summons  set  aside,  on  the  ground  of 
want  of  sufficient  evidence  that  the  defendant  was  a  non-resi- 
dent   106 

Corporations,  bankers,  merchants,  &c.,  having  property  invested  and 
doing  business  in  this  state,  liable  to  assessment  and  taxation 
under  laws  of  1855 201,  206 

When  jurisdiction  of  surrogate,  on  proof  of  a  will  of  an  alleged  non- 
resident testator,  considered  conclusive 422 

A  defendant  residing  in  New-Jersey  and  doing  business  daily  in  the 
city  of  New- York,  where  he  keeps  a  bank  account,  considered  a 
non-resident 554 
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NON-RESIDENT.   "When  summons  and  complaint  required  to  be  amended, 

so  as  to  bring  in  a  third  party,  although  a  non-resident 671 

NON-SUIT.    When  proper,  and  the  mode  of  excepting  thereto.    Waiver  of 

trial  by  jury,  ic 357 

NOTICE — in  summons  under  first  subdivision  of  §  129,  when  properly  given 

in  an  action  of  covenant .97 

Of  appeal,  when  sufficient  in  naming  the  court  to  which  appeal  taken,  129 

Contained  in  a  summons  for  publication  of  the  time  and  place  of  filing 
complaint,  not  required  to  be  in  the  body  of  the  summons,  but 
may  be  immediately  below  it 134,  265 

Of  judgment,  served  by  the  attorney,  without  being  signed  by  him, 

or  his  place  of  business  mentioned,  is  a  nullity 192 

In  summons  properly  given  under  first  subdivision  of  §  1 29,  in  an  acr 

tion  to  recover  a  penalty  under  the  liquor  law  of  1857 193 

Of  appeal,  sufficient  statement  in,  of  the  grounds  of  appeal 255 

Of  motion  to  set  aside  judgment  on  confession  for  defective  statement. 

Need  not  state  the  grounds 363 

Of  trial  before  referees,  when  and  how  given,  &c 3S7 


0 


RDERS.    When  order  for  publication  of  summons  set  aside  for  various 

defects 106 

In  open  court,  entered  by  mistake  as  to  the  Christian  name  of  party, 

may  be  amended 120 

For  stay  of  proceedings,  &c.,  must  be  filed  and  entered  according  to 

rule  three 367 

What  facts  necessary  for  the  issuing  of  an  order  in  supplementary 

proceedings 512 


[ARTIES— 


•when  too  many,  not  a  cause  of  demurrer — causes  of  demurrer 

where  jointly  made  by  the  parties 56 

Who  are  necessary  in  mortgage  foreclosure  cases.    Costs  and  fees  for 

additional  defendants,  Ac 348 

A  defendant  sued  as  survivor  is  a  party  in  interest 427 

When  a  third  person,  although  a  non-resident,  whose  claims  must  first 
be  ascertained,  will  be  required  to  be  made  a  party  to  an  action, 
hi  order  properly  to  settle  the  rights  of  the  parties  to  the  action,  571 
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PARTNERS.     Construction  of  the  "  act  for  the  relief  of  partners  and  joint 

debtors,"  1838 5 

Agreement  between,  when  within  statute  of  frauds 5 

When  and  how  judgments  against  joint  debtors  a  bar,  and  when  not 
as  to  joint  and  several  debtors 407 

Power  of  attorney,  from  one  to  another,  sufficiency  and  construction 

of 418 

On  dissolution  and  winding  up,  the  good  will  of  the  concern  consid- 
ered a  part  of  the  partnership  property,  and  will  be  protected — 
power  of  one  partner  to  pursue  same  business 510 

PARTY.     When  entitled  to  fees  as  a  witness 29 

When  a  receiver  in  supplementary  proceedings  properly  made  a  party 

in  a  judgment-creditor's  suit 31 

Examination  of  a  party  as  a  witness  on  his  own  behalf  on  commis- 
sion    258r  427 

When  not  entitled  to  fees  as  a  witness 348 

A  defendant  sued  as  survivor  is  a  party  in  interest 427 

When  an  executor  a  proper  party  to  continue  proceedings  of  the  tes- 
tator on  a  certiorari  before  the  county  judge 534 

PAYMENT — of  a  promissory  note  secured  by  a  chattel  mortgage,  when  it 

does  not  extinguish  the  mortgage,  after  assignment 297 

PENALTIES.  Actions  for,  under  Metropolitan  Police  Act,  costs  of  defence, 
attorney-general's  certificate.  Mandamus  when  proper  remedy, 
&c 10 

Action  for,  under  liquor  law  of  1857,  notice  in  summons  should  be 

under  first  sub.  of  §  129 193 

Action  for,  incurred  by  the  erection  of  buildings  contrary  to  the  fire 

laws.  Trial  must  be  by  jury 213 

Action  for,  under  liquor  law  of  1857,  the  term  "  strong  or  spirituous 

liquors"  includes  ale  and  strong  beer 442 

New  trials  will  not  be  granted  for  errors  of  judgment  in  the  jury  in 
penal  actions,  where  verdict  for  defendant 451 

PLEADINGS.  Effect  of  sworn  denial  on  allegations  in  the  complaint 
When,  under  the  Code,  admissions  and  omissions  in  averments 
are  available,  and  when  not  available 185 

Where  a  complaint  does  not  state  a  case  over  which  the  court  has 
jurisdiction,  nor  facts  sufficient  to  constitute  a  cause  of  action, 
whether  it  can  be  amended — qtuzre  f 197 

How  causes  of  action  to  be  stated  in  a  complaint.  When  and  how 

several  causes  of  action  joined,  &c 239 

In  an  action  on  promissory  note,  liability  of  second  indorser.  And 

right  of  first  indorser  to  indorse  without  recourse 385 

VOL.  XVII.  38 
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PLEADINGS — in  actions  against  joint  debtors,  and  joint  and  several  debt- 
ors, &c 407 

When  an  answer,  denying  possession,  insufficient  to  put  in  issue 

plaintiff's  title 447 

Action  by  a  foreign  corporation.    When  complaint  must  allege  the 

incorporation  of  plaintiffs 487 

POWER  OF  ATTORNEY — given  by  one  partner  to  another — sufficiency 

and  construction  of 418 

Given  by  husband  to  wife,  sufficiency  and  construction  of 418 

PROPERTY.     When  a  person's  watch  exempt  from  execution 80 

Of  married  women,  how  their  separate  liable,  and  how  charged.  165,  243 
Of  non-residents,  when  liable  to  assessment  and  taxation  under  laws 

of  1855 201,  206 

The  good  will  of  a  business  of  a  firm  will  be  protected  as  property. .  508 

PUBLIC  OFFICERS.    When  double  costs  may  be  recovered 1 

When  and  how  attorney-general's  certificate  required  in  action  for 
penalty,  under  Metropolitan  Police  Act 10, 142 


.LlECEIPT — of  payment  of  goods,  when  conclusive 432 

RECEIVER — when  properly  made  a  party  in  a  judgment-creditor's  suit, 

after  supplementary  proceedings 31 

Takes  property  subject  to  all  existing  equities  and  liens.  When 
bound  to  deliver  possession,  or  the  proceeds,  to  the  sheriff,  by 
virtue  of  a  former  levy 649 

REFEREES  AND  THEIR  REPORTS.  What  are  required  of  parties  in 
ascertaining  facts,  where  report  to  be  reviewed  on  questions  of 
fact 162 

When  costs  of  the  trial  in  the  discretion  of  referees 211 

Jurisdiction  of  referee  ceases  over  a  cause,  tried  by  him,  when  his 

report  is  made,  signed,  and  delivered 211 

When  plaintiff  becomes  liable  for  referee's  fees.  Liability  of  plain- 
tiff's attorney  on  a  promise  made  to  plaintiff  to  pay  such  fees,  &c.  289 

Practice  for  referees  to  pursue  in  appointing  time  and  place  of  hear- 
ing   367 

When  report  of  referees  set  aside  as  against  evidence.  Costs  are  in 
the  discretion  of  the  court,  and  may  abide  event 405 
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REFEREES  AND  THEIR  REPORTS.  Until  the  decision  of  a  referee  is 
signed  by  him,  and  the  report  filed,  or  delivered  for  that  purpose, 

he  may  change  or  modify  it  to  any  extent 461,  607 

Fees  of  referees — what  amount  authorized,  when  and  how  allowed, 

&c 471 

When  report  of  referees  and  judgment  will  bo  set  aside  on  the 
ground  of  a  fundamental  mistake  of  the  basis  of  the  contract  on 
which  they  were  founded 492 

REFERENCE.  Under  the  statute  as  to  contested  claims  against  an  estate, 
when  not  sufficient  to  recover  costs,  what  claims  may  be  re- 
referred  21 

RELIGIOUS  SOCIETIES.  Powers  under  a  preliminary  organization. 
When  promise  sufficient  consideration  to  sustain  action  for  a 
subscription 287 

REMITTITUR — after  issued  and  delivered,  though  not  filed,  -when  court 

below  have  jurisdiction 289,  394 

How  judgment  entered  on  filing  in  court  below 394 


UALVAG 


E — service,  for  raising  a  sunken  vessel,  how  and  when  pro- 
tected   229 

SERVICE — of  notice  of  judgment  by  the  attorney,  without  being  signed  by 

him,  or  his  place  of  business  mentioned,  is  a  nullity 192 

Of  notice  of  trial  before  referees,  effect  of  disregarding,  &c 367 

A  Us  pendens  filed  before  the  service  of  the  summons  becomes  ope- 
rative on  such  service.  When  and  how  subsequent  grantee 
affected 477 

Until  service  of  the  summons,  the  court  acquires  no  jurisdiction,  and 

the  action  is  not  commenced 477 

Not  necessary  to  serve  the  affidavit  with  the  order  in  supplementary 

proceedings 498 

When  sheriff's  certificate  of  service  insufficient  and  a  nullity. .  477,  498 

SET-OFF.     Difference  between  an  action  and  a  motion,  in  setting  off  judg- 
ments, in  reference  to  the  protection  of  the  attorney's  lien  for 

costs 146 

When  assignment  of  client  to  his  attorney,  of  a  report  of  referee  in 
his  favor,  and  judgment  entered  in  favor  of  the  attorney,  pre- 
cludes a  set-off  of  a  judgment  against  the  client 341 
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SHERIFF — duty  in  reference  to  returning  execution 157 

Costs  and  fees  in  mortgage  foreclosure  cases.  Serving  additional  de- 
fendants, &c 348 

Privilege  as  bail,  when  may  surrender  principal  in  his  exoneration,  439 

A  sheriff  has  no  authority  to  do  official  acts  out  of  his  county 477 

When  a  sheriffs  certificate  insufficient  evidence,  and  when  a  nullity 

477,  498 

When  sheriff  entitled,  by  virtue  of  a  levy,  to  the  possession  of  the 
property  hi  the  hands  of  a  receiver,  or  to  the  proceeds,  if  sold. .  549 

SLANDER.     When  the  words  spoken  import  perjury 72 

STATUTES.     When  agreement  between  joint  debtors  within  the  statute  of 

frauds 5 

Of  1847-9,  for  causing  death,  when  action  sustained  by  administra- 
tor for  the  benefit  of  next  of  kin 102 

Of  1855,  ch.  37,  p.  44,  authorizing  an  assessment  and  taxation  of  non- 
resident capital,  not  unconstitutional 201,  206 

Of  limitations,  when  it  runs  against  a  claim  of  an  administrator  estab- 
lished by  a  surrogate's  decree 300 

Of  1857,  to  suppress  intemperance,  &c.,  includes  ale  and  strong  beer, 

hi  the  term  "  strong  and  spirituous  liquors," 442 

Of  1858,  authorizing  application  to  be  made  to  vacate  assessments, 

&c.,  applies  to  assessments  made  before  its  passage 469 

STAY  OF  PROCEEDINGS.    Order  for,  must  be  filed  and  entered  accord- 
hag  to  rule  three 367 

SUMMONS.  Whether  additional  affidavits  can  be  used  on  motion  to  vacate 

order  of  publication  ? 16 

The  issuing  and  service  of  a  long  summons  upon  a  non-resident  de- 
fendant does  not  give  a  justice  of  the  peace  any  jurisdiction ....  93 

When  notice,  under  first  sub.  of  §  129,  properly  given,  in  an  action 

for  breach  of  covenant 97 

When  order  for  publication  set  aside,  for  want  of  sufficient  evidence 
of  non-residence,  that  it  did  not  direct  copy  to  be  deposited  in 
post-office,  &c 106 

Not  necessary  that  the  name  of  the  state  should  appear  in  designating 
where  the  answer  to  be  served 134,  265 

When  served  by  publication,  the  notice  of  filing,  &c.,  not  required  to 
be  in  the  body  of  the  summons — may  be  immediately  below  it, 

134,  265 

Notice  in  properly  under  first  sub.,  §  129,  in  an  action  to  recover  a 

penalty  under  the  liquor  law  of  1857 193 

A  Its  pendcns  filed  before  the  service  of  the  summons  becomes  opera- 
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tive  on   such  service.    When  and  how  subsequent    grant** 

affected 477 

SUMMONS.  Until  service  of  the  summons,  the  court  acquires  no  jurisdic- 
tion, and  the  action  is  not  commenced 477 

A  summons  and  complaint  should  be  signed  by  the  plaintiff  or  his  at- 
torney   47  7 

.  When  summons  and  complaint  required  to  be  amended,  so  as  to  bring 

hi  a  third  party 571 

SUPPLEMENTARY  PROCEEDINGS.  When  creditor's  suit  can  be  main- 
tained by  judgment-creditors,  after  appointment  of  receiver  hi — 
when  receiver  properly  made  a  party 31 

When  proceedings  must  be  before  a  judge  out  of  court.  When  court 
no  jurisdiction 80 

When  not  allowed  on  an  execution  returned  at  the  request  of  the 

party  solely 157 

On  justice's  judgment  under  $25,  when  authorized,  &c 434 

Affidavit  upon  which  order  issued,  not  necessary  to  be  served  with  the 

order.  Sheriff's  certificate  of  service  of  order  insufficient,  &c. . .  498 

The  facts  and  necessary  evidence  required  to  authorize  the  issuing  of 
an  order 512 

SURROGATE — no  jurisdiction  to  try  disputed  claims  of  creditors  by  execu- 
tor or  administrator 263 

Effect  of  decree  on  final  accounting  with  an  administrator,  &c 300 

How  a  debt  due  an  administrator  to  be  paid  out  of  the  estate.  Stat- 
ute of  limitations  thereon,  &c 300 

When  jurisdiction  on  proof  of  a  will  considered  conclusive 422 


AND  ASSESSMENTS.  The  laws  of  1855,  providing  for  the  as- 
sessment and  taxation  of  persons  and  associations,  and  foreign 
corporations,  bankers,  &c.,  non-residents,  having  capital  invested 
in  this  state,  not  unconstitutional 201,  206 

When  a  resolution  of  common  council  of  New- York,  laying  an  assess- 
ment, invalid  by  reason  of  a  change  in  the  boards 459 

The  act  of  1858,  authorizing  application  to  be  made  to  vacate  assess- 
ment, &c.,  applies  to  assessments  made  before  its  passage 459 

When  judgment  and  report  of  referees  will  be  set  aside,  on  the 
ground  of  a  fundamental  mistake  of  the  contract  made  in  award- 
ing to  the  lowest  bidder,  for  grading  streets,  &c 492 

TITLE.    When  answer  denying  possession  insufficient  to  put  in  issue  plain- 
tiff's title  . .  447 
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TRIAL — by  jury,  absolute,  in  an  action  for  the  recovery  of  a  penalty  in  vio- 
lation of  the  fire  laws 273 

"When  non-suit  proper,  and  the  mode  of  excepting  thereto.    Waiver 

of  trial  by  jury,  &<x 357 

Practice  for  referees  to  pursue  in  appointing  tune  and  place  of  hear- 
ing   361 

The  remedy  of  a  party,  aggrieved  by  ordinary  practice  proceedings  at 

the  circuit,  is  by  motion,  and  not  by  appeal 526 

In  criminal  trials,  discretionary  with  the  judge  to  allow  further  testi- 
mony after  summing  up  commenced,  and  no  writ  of  error  lies  to 
such  decision 565 


UND 


ERTAKINGS.     When,  by  joining  two  undertakings,  the  affidavit  of 

justification  was  held  insufficient 120 

What  constitutes  a  sufficient  consideration  for,  on  appeal.    How  ' 
sureties  liable,  &c 394 

The  necessary  and  proper  undertakings  to  be  given,  and  their  effect, 
on  appeal  from  the  marine  and  district  courts  to  the  common 
pleas 545 

USURY.     No  recovery  can  be  had  on  an  accommodation  note,  where  it  has 
been  discounted  at  a  rate  of  interest  above  seven  per  cent.,  there 

being  no  fraud  or  false  representation 566 

When  the  certificate  of  the  maker  of  an  accommodation  note  estops 
him  from  the  defence  of  usury 569 


V 


ENUE.    Every  action  so  far  transitory  that  plaintiff  may  lay  the  venue 

in  any  county  in  the  state.     How  it  is  changed 520 

The  place  of  residence  of  a  corporation  is  ascertained  by  its  place  of 
business ;  and  where  it  has  several  places  of  business  in  different 
counties,  the  venue,  in  an  action  against  them,  is  properly  laid 
in  either 543 

VERDICT — of  a  jury  on  criminal  trial.  Murder,  when  irregularities  hi  the 

deliberations  of  the  jury  insufficient  to  disturb  it 85 

When  a  verdict  of  a  partial  finding  of  the  crime  charged  does  not 
authorize  sentence  and  judgment 316 
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